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Jelley  v.  Roberts. 


Judge. — BiU  0/ Excqptims.— Signing  and  Seeding  a  Minuterial  Ae^.—Man- 
daU, — ^The  mere  aict  of  signijig.and  sea^ng  a  bill  of  exdeptions  is  &  minifi* 
terial  act,  and  the  Supreme  Court  may  compel  a  judge  to  sign  and  seal  a 
bill  of  exceptions,  where  it  is  shown  that  he  has  refused  so  to  do. 

Saice. — jBxutfioe. — Apj^ioation  for  Mcmdate;-r^^  application  for  a  writ  of 
mandate  to  compel  a  judge  to  sign  a  ]}jfl  of  exceptions  must  be  accom- 
panied by  the  bill  of  exceptions  presented  to  the  judge,  which  he  refused 
to  sign ;  and  such  bill'  of  exceptions  should  be  attached  to  the  writ 

8A1CE4— An  absolute  rdf usat  on  ■  the  part '  of  the  judge  to  perform  his  duty  . 
■hould  be  fiihoyn^  as  &' condition  precedent  to  granting  a  mandamus  to 
compel  the  signing  of  al>ill  of  exceptions.    A  mere  qualified  and  tempo- 
rary refusal  or  delay  on  the  part  of  the  judge  does  not  amount  to  such  a 
refusal. 

Same. — Where  the  return  of  a  judge  to  an  alternative  writ  shows  that  he  is 
willing  to  sign  a  true  bill  of  exceptions,  but  alleges  that  the  bill  as  pre- 
sented is  not  a  true  bill,  the  peremptory  writ  will  be  refused. 

Sajce.— Where  a  judge  has  settled,  signed,  and  sealed  a  bill  of  exceptions, 
and  alleges  in  his  return  to  an  alternative  writ  that  such  bill  contains  the 
traUi,  an  appellate  court  will  not,  by  a  peremptory  writ  of  mandate,  com- 
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pel  liim  to  amend  the  BMme,  either  hy  striking  oat  Homething  whidi  bii 

been  inserted,  or  by  inserting  something  which  has  been  omitted. 
&AME,^Jiidiaal  Ad.— The  determination  as  to  what  facts  sfaoold  be  stated 

in  a  hill  of  exoeptions  invokes  the  exercise  of  a  legal  discvetiony  and  is 

dierefore  a  jodicial  act 
SAMEL^An  officer  cannot  be  oompdled  hy  mandate  to  do  an  act^  where  he 

has  A  discretion  todo  it  or  not  to  do  it  and  as  to  the  manner  in  which 

the  act  is  to  be  done. 
Samel— Where  conflicting  qaestions  arise  oonoeming  the&cts  to  be  inserted 

in  A  bill  of  exoeptionsy  and  where  an  inferior  oonrt  has  already  signed 

one  billy  it  will  not  be  compelled  to  amend  it 

H.  W.  Harrington,  for  plaintiffi 

BusKiRK,  J. — James  S.  Jellej,  the  appellant  in  a  cause  pend- 
ing in  this  court  from  Ohiocounty,  wherein  Gaff  and  Gaff  are 
appellees^  has  filed  in  this  court  a  petition,  allying  that  the 
bill  of  exceptions  in  the  record  in  said  cause  is  incorrect  in 
many  particulars,  which  are  specified,  and  praying  fi>r  a  writ 
of  mandamus,  commanding  the  Hon.  Omer  F.  Roberts,  judge 
of  the  Ohio  Circuit  Court,  to  amend  said  bill  by  striking 
therefrom  certain  things  therein  alleged,  and  by  inserting 
therein  certain  &cts  which  are  alleged  to  have  been  improperly 
omitted. 

The  application  was  supported  by  the  affidavits  of  Jelley  and 
several .  other  persons.  An  alternative  writ  of  mandate  was 
issued  and  served  upon  the  judge  below,  commanding  him  to 
amend  the  said  bill  of  exceptions,  as  prayed  for,  or  show  cause 
why  a  peremptory  writ  of  mandate  shordd  not  issue. 

Judge  Roberts  has  made  a  return  to  such  writ,  in  which  he 
avers  that  the  bill  of  exceptions  by  him  signed  is  true,  and 
contains  the  &ct8  as  they  occurred  in  the  court  below ;  and 
the  &cts  therein  recited,  which  the  appellant  desires  struck 
out,  should  not  be  struck  out,  and  the  matters  which  the 
appellant  seeks  to  have  inserted  have  no  existence  in  fact,  and 
should  not  be  inserted.  He  has  also  filed  the  affidavits  of 
several  persons  in  support  of  the  truth  of  his  said  return. 

The  appellant  has  moved  the  court  for  a  peremptory  writ 
of  mandate,  commanding  the  said  judge  to  change  the  said 
bill  of  exceptions  as  prayed  for. 
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This  motion  presents  for  decision  the  question,  whether  this 
court  possesses  the  power  to  compel  the  judge  below  to  change 
and  modify  a  bill  of  exceptions  which  he  has  signed,  and 
which  by  his  return  he  shows  contains  the  truth. 

We  have  made  a  careful  examination  of  the  authorities 
bearing  upon  the  question  stated,  and  proceed  to  state  the  con- 
clusions reached  by  us. 

The  mere  act  of  signing  and  sealing  a  bill  of  exceptions  is 
a  ministerial  act,  and  hence  this  court  may  compel  the  judge 
of  a  circuit  court  to  sign  and  seal  a  bill  of  exceptions,  when 
it  is  shown  that  he  has  refused  so  to  do.  In  such  case,  the 
application  for  a  writ  of  mandate  should  be  accompanied  by 
the  bill  of  exceptions  which  was  presented  to  the  judge  below, 
and  which  he  refused  to  sign,  and  such  bill  of  exceptions 
should  be  attached  to  or  embodied  in  the  writ.  'An  absolute 
refusal  on  the  part  of  the  judge  to  perform  his  duty  should  be 
shown  as  a  condition  precedent  to  granting  a  mandamus  to 
compel  the  signing  of  a  bill  of  exceptions.  And  a  mere  qual- 
ified and  temporary  refusal  or  delay  on  the  part  of  the  judge 
does  not  amount  to  such  a  refusal  as  to  warrant  interference 
by  the  extraordinary  aid  of  mandamus.  And  when  the  return 
of  the  judge  to  the  alternative  writ  shows  that  he  is  willing  to 
sign  a  true  bill,  but  alleges  that  the  bill  as  presented  is  not 
true,  the  peremptory  writ  will  be  refused,  since  the  right  to 
determine  the  truth  of  the  bill  rests  exclusively  with  the  judge 
himself. 

But  where  a  judge  has  settled,  signed,  and  sealed  a  bill  of 
exceptions,  and  alleges  in  his  return  to  an  alternative  writ 
that  such  bill  contains  the  truth,  an  appellate  court  will  not, 
by  peremptory  writ  of  mandate,  compel  him  to  amend  the 
same,  either  by  striking  out  something  which  has  been  inserted, 
or  by  inserting  something  which  has  been  omitted ;  for  the 
reason  that  the  determination  as  to  what  &cts  should  be  stated 
in  a  bill  of  exceptions  invokes  the  exercise  of  a  legal  discre- 
tion, and  is  therefore  a  judicial  act;  and  it  is  well  settled  that 
an  officer  cannot  be  compelled  by  mandate  to  do  an  act  where 
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he  has  a  discretion  to  do  or  not  to  do  the  act  and  as  to  the 
manner  in  which  the  act  is  to  be  done. 

Where  conflicting,  questions  arise  concerning  the  fiusts  to  be 
inserted  in  a  bill  of  lexceptions,  and  where  the  inferior  court 
has  already  signed  one  bill,  it  will  not  be  compelled  to  amend 
it,  the  question  being  regarded  as  within  the  peeoliar  knowl- 
edge of  the  judge  before  whom  the  cause  was  tried,  and  the 
superior  tribunal  will  not,  on  proceedings  in  mandamus,  hear 
and  determine  the  facts  on  which  the  adjudication  of  the  ques- 
tion must  depend. 

The  law  is  accurately  and  fidly  expressed  hy  High,  in  his 
work  on  Extraordinary  Legal  Remedies,  from  which  we  make 
an  extended  quotation.    The  learned  author  says : 

''  Sec.  199.  The  jurisdiction  by  mandamus  to  compel  infe- 
rior courts  to  sign  and  seal  bills  of  exceptions,  or  to  amend 
such  bills  according  to  the  truth  of  the  case,  seems  to  have 
been  originally  confined  to.  the  English  court  of  chancery,  and 
no  instances  are  to  be  found  Of  >  its  exercise  by  the  court  of 
King's  Bench.  The  earlier  practice  in  this  country  was  anal- 
ogous to  that  of  thQ  SugliBh  ^ourt  of  chancery,  and  an  infe- 
rior court  of  law  might  be  compelled  by  a  compulsory  writ, 
issuing  out  of  chancery,  and  directed  to  the  judges,  to  sign 
and  seal  a  bill  upon  proper  cause  shown.  While  this  com- 
pulsory writ,  as  it  was  called,  Was  not,  in  terms,  a  mandajnns, 
yet  its  efiect  was  the  same,  and  th6  jurisdiction  thus  exercised 
was  substantially  identical  with  tiiat  now  made  use  of  to  ^M)oom- 
plish  the  same  result. 

'*  Sec.  200.  The  power  of  compelling  an  inferior  court  of 
law  to  sign  and  seal  a  bill  of  exceptions,  is  now  freely  exer- 
cised by  the  courts  of  law  of  last  resort  in  this  country,  even 
in  those  states  where  the  separate  chancery  system  still  pre- 
vails. And  where  the  court  of  final  resort  of  a  state  h^.  a 
general  superintendence  over  all  inferior  courts,  q^nd  is  boupd 
to  enforce  obedience  to  the  laws  of  the  state,  and  to  compel 
subordinate  courts  to  perform  the  duties  legally  iiJcumbeAt 
upon  them,  the  granting  of  the  writ  to  compel  tiie,»gning.'Or 
amending  of  bills  of  exceptions  may  be  regarded  as  falling 
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notoially  and  appropriately  within  the  jurisdiction  of  such 
court  Even  where  the  state  court  of  last  resort  is  vested  only 
with  appellate  powers,  it  may,  in  aid  of  its  appellate  jurisdic- 
tion, and  as  a  necessary  incident  to  its  proper  exercise,  grant 
a  mandamus  to  require  an  inferior  court  to  sign  and  seal  a  bill 
of  exceptions,  in  order  that  the  record  of  the  casein  the  appel- 
late court  may  be  perfected,  and  to  carry  out  and  perfect  the 
right  of  the  party  appealing. 

'^  Sec.  201.  As  regards  the  mere  act  of  signing  and  approv- 
ing a  bill  of  exceptions,  it  is  held  to  be  of  a  ministerial  nature, 
and  hence  subject  to  control  by  mandamus,  although  a  legal 
discretion  is  to  be  observed  in  determining  the  character  of 
the  particular  bill  to  be  signed.  If,  therefore,  the  court  to 
which  the  writ  is  directed  shows  satisfiustory  reasons  for  not 
signing  the  bill  presented,  the  peremptory  writ  will  not  go,  but 
in  the  absence  of  any  return  showing  such  reasons,  a  per- 
emptory mandamus  will  issue.  And  where  it  id  shown  that  the 
court  below  has  absolutely  refusedto  sign  a  bill,  and  the  relator 
avers  that  the  matters  therein  contained  are  material  to  the 
determination  of  his  rights  on  appeal,  a  proper  case  is  presented 
for  a  mandamus  to  compel  the  signing  of  the  bill.  But  it  is 
always  sufficient  objection  to  the  application  for  the  writ,  that 
the  bill,  as  tendered  to  the  court  for  its  signature,  was  untrue,  and 
where  the  relator  does  not  deny  the  correctness  of  such  a 
return,  he  is  considered  as  having  assented  to  it,  and  his  appli- 
cation will  be  refused. 

''  Sec.  202.  An  important  consideration  to  be  borne  in  mind 
in  the  exercise  of  this  branch  of  the  general  jurisdiction  by 
mandamus,  is,  that  the  power  of  determining  whether  the  par- 
ticular bill  of  exceptions  tendered  is  or  is  not  true,  rests  exclu- 
sively with  the  court  or  judge  before  whom  the  cause  was  tried, 
and  to  whom  the  writ  is  directed,  and  the.  exercise  of  this 
power  is  beyond  control  by  mandamus.  All  that  the  judge 
can  be  required  to  do,  is  to  sign  such  a  bill  as  presents  the 
fitcts  in  accordance  with  his  knowledge  and  recollection,  since 
this  must  necessarily  be  the  test  in  determining  what  particu- 
lar bill  shall  be  signed.    Where,  therefore,  the  judge  returns 
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that  the  bill  as  originally  settled  by  him  was  settled  truly, 
according  to  the  &cts  of  the  case  as  he  remembers  them^  noth- 
ing more  can  be  required  of  him.  And  where  he  has  already 
signed  one  bill  of  exceptions^  he  cannot  be  compelled  by  man- 
damus to  sign  another  and  a  different  one^  since  it  is  his  own 
exclusive  province  to  determine  the  correctness  of  the  bill 
which  he  shall  sign.  And  in  no  event  should  the  writ  direct 
a  judge  to  sign  a  bill  absolutely^  as  presented^  but  only  to  sign 
it  after  it  has  been  duly  settled.  So,  where  the  return  showsthat 
the  respondent  is  willing  to  sign  a  true  bill,  but  alleges  that 
the  bill  as  presented  is  not  true,  the  peremptory  writ  will  be 
refused,  since  the  right  to  determine  the  truth  of  the  bill  rests 
exclusively  with  the  judge  himself. 

'^  Sec.  203.  Mandamus  will  not  lie  to  compel  the  signing  of 
a  second  bill  of  exceptions  in  the  same  cause,  where  one  has 
already  been  signed  and  certified,  embracing  the  same  grounds, 
and  the  whole  matter  involved  has  been  adjudicated  by  the 
appellate  court.  And  where  conflicting  questions  arise  con- 
cerning the  &cts  to  be  inserted  in  the  bill,  and  the  inferior 
court  has  already  signed  one  bill,  it  will  not  be  compelled  to 
amend  it,  the  question  being  regarded  as  within  the  peculiar 
knowledge  of  the  judge  before  whom  the  cause  was  tried,  and 
the  superior  tribunal  will  not,  on  proceedings  in  mandamus, 
hear  and  determine  the  facts  on  which  the  adjudication  of  the 
question  must  depend.  Especially  will  the  writ  be  refused  to 
compel  the  amendment  of  a  bill  where  the  statutes  of  the  state 
afford  ample  remedy  for  the  party  aggrieved  in  such  a  case, 
and  he  will  be  left  to  pursue  his  statutory  remedy. 

''Sec.  204.  While,  as  we  have  seen,  the  jurisdiction  by  man- 
damus is  freely  exercised  to  compel  an  inferior  court  or  judge  to 
settle  and  sign  a  bill  of  exceptions,  which  has  been  refused,  yet  the 
party  aggrieved  by  such  refusal  must  use  due  diligence  in  avail- 
ing himself  of  this  extraordinary  remedy.  And  where  there  has 
been  gross  laches  in  allowing  the  bill  to  rest  for  many  months 
before  presenting  it  for  signature,  or  where  it  has  not  been 
tendered  until  after  the  expiration  of  the  time  prescribed  by 
law  for  that  purpose,  and  after  so  long  a  period  has  elapsed 
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that  the  judge  has  forgotten  the  &cts  involved  in  the  case,  and 
is  unable  to  remember  whether  the  allegations  contained  in 
the  bill  are  true  or  &lae,  no  grounds  exist  for  a  mandamus, 
and  the  inferior  court  is  justified  in  such  case  in  its  refusal  to 
sign  the  bill.  Nor,  in  such  case,  will  the  &ct  that  the  parties 
to  the  cause  have  stipulated  in  writing  to  waive  the  statutory 
period  for  their  mutual  convenience,  alter  the  case  or  vary  the 
application  of  the  rule,  since  such  a  stipulation  cannot  have 
the  efiect  of  altering  the  law,  or  of  depriving  the  judge  of  his 
rights  as  to  the  time  of  signing  the  bill.  And  where  the  bill  was 
not  tendered  to  the  judges  at  the  trial,  and  not  until  the  sub- 
sequent vacation,  and  was  then  presented  to  the  judges  indi- 
vidually, it  was  held  that  mandamus  would  not  lie.'' 

In  support  of  the  principles  above  announced,  we  cite  the 
following  authorities : 

3%e  United  States  v.  Peters,  5  Cranch,  115 ;  Livingston  v. 
Dorgenois,  7  Cranch,  577;  Ex  Parte  Bradstreet,  7  Peters, 
634 ;  Life  and  Fire  Ins.  Oo.  of  N.  Y.  v.  WUson^s  Heirs,  8 
Peters,  291;  Kendall  v.  The  United  States,  12  Peters,  524; 
United  States  v.  Latorence,  3  Dallas,  42 ;  Marhury  v.  Madison, 
1  Cranch,  137 ;  Ex  Parte  Burr,  9  Wheat.  529 ;  Bank  of  Colum- 
bia V.  Sweeney,  1  Peters,  667 ;  Ex  Parte  Orane,  5  Peters,  190 ; 
Ex  Parte  Boberts,  6  Peters,  216;  Ex  Parte  Davenport,  6 
Peters,  661 ;  Ex  Parte  Bradstreet,  8  Peters,  588;  Ex  Parte 
Bradstreet,  4  Peters,  102 ;  Life  and  Fire  Lis.  Co.  of  N.  Y.  v. 
Adams,  9  Peters,  573 ;  United  States  v.  Trigg,  11  Peters,  173 ; 
Ex  Parte  Story,  12  Peters,  339 ;  Ex  Parte  PovMney  v.  The  OUy 
of  Lafayette,  12  Peters,  472 ;  Ex  Parte  Hennen,  13  Peters, 
230;  The  People  v.  Pearson,  2  Scam.  189;  Bogers  v.  HaU, 
3  Scam.  5 ;  People  v.  Judges,  etc.,  1  Mich.  134 ;  ITie  People, 
ex  rd.  Sweet,  v.  Adam,  3  Mich.  427 ;  The  People,  ex  rd.  Bar- 
rdt,  V.  BoGcm,  18  Mich.  247;  People  v.  Lee,  14  Cal.  510; 
Briscoe  v.  Ward,  1  Har.  &  J.  165 ;  The  Stale  v.  Hall,  3  Cold. 
265 ;  The  StaU  v.  Elmore,  6  Cold.  528 ;  Neuman  v.  The  Jus- 
tices, etc.,  1  Heiskell,  787 ;  The  State  v.  Todd,  A  Ohio,  351 ; 
The  People  v.  Jameson,  40  111.  93 ;  State  v.  Noggle,  13  Wis. 
380;  Oreager  v.  Meeker,  22  Ohio  St.  207;  Harris  v.   The 
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Btaie^  2  Ga,  211 ;  Engd  v.  Speer,  36  Ga,  258 ;  27i«  8taU  ▼. 
8U  ioui^j  etc., 41  Mo.  598 ;  JtEdberry  v.  CoUin8,9  Johns. 345 ; 
Irving  v.  Askew,  20  L.  T.  R.,  n.  s.  684  j  The  PeqpU  v.  JBdber, 
35  Batb.  105;  Gayfer  v.  TTfldcr,  10  How.  509. 

In  the  present  case^  the  judge  below  settled^  signed,  and 
sealed  a  bill  of  exoeptionsj  and  in  his  return  he  allies  that 
such  bill  is  true.  In  such  case,  we  cannot  inquire  whether 
such  bill  contains  the  truth  or  not.  The  irreconcilable  con- 
flict in  the  affidavits,  as  to  what  occurred  in  the  court  below, 
filed  upon  the  hearing  of  the  motion,  is  an  instructive  illusfxa- 
tion  of  the  wisdom  of  the  rule,  that  it  rests  exclusively  with 
the  judge  who  tried  the  cause  to  determine  the  truth  of  the 
bill  of  exceptions. 

Resides,  it  is  alleged  in  the  petition  that  a  true  bill  of  excep- 
tions was  presented  to  the  judge  below,  which  he  refused  to 
sign,  but  such  bill  was  not  filed  with  and  made  a  part  of  the 
petition  and  writ. 

The  conclusions  reached  by  us  place  in  the  hands  of  the 
judges  of  the  courts  below  very  great  power  and  responsibil- 
ity, which  may,  in  some  instances,  be  abused ;  but  in  our  opin- 
ion all  conscientious  judges  will  feel  that  an  obligation  equal 
to  the  responsibility  rests  upon  them  to  give  the  parties  liti- 
gant a  fidr,  truthful,  and  just  bill  of  exceptions.  A  fiur  and 
just  bill  of  exceptions  is  die  right  arm  of  defence  to  all  parties 
against  whom  erroneous  rulings  have  been  made,  for  without 
it  the  error  cannot  be  corrected  in  this  court,  where  the  ques- 
tion must  be  presented  by  a  bill.  The  statute  makes  it  tiie 
high  and  imperative  duty  of  a  judge  to  sign  a  bill  of  excep- 
tions, when  presented  to  him,  if  it  is  true ;  but  if  it  is  not  true, 
he  must  correct  it,  or  suggest  the  correction  to  be  made,  and 
sign  it.  A  bill  of  exceptions  imports  absolute  verity,  because 
it  is  supposed  to  speak  the  exact  truth.  An  unwillingness  on 
the  part  of  a.  judge  to  give  a  fiiir,  truthful,  full,  and  honest 
bill  of  exceptions,  ought  to  be  conclusive  evidence  that  he  is 
wholly  unfit  to  discharge  the  high,  and  responsible  duties  of 
.the  e^ted  office  to  which  he  has  been  choseA;  for  no  greater 
>vrong  or  injustice  could  be  done  a  pariy  than  for  a  judge  \» 
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make  an  erroneous  ruling  against  him,  and  then  by  an  un&ir 
bill  of  exceptions,  which  amounts  to  the  suppression  of  the 
tmth,  if  not  the  utterance  of  a  fidsehood,  deprive  him  of  the 
means  of  obtaining  a  correction  of  such  errors  in  the  court  of 
last  resort  An  upright  and  conscientious  judge  will  be  not 
only  willing,  but  anxious  to  afiford  to  a  party  who  supposes 
that  erroneous  rulings  have  been  made  against  him,  every  facil- 
ity to  obtain  the  decision  of  the  Supreme  Court  upon  the  sup- 
posed erroneous  rulings.  The  judges  of  the  lower  courts  are 
required  to  decide  promptly  and  without  time  for  reflection 
or  the  examination  of  authorities,  and  must  necessarily  com- 
mit many  errors ;  but  no  pride  of  opinion,  or  dislike  of  a 
leveisal^  should  induce  them  to  withhold  a  true  bill. 

Powell  on  Appellate  Proceedings,  p.  232,  says : 

''Sec.  32.  Although  it  is  the  imperative  duty  of  the  judge 
not  to  sign  a  bill  of  exceptions  unless  it  is  honestly  and  &irly 
true  j  or  where  it  was  not  postponed  until  past  the  time  allowed 
by  law  without  his  consent  or  action,  or  the  consent  of  the 
opposite  party,  or  it  may  be  by  common  consent ;  yet  it  is  at 
the  same  time  equally  the  duty  of  every  judge  to  aid,  with  a 
generous  liberality  and  kindness,  in  getting  a  true  bill,  that 
will  honestly  and  fairly  present  the  truth  of  the  question 
just  as  it  was  raised,  without  the  least  regard  to  the  question 
whether  that  would  have  a  tendency  to  support  or  reverse  his 
decision.  This,  of  course,  is  easier  accomplished  before  a 
judge  of  learning,  experience  and  ability,  than  one  who  has 
not  that  character.  But  on  the  part  of  both,  the  judge  and 
coonisel,  the  proper  discharge  of  this  duty  requires  the  greatest 
degree  of  generosity,  affiibility,  and  kindness.'' 

We,  therefore,  do  not  apprehend  that  the  great  and  almost 
absolute  pow^r  vested  in  the  lower  courts  will  be  wrongfully 
or  oppressively  exercised. 

The  motion  for  a  peremptory  writ  of  mandamus  is  over? 
ruled,  at  the  costs  of  the  petitioner. 


50      10 
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FRAcncs.— .BanR&Bi  JBWtr.— Where  a  breach  of  varranty  iraa  pleaded  in 
answer  to  an  action  for  the  price  of  chattels  sold,  it  was  not  error  for 
which  the  cause  coald  be  reversed  that  a  demorrer  was  sustained  to 
another  paragraph  of  answer  setting  up  a  breach  of  warranty  and  all^ 
ing  other  matters  bearing  apon  the  amount  of  damages  in  case  a  warrant/ 
should  be  proved,  where  it  was  evident  that  on  the  trial  no  warranty  was 
shown  by  the  evidence. 

Wabbanty.-— Cbo0a<  .^n^ptor.— So  far  as  an  ssoertained  specific  chattel 
already  existing,  which  the  buyer  has  inspected,  is  oonoemed,  the 
rule  of  eaeoeat  eimpUiT  admits  of  no  exception  by  implied  warranty  of 
quality. 

MonoN  FOB  New  Tbial.— ^etofy-Duoooered  .Sou2em9e.—2>iK^eno6.— Where  a 
party  was  with  witness  at  the  time  at  which  certain  facts  occurred  and 
at  which  they  came  to  the  knowledge  of  such  witnesses,  reasonable  diligence 
such  as  is  required  of  a  party  seeking  a  new  trial  on  the  ground  of  newly- 
discovered  evidence  required  that  inquiry  should  be  made  by  him  before 
the  first  trial,  to  ascertain  what  they  knew. 

Wabbaittt. — BiwjDk,—To  constitute  a  breach  of  warranty  of  the  soundness 
of  hogs  sold,  or  to  sustain  an  action  for  false  representations,  they  must 
have  been  diseased  at  the  time  the  warranty  or  the  false  representations 
were  made. 

Saxb. — Haxmkn  Error, — It  is  not  an  available  error  to  exclude  evidence 
which  might  afiect  the  amount  of  damages  that  might  be  recovered  if  either 
fraud  or  warranty  should  be  proved,  where  neither  is  proved. 

From  the  Henry  Circuit  Court 

Jf.  E.  Forhner  and  E.  H.  Bundy,  for  appellant. 

J,  Browriy  J.  Jf.  Broton,  and  O.  D.  Morgan,  for  appellee. 

Downey^  J. — Suit  by  the  appellee  against  the  appellant. 
It  is  alleged  in  the  complaint  that  the  plaintiff  sold  and  deliv- 
ered to  the  defendant^  on  the  26th  day  of  September,  1873^ 
forty-two  hogs,  at  four  dollars  per  hundred  pounds,  and  that 
the  defendant  agreed  to  execute  and  deliver  to  the  plaintiff  his 
promissory  note  for  three  hundred  and  twenty-eight  dollars  for 
said  hogs,  payable  on  the  25th  day  of  December,  1873,  but  fiuled 
and  refused  to  do  so,  or  to  pay  said  sum  of  three  hundred  and 
tweniy-eight  dollars,  or  any  part  thereof,  and  that  said  sum 
remains  due  and  unpaid ;  wherefore,  etc. 

The  defendant  answered  in  four  paragraphs.    Demurrers 
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were  filed  to  each  of  the  paragraphs^  sastained  to  the  second 
and  thirds  and  overruled  as  to  the  first  and  fourth.  A  fifth 
paragraph  of  answer  was  afterward  filed^  which^  on  demurrer 
thereto^  was  adjudged  good.     Reply  in  denial. 

There  was  a  trial  by  jury,  a  verdict  for  the  plaintiff  fox 
three  hundred  and  twenty-eight  dollars,  motion  for  new  trial 
overruled,  and  judgment  for  the  amount  of  the  verdict.  Two 
errors  are  assigned : 

1.  Sustaining  the  demurrers  to  the  second  and  third  para- 
graphs of  the  answer. 

2*  Overruling  the  motion  for  a  new  trial. 

The  first  paragraph  of  the  answer  set  up  an  express  warranty 
of  the  soundness  of  the  hogs  and  a  breach.  The  fourth  alleged 
fiaud  in  the  sale  of  the  hogs  with  reference  to  their  soundness. 
The  fifth  set  forth  &ct8  from  which  it  is  claimed  there  was  an 
implied  warranty  of  the  soundness  of  the  hogs.  The  second  alleges  ' 
an  express  warranty  of  the  soundness  of  the  hogs;  that  the  defend- 
ant owned  other  hog8,which  heintended  to  feeduntil  January  1st, 
1874;  that,  on  account  of  alleged  disease  in  the  hogs  so  purchased, 
and  as  he  had  no  other  &rm  or  place  to  keep  his  said  hogs, 
and  to  prevent  them  firom  becoming  diseased,  he  was  compelled 
to  ship  and  sell  one  hundred  and  fifty  of  them,  in  October ;  tor 
which  reason  he  obtained  a  less  price  for  them  than  he  would 
have  obtained  if  he  had  kept  them  until  the  1st  of  January, 
and  also  lost  the  increased  weight  he  would  have  made  by 
feeding  them  until  that  time.  So  &r  as  this  paragraph  sets  up 
a  warranty  and  breach  of  it,  it  was  unnecessary ;  for  that 
defence  was  pleaded  in  the  first  paragraph  of  the  answer.  As 
the  alleged  damage  from  the  sale  of  his  other  hogs  by  the 
defendant  sooner  than  he  intended,  and  the  loss  in  the  increase 
in  the  price  and  growth  of  the  hogs  until  January,  depended 
on  the  proof  of  the  alleged  warranty,  and  as  it  is  evident  that  no 
warranty  was  shown  by  the  evidence,  the  defendant  was  not 
harmed  by  the  ruling  of  the  court  on  the  demurrer  to  the  sec- 
ond paragraph  of  the  answer.  The  verdict  was  for  the  whole 
amount  of  the  plaintiff's  claim. 

In  the  third  paragraph  it  is  alleged,  that  at  the  time  of  the 
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purchase  of  said  hogs  by  the  defendant^  he  was  engaged  as  a 
stock  grower  and  dealer,  and  in  buying  and  feeding  hogs,  and 
fiittening  them  for  the  Cincinnati,  Ohio,  market ;  that  he  pur- 
chased said  hogs  for  the  sole  purpose  of  feeding  and  fattening 
them  on  his  farm  in  said  county  for  said  Cincinnati  market, 
all  of  which  the  plaintiff  well  knew  at  the  time  he  sold  said 
hogs  to  the  defendant ;  wherefore  the  defendant  avers  that,  by 
implication  of  law,  the  plaintiff  warranted  said  hogs  to  be 
reasonably  fit  for  the  purpose  for  which  they  were  purchased ; 
that  the  plaintiff  has  not  kept  his  said  warranty,  but  has 
broken  the  same,  in  this,  that  said  hogs  at  the  time  of  sale 
were  not  reasonably  fit  for  the  purpose  of  feeding  and  fittten- 
ing  on.  defendant's  said  farm,  for  the  Cincinnati  market ;  but, 
on  the  contrary,  were  diseased  and  affected  with  hog  cholera, 
a  fatal  and  infectious  disease,  whereby  thirty  of  them  died, 
and  the  balance  of  them  became  sick  and  diseased  and  greatly 
damaged ;  and  that  said  disease  was,  without  the  fiiult  or  neg- 
ligence of  this  defendant,  before  he  discovered  that  they  were 
so  diseased,  communicated  to  a  lot  of  two  hundred  other  hogs 
of  the  defendant,  whereby  they  became  sick  and  greatly  dam- 
aged, and  ten  of  them  died  and  became  wholly  worthless ; 
wherefore  the  defendant  says,  that  by  reason  of  the  plaintiffs 
said  breach  of  warranty  he  has  been  damaged  in  the  manner 
and  form  aforesaid,  in  the  sum  of  five  hundred  dollars,  an  equal 
amount  of  which  he  offers  to  recoup  from  the  amount  due  the 
plaintiff,  and  demands  judgment  for  the  residue. 

The  question  here  is,  do  the  foots  alleged  show  an  implied 
warranty  of  the  soundness  of  the  hogs  sold?  We  think  nol 
So  for  as  an  ascertained  specific  chattel,  already  existing,  and 
which  the  buyer  has  inspected,  is  concerned,  the  rule  of  caveat 
empior  admits  of  no  exception  by  implied  warranty  of  quality. 
Benjamin  Sales,  525. 

The  grounds  of  the  motion  for  a  new  trial  were  the  follow- 
ing s 

1.  The  verdict  of  the  jury  is  not  sustained  by  sufficient  evi«* 
dence,  and  is  contrary  to  law. 

2.  The  verdict  of  the  jury  is  contrary  to  the  evidence. 
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3.  For  newly-discovered  evidence  material  for  the  defend* 
ant,  wliich  he  could  not  widi  reasonable  diligence  have  dis- 
covered and  produced  at  the  trial  of  said  cause,  as  shown  by 
the  affidavits  of  ihe  defendant,  Emanuel  B.  Bowman,  O.  H. 
Bowman,  and  DeWitt  0.  Newby,  attached  hereto,  marked  A, 
and  made  part  of  this  motion. 

4.  For  error  of  law  committed  by  the  court  in  giving  to 
the  jury  charges  numbered  four,  five,  six,  seven,  eight,  nine, 
and  ten,  and  in  refusing  to  give  to  the  jury  charges  numbered 
two,  four,  five,  and  six,  asked  by  the  defendant. 

6.  Befiising  to  allow  Emanuel  B.  Bowman,  the  plaintiff,  to 
answer  how  much  his  two  hundred  hogs  'gained  in  weight 
from  the  time  they  became  afflicted  with  the  disease  until  he 
sold  them ;  and,  second,  what  would  be  the  ordinary  gain  of 
similar  hogs,  fed  in  the  manner  these  were,  and  at  £be  season 
of  the  year,  and  for  the  length  of  time  these  were  fed. 

The  first  and  second  grounds  for  a  new  trial  call  in  ques- 
tion the  sufficiency  of  the  evidence.  We  have  carefully  read 
it,  and  cannot  disturb  the  miction  of  the  jury. 

The  third  reason  for  a  new  trial  is  alleged  newly-discovered 
evidence,  which  can  be  given  by  O.  H.  Bowman  and  DeWitt 
C.  Kewby.  It  is  claimed  that  they  assisted  in  driving  the 
hogs  a  part  of  the  way  from  the  scales  where  they  were  weighed 
to  the  field  in  which  they  were  put  on  the  defendant's  &rm ; 
that  on  the  way  one  of  them  appeared  to  be  sick.  As  the 
defendant  took  possession  of  the  hogs  at  the  scales,  and  him- 
self assisted  in  driving  them  to  his  field,  we  think  reasonable 
diligence  required  him  to  make  inquiry,  before  the  trial,  of 
those  persons  who  assisted  him,  in  order  to  ascertain  what 
they  knew  about  the  condition  of  the  hogs  at  that  time.  He 
does  not  show  in  his  affidavit  that  he  made  any  inquiry  of 
these  persons  to  ascertain  what  they  knew. 

New  bials  on  account  of  newly-discovered  evidence  are 
never  granted  where,  by  the  use  of  reasonable  diligence,  the 
newly«discovered  evidence  might  have  been  obtained  and  used 
on  the  first  trial  of  the  cause.    This  is  a  femiliar  rule. 

We  have  considered  the  instructions  given  by  the  court, 
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and  are  of  the  opinion  that  they  are  fully  as  fitvorable  to  the 
defendant  as  they  ought  to  have  been.  We  do  not  deem  it 
necessary  to  copy  them  in  this  opinion. 

The  second  instruction  asked  by  the  defendant  was  given^ 
modified  so  as  to  read  as  follows ;  the  words  in  italics  are  the 
words  inserted :  ^^  It  is  not  necessary  that  the  word  warranty 
warrainiyy  or  any  other  particular  phraseology^  should  have 
been  used  in  order  to  constitute  a  warranty.  But  any  repre- 
sentations or  statements  made  by  the  plaintiff  to  the  defend- 
ant for  the  purpose  of  influencing  him  to  buy  the  hogs,  which 
were  intended  to  be  taken  as  an  understanding  that  the  hogs 
were  sound  and  free  from  disease,  and  were  so  understood  and 
relied  upon  by  the  defendant  as  a  warranty,  would  constitute 
a  warranty ;  and  if  the  hogs  were  unsound  and  diseased,  he 
would  have  a  right  to  recover  the  direct  and  actual  damages 
sustained  by  him  by  reason  of  their  being  unsound ;  and  it 
would  make  no  difference  whether  the  plaintiff  knew  them  to 
be  unsound  or  not." 

We  think  these  modifications  were  entirely  proper.  The 
charge  as  given  was  correct. 

The  fourth  charge  asked  by  the  defendant  was  given  as 
modified.  We  think  it  should  have  been  wholly  refused.  It 
is  to  the  effect  that  if  the  plaintiff  represented  tiiie  hogs  to  be 
sound,  etc.,  and  they  were  diseased  at  the  time  of  the  trial, 
plaintiff  was  liable.  They  must  have  been  diseased  at  the 
time  the  representations  were  made,  to  render  the  plaintiff 
liable. 

The  fifth  charge  asked  is,  in  substance,  the  same  as  the  fifih 
given  by  the  court.  After  having  given  one,  the  court  need 
not  give  the  other.  These  charges  were  to  the  effect  that  there 
was  an  implied  warranty  of  the  soundness  of  the  hogs,  under 
circumstances  the  same,  in  substance,  as  those  averred  in  the 
third  paragraph  of  the  answer,  to  which  the  court  had  sus- 
tained a  demurrer. 

The  sixth  charge  refused  is  not  materially  different  from 
the  seventh  given  by  the  court  The  court,  in  the  seventh 
charge,  told  the  jury  that  if  they  found  that  there  was  no  war* 
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ranty,  but  that  the  plaintiff  fraudulently  represented  the  hogs 
to  be  sound,  as  alleged  in  the  fourth  paragraph  of  the  answer, 
the  measure  of  damages  would  be  the  difference  in  value 
between  the  hogs  in  tibeir  diseased  condition  and  what  they 
would  have  been  worth  had  they  been  sound,  as  represented. 

This  charge  was,  in  effect,  that  if  the  defendant  had  proved 
the  fraud,  as  alleged  in  the  fourth  paragraph  of  his  answer,  he 
was  entitled  to  recover  therefor.  "We  see  no  objection  to  this 
charge,  and  think  it  rendered  the  giving  of  the  sixth,  asked 
by  the  defendant,  unnecessary. 

The  excluded  evidence  of  the  defendant  had  relation  to  the 
amount  of  damage  sustained  by  the  defendant  on  account  of 
the  fraud  or  warranty  in  the  sale  of  the  hogs.  There  could 
be  no  available  error  in  excluding  this  evidence,  for  the  reason 
that  it  is  evident  that  neither  fraud  nor  warranty  was  found  by 
the  jury,  as  appears  from  the  fact  that  the  jury  &und  in  favor 
of  the  plaintiff  for  the  whole  amount  of  his  claim. 

The  judgment  is  affirmed,  with  costs. 


Field  v.  The  State. 


CaiMnrAii  Law.— ifaZiee.— Malice  is  not  neoeasarily  implied  from  an  intent 
to  inflict  a  personal  injury. 

Sams. — ^An  act^  to  be  maHcions,  muBt  either  be  wicked  or  wrongful. 

Sam£. — MaUcd  a  Question  for  the  Jury.— -When  two  persons  were  fighting  in  a 
room,  and  two  others  who  were  standing  by  became  engaged  in  a  fight,  the 
question  whether  the  striking  of  one  of  the  latter  by  a  fifth  person,  a  stran- 
ger to  him,  implied  malice  or  not,  was  a  question  for  the  jury. 

Sake. — MaUeunu  Intent — ^Where  it  is  proved  that  the  defendant  in  an  indict- 
ment for  assault  and  battery  with  intent  to  kill  struck  the  injured  party, 
but  that  he  had  no  grudge  against  him,  or  quarrel  with  him,  and  no  motive 
to  kill  him,  and  that  he  was  excited  from  some  cause,  and  while  in  that 
condition  he  received,  or  thought  he  received,  a  blow  from  the  injured 
party,  such  circumstances  will  tend  to  show  that  the  blow  strode  by 
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the  defendant  was  given  in  the  heat  of  paanon,  and  without  an  intent 
tokiU. 


From  the  Wells  Circuit  Court. 

R.  S.  Taylor,  for  appellant. 

O.  A.  Buskirk,  Attorney  General^  for  the  State. 

BiDDLE^  J. — ^Indictment  against  the  appellant^  Simon  H« 
Stout^  and  John  W.  Stout^  for  an  assault  and  battery  upon, 
and  with  intent  to  murder,  Phillip  Jones.  The  appellant  was 
tried  separately  by  a  jury,  and  convicted  as  he  stands  charged 
in  the  indictment.    He  appeals  to  this  court. 

The  evidence  is  all  before  us.  It  is  very  voluminous,  much 
of  it  cumulative,  and  some  of  it  contradictory ;  but  for  the 
purposes  of  this  opinion,  it  may  be  condensed,  as  follows : 

The  occurrence  took  place  in  a  drinking  saloon,  with  a  bil- 
liard room  behind  it,  on  the  day  of  the  spring  election,  1874. 
The  weather  was  chilly  and  disagreeable,  aiid  many  person^ 
were  in  the  saloon  during  the  day,  amongst  them  the  appel- 
lant and  the  two  Stouts,  indicted  with  him ;  they  had  been 
drinking,  and  were  somewhat  intoxicated ;  late  in  the  day, 
Simon  fi.  Stout  and  a  man  called  Dan  Miller  quarrelled  and 
fought  in  the  billiard  room ;  while  they  were  down  on  the 
floor,  fighting,  with  a  crowd  of  men  around  them,  Phillip 
Jones,  the  man  injured,  hearing  the  noise,  came  into  the  saloon ; 
at  this  time,  John  W.  Stout  was  running  around  the  crowd, 
trying  to  get  in  where  the  men  were  fighting ;  seeing  this, 
Jones  caught  John  W.  Stout  around  the  body  and  held  him, 
but,  upon  his  promising  to  keep  still,  he  let  him  go ;  ^  soon 
as  Stout  was  thud  rel6as€id>  h^  caught  up  a  billiard  ball  and 
threw  it  at  Jones  with  great  force ;  Jones  then  picked"  up  a 
billiard  cue  and  attacked  Stout,  who,  seizing  another  billiard 
cue,  fought  back ;  they  struck  at  each  other  several  timies, 
while  Stout  was  retreating  and  Jones  advancing ;  Field,  the 
appellant,  seeing  Jones  thus  advancing  upon  Stout,  came  sud- 
denly, up  behind  Jones  and  struck  him  a  heavy  blow  upon  the 
side  of  the  head,  with  the  butt  end  of  a  billiard  cue ;  Jones 
was  sevei^Iy  ii^urtd,  and  fell  to  the  floor  ins^isiUe;  Simon 
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H.  Stout,  having  in  the  meantime  been  separated  from  Miller 
in  the  fight,  came  up  and  kicked  Jones  several  times  about 
the  head  and  &ce ;  all  of  this  occurred  in  the  midst  of  much 
confusion,  and  about  which  the  witnesses  differ  in  the  details 
of  their  statements.  There  had  been  no  controversy,  quarrel, 
or  ill-feeling  between  Field  and  Jones ;  they  were  strangers  to 
each  other  at  the  time  the  blow  was  struck. 

With  evidence  in  the  case  tending  to  prove  the  above  &ct8, 
and  over  the  objection  of  the  appellant,  the  court  gave  the 
following  instruction  to  the  jury  : 

"  If  the  evidence  shows  that  the  act  was  done  with  the 
intent  to  injure  Phillip  Jones,  and  the  means  used,  the  instru- 
ment and  manner  of  using  it,  showed  such  intent,  malice  is 
implied  from  the  act." 

We  do  not  think  that  an  intent  to  injure  necessarily  implies 
malice.  There  are  many  acts  excusable,  justifiable,  and  even 
commended  by  the  law,  which  are  not  malicious,  although 
injury  to  another  is  the  necessary  result.  A  person  in  self- 
defence,  or  in  the  lawful  defence  of  another,  has  a  right  to 
injure  the  assailant,  and  to  intend  the  injury,  and  his  act  will 
not  imply  malice.  An  act  to  be  malicious  must  be  either 
wicked  or  wrongfiil.  Bouvier,  Burrill,  Webster,  Worcester. 
The  character  of  the  act,  in  cases  like  this,  as  to  whether  it 
implies  malice  or  not,  is  a  question  solely  for  the  jury ;  and  an 
instruction  that  an  intent  to  injure  implies  malice  is  erroneous. 

This  court,  in  MtOer  v.  The  State,  37  Ind.  432,  held  the  fol- 
lowing instruction  to  be  wrong : 

"  If  a  man  use  a  deadly  weapon  in  killing  his  adversary, 
the  law  implies  malice  from  its  use,  except  where  the  killing 
is  excusable."    See,  also.  Murphy  v.  The  State,  31  Ind.  511. 

We  think  the  instruction  under  consideration,  with  the 
evidence  before  us,  was  erroneous,  and  ought  not  to  have* 
been  given  to  the  jury. 

The  following  instruction  was  asked  by  the  appellant,  and 
refused  by  the  court : 

''  If  the  defendant  was  not  acquainted  with  Phillip  Jones, 
Vol,  L.— 2 
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and  had  no  grudge  against  or  quarrel  with  him^  and  no  motive 
to  kill  him^  and  if  he  was  at  the  time  excited  and  inflamed 
from  any  cause^  and  while  in  that  condition  received,  or 
thought  he  received,  a  blow  from  Jones,  such  circumstances 
would  tend  to  show  that  the  blow  was  given  in  heat  and  pas* 
sion,  and  without  any  intent  to  kill.'' 

We  can  see  no  objection  to  this  instruction.  It  was  appli- 
cable to  the  case,  as  made  hy  the  evidence,  and  ought  not  to 
have  been  refused. 

The  judgment  is  reversed,  with  instructions  to  grant  a  new 
trial  and  an  order  to  remand  the  prisoner. 

BusEiRK,  J. — I  agree  that  the  instruction  given  was  erro- 
neous, and  therefore  concur  in  the  judgment  of  reversal ;  but 
in  my  opinion,  the  instruction  asked  by  the  appellant  and 
refused  by  the  court  did  not  correctly  express  the  law  as  appli- 
cable to  the  facts  of  the  case,  and  was,  for  that  reason,  prop- 
erly refused. 


Meter  v.  The  State. 


LiQUOB  Law.— indictoien^— In  an  indictment,  under  the  act  of  Febraaiy 
27t1iy  1873,  for  giving  intoxicating  Uqnor  to  a  minor,  it  was  not  neceBsaij 
to  allege  that  the  defendant  had  a  permit,  or  that  he  had  not  a  permit. 

Same. — Emdenoe. — Indictment  for  giving  intoxicating  Uqnor  to  Edward 
Gresh,  a  minor.  The  evidence  showed  that  the  liquor  was  given  to  '^resh," 
and  that "  Gresh  "  was  nineteen  years  old. 

Held,  that  the  evidence  did  not  show  that  the  liquor  was  given  to  the  person 
«  named  in  the  indictment,  or  that  the  person  to  whom  it  was  given  was  a 
minor,  and  was  therefore  insufficient. 

From  the  Marion  Criminal  Circuit  Court. 
H.  W.  Harrington  and  H.  Fran^co,  for  appellant. 
C.  A.  BuaUrk,  Attorney  General,  and  B.  D.  Doyk,  for  the 
State. 
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Pbttit,  C.  J. — ^This  was  an  indictment  for  giving  intoxi- 
cating liqnor  to  a  minor,  nnder  the  sixth  section  of  the  act  of 
February  27th,  1873. 

It  is  claimed  that  the  indictment  is  bad,  and  ought  to  have 
been  quashed  on  motion,  because  it  does  not  show  that  the 
deftedant  had  or  had  not  a  permit.  We  do  not  think  so. 
That  section  makes  it  unlawful  to  sell  or  give  intoxicating 
liquor  to  a  minor,  whether  the  seller  or  giver  has  or  has  not 
a  permit,  and  the  fourteenth  section  fixes  the  penalty. 

It  is  insisted  that  the  evidence  does  not  sustain  the  finding 
and  judgment.    In  this  view  we  fully  concur. 

The  indictment  charges,' that  the  liquor  was  given  to  Edward 
Gresh.  The  evidence  shows  that  it  was  given,  if  at  all,  to 
Gresh,  but  not  to  Edward  Gresh.  There  may  be  many  per- 
sons by  the  name  of  Gresh,  and  none  with  the  prefixed  or  given 
name  of  Edward. 

The  evidence  shows  that  Gresh,  not  Edward  Gresh,  was 
nineteen  years  old,  but  it  does  not  show  that  he  was  not  older 
than  that,  or  that  he  was  a  minor.  For  anything  that  appears 
in  the  evidence,  Gresh  might  have  lived  the  age  of  Methu- 
selah. 

The  judgment  is  reversed,  with  instructions  to  sustain  the 
motion  for  a  new  trial. 


FlNDIiEY  V.  McCOBMICK  ET  AIj. 

Evidence.— JBtcrden  of  Broof.^Appeal  from  Survey,— On  an  appeal  from  a 
survey  made  bj  a  county  snrvejor,  the  party  appealing  has  the  onus  of 
ahowing  that  the  enrvey  is  incorrect. 

From  the  Jackson  C!ircuit  Court. 
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B.  JEL  BurreB,  ibr  appellant 

D.  H.  Long  and  B.  E.  Long,  ibr  appellees. 

Downey,  J. — ^This  was  an  appeal,  by  Hugh  A.  Findley, 
firom  a  survey,  made  by  the  cooniy  sorveyor  of  Jackson  county, 
to  the  circuit  court.  The  appellant  in  that  court  was  r^arded 
and  designated  as  the  plaintiff.  The  statute,  on  the  subject 
of  such  appeals,  provides  as  follows : 

"  The  survey  of  such  surveyor  shall  be  prima  fade  evi- 
dence in  &vor  of  the  comers  so  established,  and  the  lines 
80  run,  but  an  appeal  may  be  taken  to  the  circuit  court 
within  three  years,  and  such  court  may  reverse  such  sur- 
vey; and  upon  such  appeal  being  prayed  for  by  any 
person,  such  surveyor  shall  forthwidi  transmit  the  papers- 
in  his  hands  touching  the  same,  and  copies  of  the  field* 
notes  in  the  case  complained  o^  without  requiring  an  appeal 
bond,  and  such  court,  in  the  trial  of  such  appeal,  may  receive 
evidence  of  other  surveys  of  the  same  premises,  made  by  the 
same  or  other  persons,  either  before  or  since  the  one  com- 
plained of^  and  if  such  court  shall  decide  against  such  surveyor, 
it  shall  enter  an  order  for  a  re-survey,  and  such  new  survey 
may  be  made  by  any  other  competent  person  whom  the  court 
may  designate,  from  whose  decision  an  appeal  may  be  in  like 
manner  had.''    1  G.  <&  H.  696,  sec.  8. 

The  survey  was  of  section  7,  in  township  6,  north  of  range 
6  east,  and  the  disputed  line  was  a  line  running  east  and  west, 
dividing  the  west  half  of  the  section  into  quarter  sections.  A 
plat  of  the  section  and  the  field  notes,  certified  by  the  sur-  . 

yeyor,  were  filed  as  the  papers  in  the  cause  on  appeal.    The  i 

cause,  in  the  circuit  court,  was  tried  by  the  court  without  a  i 

jury,  and  there  was  a  finding  for  the  defendants,  the  appellees.  I 

A  motion  for  a  new  trial  was  made  by  the  appellant,  for  the  j 

following  reasons: 

1.  The  finding  of  the  court  is  contraiy  to  the  evidence. 

2.  It  is  contrary  to  law. 
8.  It  is  contrary  to  the  law  and  the  evidence. 
4.  The  judgment  is  contrary  to  law  and  the  evidence. 
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6.  Admitting  in  evidence  the  record  of  the  field  notes  of 
the  lands  of  Jackson  county,  Indiana,  over  the  objection  of 
plaintiff,  etc. 

The  motion  was  oyerroled,  and  final  judgment  was  rendered 
for  the  appellees. 

The  error  assigned  in  this  court  is  the  overruling  of  (be 
motion  for  a  new  trial. 

As  the  statute  declares  the  survey  prima  facie  correct,  we 
suppose  the  party  appealing  has  the  onus  of  showing  that  itis 
incorrect. 

It  is  impossible  for  us  to  say  that  the  circuit  court  commit- 
ted an  error  in  overruling  the  motion  for  a  new  trial.  The 
evidence  introduced  by  the  appellant  in  the  circuit  court  was, 
we  think,  consistent  with  the  survey  .made  firom  which  he 
appealed.  This  disposes  of  the  first  four  reasons  for  a  new 
trial. 

There  is  no  ground  whatever,  in  the  record,  for  the  fifUi 
reason  for  a  new  trial,  as  it  does  not  appear  that  any  such 
field  notes  were  put  in  evidence  by  the  defendants. 

The  judgment  is  affirmed,  with  costs. 


Steik  t;.  The  State. 


LiquoB  liAW^-jlef  <2f  1873.— Jnc2icem6nt— In  an  indictmeDt,  under  the  liquor 
law  of  1873,  for  selling  intoxicating  liquor  on  Sunday,  to  be  drank  on  the 
premiseB  where  sold,  it  was  not  necessary  to  allege  whether  the  defendant 
had  or  had  not  a  pennit. 

From  the  Marion  Criminal  Circuit  Courts 
n.  W.  Harrington  and  H.  Francisco,  for  appellant. 
0.  A.  Bushirh,  Attorney  General,  and  JB.  D.  Doyle,  for  the 
State. 
Pettit,  C.  J. — ^This  was  an  indictment  for  selling  liquor 
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on  Sunday^  to  be  drank  in  the  house  where  sold.  The  only 
ground  urged  for  the  reversal  of  the  judgment  is  the  supposed 
insufficiency  of  the  indictment  in  not  alleging  that  the  defend* 
ant  had  or  had  not  a  permit ;  for  which  omission  it  is  claimed 
the  motion  to  quash  should  have  prevailed* 

A  majority  of  the  court  feel  clear^  and  hold^  that  the  indict- 
ment is  good^  and  that  it  was  not  error  to  overrule  the  motion 
to  quash  it.     Orme  v.  The  State,  49  Ind.  638. 

The  judgment  is  affirmed^  at  the  costs  of  the  appellant. 


Stein  v.  The  State. 


From  the  Marion  Criminal  Circuit  Court 

H.  W.  Harrington  and  H.  H'dnoisoo,  tor  appellant. 

O.  A.  BuaJdrk,  Attorney  General^  and  B.  D.  Doyle,  for  the 
State. 

Pettit^  C.  J. — ^This  case,  in  all  legal  respects,  is  the  same 
as  8tdn  v.  The  SUxJte,  ante,  p.  21,  and,  on  the  authority  of  that 
case,  this  is  affirmed,  at  the  costs  of  the  appellant. 


Webneke  v.  The  State. 

Lk^uob  Law.--- Jft/!2rmatiofi.---In  an  inf oimatioii,  under  the  liquor  law  of 
1873|  for  selling  intoxicatbg  liqnor  to  a  person  in  the  habit  of  geUang 
intoxicated,  it  was  not  necessary  to  allege  that  the  defendant  had  notice 
of  snch  habit. 

From  the  Putnam  Circuit  Court 
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J.  J.  Smiley  and  W,  G.  Neff,  for  appellant, 

(7.  A.  Buakirk,  Attorney  General,  for  the  State. 

WoBDEN,  J. — Information  against  the  appellant  for  selling 
intoxicating  liqnor  to  a  person  (naming  him)  who  was  then 
and  there  in  the  habit  of  getting  intoxicated.  Conviction. 
The  point  made  hj  the  appellant  is,  that  the  information  should 
have  alleged  that  the  appellant  had  notice  that  the  person  to 
whom  the  liquor  was  sold  was  in  the  habit  of  getting  intoxi- 
cated. We  are  of  opinion  that  such  allegation  was  unneces- 
sary. 

The  judgment  below  is  affirmed,  with  costs. 


Webneke  v.  The  State. 

LnCDOB  Law. — Informaiion, — ^In  an  information,  under  the  liqitor  law  of 
1873,  for  selling  intoxicating  liqnor  to  an  intoxicated  person,  it  was  net 
neceflsary  to  allege  that  the  defendant  had  notice  of  the  intoxication  of  such 
person. 

From  the  Putnam  Circuit  Court. 

J*.  J.  Smiley  and  W.  Q.  Nef,  for  appellant. 

C.  A.  Bushirk,  Attorney  Greneral^  for  the  State. 

WoBBEN,  J. — Information  against  the  appellant  for  selling 
intoxicating  liquor  to  a  person  (naming  him)  who  was  then 
and  there  intoxicated.  Conviction.  The  only  point  made  by 
the  appellant  is,  that  the  information  should  have  alleged  that 
the  appellant  had  notice  of  the  intoxication  of  the  person  to 
whom  the  liquor  was  sold.  Such  allegation,  in  our  opinion, 
was  unnecessary. 

The  judgment  below  is  affirmed,  with  costs. 
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Laufebtt  et  al.  V.  Pbickett. 

Appeal.— Jiueios  t^ihe  Peace.— From  a  judgmeDt  of  a  joBfcioe  of  the  peaoe^ 
on  default  of  the  plaintiff,  difimiasing  the  action  and  adjudging  oosli 
against  the  plaintiff,  an  appeal  may  be  taken  hj  him. 

From  the  Elkhart  Circuit  Court. 

i2.  Jf.  Johnson,  for  appellants. 

W.  A.  Woods,  for  appellee. 

BiDDLE,  J. — Suit  before  a  justice  of  the  peace^  on  an  account 
The  plaintiffi  not  appearing  at  the  time  of  trial,  the  justice  ren- 
dered the  following  judgment: 

'^  And  now,  to  wit,  on  the  day  and  at  the  hour  set  for  trial, 
as  above  stated,  comes  the  defendant,  and  the  plainti£&,  being 
three  times  called,  come  not,  but  make  defitult.  It  is  therefore 
considered  that  they  be  nonnsuited,  that  this  cause  be  dismissed 
without  prejudice,  and  that  the  defendant  recover  of  the  plain- 
tifis  his  costs  in  this  suit  expended.'' 

From  this  judgment,  the  plaintiffi  below  appealed  to  the 
circuit  court.  On  motion  of  the  defendant  below,  the  circuit 
court  dismissed  the  appeal,  ^'  for  the  reason  that  there  was  no 
judgment  rendered  by  the  justice  of  the  peace  from  which  said 
appeal  was  taken,  that  could  be  appealed  from.'' 

The  appellants  excepted,  and  appealed  to  this  court 

The  appellee  has  furnished  us  no  reason,  argument,  or 
authority  in  support  of  the  ruling  of  the  circuit  court,  and  we 
know  of  none.  The  judgment  of  the  justice  was  sufficiently 
formal,  and  was  a  final  judgment,  from  which  an  appeal  will 
lie.  Sec.  64,  2  G.  &  H.  593 ;  Brewer  v.  Murray,  7  Blackf. 
567 ;  Todhunter  v.  Marshall,  32  Ind.  96 ;  White  v.  Griffey,  32 
Ind.  97 ;  Sumham  v.  Turner,  14  Wis.  622 ;  Shraudenbeck  v. 
The  Phcenix  Fire  Ins.  Co.,  16  Wis.  632 ;  OoUins  v.  Waggoner, 
20  Wis.  48 ;  EmbaJl  v.  Riier,  26  111.  276 ;  Holman  v.  Sigour- 
ney,  11  Met  436;  Ball  v.  Burhe,  11  Cush.  80;  Dibble  v. 
The  BtaJtSy  ex  rd.  Black,  48  Ind.  470. 
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The  judgment  is  reversed,  with  instrnctions  to  overrule  the 
motion  to  dismiss  the  appeal^  and  for  further  proceedings, 
ration  lor  a  rehearing  orennled. 


Da. VIS  V.  Brinkeb. 


WixVEB.--J«n8(2ic<ion. — JwHoe  <^  the  JRsooe.— Where,  in  an  action  for  the 
leoorery  of  the  poBseBBion  of  penonal  propertj  before  a  justice  of  the 
peace,  there  has  been  a  trial  without  any  answer  filed  or  objection  made 
by  the  defendant,  upon  appeal  to  the  circuit  court  an  answer  allying  the 
JQStioe's  want  of  jurisdiction,  because  the  repleyin  bond  filed  before  him 
was  executed  on  Sunday,  is  bad  on  demurrer. 

From  the  Bartholomew  Circuit  Court. 

W.  W,  Herod  and  F.  Winter^  for  appellant. 

F.  T.  Hord,  for  appellee. 

Pbttit,  C.  J. — Replevin  before  a  justice  of  the  peace,  by 
the  appellee  against  the  appellant.  There  was  a  trial  without 
plea,  answer,  or  objection  to  the  papers  or  jurisdiction  of  the 
justice,  and  judgment  for  the  plaintiff.  Appeal  to  the  circuit 
court,  where  a  like  result  was  reached.  But  before  trial  in  the 
circuit  court,  the  defendant  iSled  a  plea  or  answer  in  abate- 
ment of  the  action,  alleging  that  the  replevin  bond  before  the 
jusdoe  was  executed  on  Sunday,  and,  therefore,  the  justice  had 
no  jurisdiction  of  the  case.  A  demurrer  to  this  answer  was 
sustained,  and  this  ruling  presents  the  only  question  in  the 
case. 

We  hold  that  there  was  no  error  in  the  action  of  the  court. 
The  objection  to  the  jurisdiction  of  the  justice  was  made  too 
late.  Eddy  v.  Beal,  34  Ind.  159 ;  Deardorff  v.  Ulmer,  34 
Ind.  353 ;  Smith  v.  Emerson^  16  Ind.  355 ;  Spencer  v.  Dicker^ 
«m,  15  Ind.  368 ;  The  Ind.  &  lU.  Cent.  B.  W.  Co.  v.  Scarce^ 
23  Ind.  223 ;  CoOina  v.  NiehoU,  7  Ind.  447. 
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We  are  fully  convinced  that  there  is  no  merit  in  this  appeal. 
The  judgment  is  affirmed^  at  the  costs  of  the  appellant. 


VAin)EEwooD  V.  The  State. 

JjsquaR  JjLW.—Aot  of  IS^S.—IndidmenL— To  make  an  indictment  good 
nnder  the  first  section  of  theliqnor  law  of  1873,  it  wasneoessaiy  to  allege 
that  the  liquor  was  sold  ''to  be  drunk"  in,  upon,  or  abont  the  building 
or  premises^  etc. ;  and  an  indictment  charging  the  sale  of  the  liquor,  and 
alleging  that  the  defendant  suffered  and  permitted  it  to  be  drunk  in,  etc, 
was  bad. 

From  the  Marion  Oiminal  Circuit  Court 

Adkinaon  &  Johndon,  for  appellant. 

C  A.  BuaUrhy  Attorney  General,  tor  the  State. 

WoBBEK,  J. — ^This  was  a  prosecution  of  the  appellant  for 
yending  intoxicating  liquor  without  a  permit.  Motion  to 
quash  the  indictment  overruled/ and  exception.    Conviction. 

The  only  point  made  by  the  appellant  relates  to  the  suffi- 
ciency of  the  indictment.  The  indictment  charges  the  sale  of 
the  liquor,  and  that  the  defendant  ^^  did  then  and  there  suffer 
and  permit  the  said  liquor  to  be  drunk  in  the  building  and 
upon  the  premises  where  the  same  was  sold  ;^^  but  it  does  not 
charge  that  it  was  sold  ^^  to  be  drunk  in,  upon,  or  about  the 
building  or  premises,''  etc.  This  objection  to  the  indictment 
is  insisted  upon,  and,  in  our  opinion,  it  is  fatal. 

The  language  of  the  statute,  on  which  the  indictment  is 
based,  is,  ^^  that  it  shall  be  unlawful  for  any  person  or  persons, 
by  himself  or  agent,  to  sell,  barter,  or  give  away  for  any  pur- 
pose of  gain,  to  any  person  whomsoever,  any  intoxicating 
liquors  to  be  drunk  in,  upon,  or  about  the  building  or  prem- 
ises where  the  liquor  is  sold,  bartered,  or  given  away,''  etc. 
Acts  1873,  p.  161,  sec.  1. 
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The  gist  of  the  offence  created  hj  the  statute  is  the  selling, 
bartering,  or  giving  away,  etc.,  of  intoxicating  liqnors  to  be 
drunk  in,  upon,  or  about  the  building  or  premises,  etc.,  with- 
out the  permit  provided  for. 

The  offence  is  complete,  if  the  liquor  is  sold,  etc.,  to  be  drunk 
in,  upon,  or  about  the  building  or  premises,  etc.,  whether  in 
point  of  fact  it  is  thus  drunk  or  not.  Eisenman  v.  Uie 
State,  49  Ind.  511.  So,  on  the  other  hand,  if  the  liquors  are 
not  sold  to  be  drunk  in,  upon,  or  about  the  building  or  prem- 
ises, etc.,  no  ofifence  is  committed,  though  the  vendor  suffer 
and  permit  them  to  be  there  drunk. 

The  &cts  charged  in  the  indictment  may  all  be  true,  and 
yet  no  offence  may  have  been  committed.  The  liquor  may 
have  been  sold  to  be  drunk  elsewhere ;  and,  if  so,  the  suffer- 
ing and  permitting  it  to  be  drunk  upon  the  premises  does 
not  constitute  a  crime. 

If  the  vendor  suffer  the  liquors  to  be  drunk  upon  the  prem- 
ises, this  may  be  strong  evidence  that  they  were  sold  to  be 
drunk  there.     G^Oonnor  v.  The  State,  45  Ind.  347. 

But  this  is  matter  of  evidence,  and  cannot  supply  the  place 
of  the  necessary  averment.  To  make  an  indictment  good, 
Wder  the  statute,  it  should  be  alleged  that  the  liquors  were 
sold  '^  to  be  drunk  ^'  in,  upon,  or  about  the  building  or  prem- 
ises, etc. 

In  the  cases  of  Lehritter  v.  The  State,  42  Ind.  383,  482, 
Landaner  v-  The  State,  42  Ind.  488,  Hulman  v.  ITie  State, 
42  Ind.  500,  and  Ginz  v.  The  State,  44  Ind.  218,  indictments 
similar  to  the  one  under  consideration,  in  respect  to  the  point  . 
here  involved,  were  held  good ;  but  the  objection  here  urged 
was  not  made  or  considered. 

^e  judgment  below  is  reversed,  and  the  cause  remanded,  with 
instructions  to  the  court  below  to  sustain  the  motion  to  quash 
the  indictment. 
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1^  ^  QuiQLEY  V.  The  City  of  Auboba. 

^"^  ^^^1  pBAcncB. — Appeal  to  Supreme  Court-- An  appeal  to  the  Supreme  Court  will 
not  lie  from  a  prosecution  bj  an  incorporated  city,  to  recoyer  a  penaltj 
for  the  yiolation  of  a  citj  ordinance,  where  the  penaltj  aaaesBed  does  not 
exceed  ten  dollars. 
GiTT. — StahUe  CoMbruecL — ^The  imprisonment  proyided  for  hj  section  20  of 
the  act  for  the  incorporation  of  cities  (3  Ind.  Stat.  69)  is  imposed  for  a 
failure  to  paj  a  jndg:ment  for  a  penalty  or  forfeiture,  and  as  a  means  of 
coercing  such  payment,  and  not  as  a  part  of  the  penalty  for  the  yiolatioa 
of  a  city  ordinance. 

From  the  Dearborn  Circuit  Court. . 

/.  Schwartz,  for  appellant. 

H.  D.  McMtUlen,  for  appellee. 

BusEiRK,  J. — ^Thifl  was  a  prosecution  in  the  name  of  the 
appellee  against  appellant^  for  the  violation  of  an  ordinance, 
in  committing  an  assault  and  battery  upon  Mary  Honan. 

The  cause  originated  before  the  mayor  of  said  city^  where 
the  appellant  was  found  guilty.  He  appealed  to  the  circuit 
court,  where  he  was  again  found  guilty,  and  judgment  was 
rendered  against  him  for  the  sum  of  one  dollar  and  costs  of 
prosecution. 

The  appellee  has  moved  to  dismiss  the  appeal,  for  the  reason 
that  the  amount  involved,  exclusive  of  costs,  is  only  one  dol- 
lar, and  that  consequently  this  court  has  no  jurisdiction  of 
the  cause. 

It  is  provided  by  section  550  of  the  code  (2  G.  &  H.  269), 
that  appeals  may  be  taken  from  the  courts  of  common  pleas 
and  circuit  courts  to  the  Supreme  Court,  by  either  party,  from 
all  final  judgments,  except  in  actions  originating  before  a  jus- 
tice of  the  peace  or  mayor  of  a  city,  where  the  amount  in  con- 
troversy, exclusive  of  interest  and  costs,  does  not  exceed  ten 
dollars. 

If  the  above  section  applies  to  the  present  case,  it  is  decisive 
that  this  court  has  no  jurisdiction  of  it. 

Bogart  v.  The  Gty  of  New  Albany ,1  Ind.  38,  was  a  pros^ 
ecution  before  the  recorder  for  retailing  spirituous  liquors  with- 
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out  a  license  from  the  city.  It  was  held  that  it  was  an  action 
of  debt  to  recover  a  penalty  for  violating  a  city  ordinance,  and 
as  the  judgment  in  the  circuit  court  was  only  ten  dollars,  no 
right  of  appeal  existed.  It  was  held  to  be  a  civil  suit,  and 
governed  by  the  above  quoted  section. 

The  ruling  in  the  above  case  was  adhered  to  in  Oheny  v. 
ShdbyviOe,  19  Ind.  84. 

Donovan  v.  The  Tovm  of  Huntingtoyi,  24  Ind.  321,  was  a 
prosecution  instituted  before  the  mayor  of  a  town  for  a  viola- 
tion of  a  town  ordinance ;  a  fine  of  five  dollars  was  assessed 
against  the  defendant,  and  on  appeal  to  the  circuit  court  a  like 
fine  was  again  assessed ;  and  on  appeal  to  this  court,  it  was 
held  that,  as  the  amount  in  controversy  was  less  than  ten  dol- 
lars, no  appeal  would  lie.  These  cases  are  decisive  of  the 
present  case.    We  have  no  jurisdiction. 

The  appeal  is  dismissed,  with  costs. 

On  Petitign  for  a  Beheabino. 

BusEXRK,  J. — ^We  are  asked  to  grant  a  rehearing  in  this 
case,  upon  the  ground  that  it  is  not  a  civil  but  a  criminal 
cause.  Section  19  of  the  city  charter,  3  Ind.  Stat.  69,  gives 
an  action  to  recover  a  penalty  for  the  violation  of  a  city  ordi- 
nance, and  provides  that  the  process  shall  be  a  warrant,  and 
that  the  person  named  therein  may  be  arrested  and  retained 
in  custody,  or  under  reasonable  recognizance,  until  the  next 
sitting  of  the  city  court. 

It  is  also  provided  by  section  20  of  said  act,  that  if  the  pen- 
alty or  forfeiture,  in  which  judgment  is  obtained,  is  not  paid  or 
replevied,  the  defendant  may  be  committed  for  any  period  not 
exceeding  thirty  days,  etc.  The  section  then  points  out  where 
such  person  shall  be  imprisoned,  and  how  he  shall  work  out 
the  judgment.  It  then  provides,  that  "  such  defendant  may, 
at  any  time,  replevy  and  pay  such  judgment  and  costs,  and  in 
case  he  has  performed  labor  under  such  judgment,  he  shall  be 
entitled  to  a  credit  for  the  same  to  the  amount  of  labor  per- 
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formed,  and  the  balance  may  be  paid  or  replevied  as  afore- 
said.^' 

It  is  quite  obvious  that  the  imprisonment  is  imposed  for  a 
fidlure  to  pay  or  replevy  the  judgment,  and  as  a  means  of 
coercing  the  payment  of  the  judgment,  and  not  as  a  part  of  the 
penalty  for  a  violation  of  a  city  ordinance.  If  the  imprison- 
ment was  imposed  as  a  part  of  the  punishment,  this  court 
would  have  jurisdiction,  because  the  personal  liberty  of  the 
party  would  be  involved,  which  would  confer  jurisdiction.  The 
appellant  was  required  by  the  judgment  of  the  court  below  to 
pay  one  dollar  and  the  costs  of  the  action.  When  this  is  done 
the  judgment  is  satisfied,  which  shows  that  there  is  nothing 
involved  in  this  appeal  but  the  sum  of  one  dollar,  exclusive 
of  the  costs.  The  case  of  VondenoeU  v.  The  Town  of  Cefnier- 
viUe,  15  Ind.  447,  is  not  in  pointi  There  the  appellant  was 
fined  ten  dollars  for  maintaining  a  nuisance,  and  a  judgment 
was  rendered  to  abate  the  nuisance.  The  jurisdiction  of  this 
court  was  sustained  upon  the  ground  that  the  judgment  was 
not  confined  to  the  amount  recovered,  but  embraced  the  judg- 
ment abating  the  nuisance. 

The  petition  is  overruled* 


ThAOHEB  V.  DEVOTi  BT  AL. 

Beal  Estate.— iS((x28  on  ExeeuHonfrcm  VnUed  States  Oowt—Void  Sbfe.— A 
sale  of  real  estate  located  in  Shelby  countj,  made  in  1841,  by  a  United 
States  marslial,  hy  ylrtae  of  an  execution  issued  on  a  judgment  obtained 
in  1838  in  the  United  States  Circuit  Court  for  the  District  of  Indiana, 
where  the  sale  was  made  at  the  State  House  door  in  the  citj  of  Indianap- 
olis, in  Marion  county,  no  notice  of  the  sale  having  been  giyen  except  in 
the  counties  of  Marion  and  Laporte,  though  there  were  weekly  newspapers 
of  general  circulation  published  in  Shelby  county,  was  void. 

Same. — Such  sale  could  not  be  made  in  Marion  county. 

SAXE.—Effedf^Sueh  SalcSnck  sale  did  not  divest  the  title  of  the  judg- 
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xient  defendant  to  the  real  estate,  but  the  title  was  in  him  unaffected  by 
the  statute  of  limitations,  when,  in  1852,  dower  was  abolished  by  the  l^i»- 
lature  and  an  estate  in  fee  simple  substituted  therefor. 
Same. — Right  6/  Widow. — Staiute  of  lAmilaUom, — ^Upon  the  death  of  such 
judgment  defendant,  in  1858,  his  widow  immediately  became  the  owner  of 
one-third  of  such  real  estate,  and  she  had  twenty  years  within  which  to 
i  her  right,  after  the  death  of  her  husband. 


From  the  Shelby  Circuit  Court. 
K.  M.  Hard  and  A.  Blair,  for  appellant. 
a  Wright,  G.  Jf.  Wright,  B.  F.  Love,  and  W.  Z.  Conner, 
fi>r  appellees. 

WoBBEK,  J. — Complaint  by  the  appellant  against  the 
appellees  for  the  partition  of  certain  real  estate  therein 
described^  situate  in  said  county  of  Shelby.  Demurrer  to  the 
complaint,  for  want  of  sufficient  facts^  sustained,  and  excep- 
tion.   Final  judgment  for  the  defendants. 

The  assignment  of  error  brings  in  review  the  correctness  of 
the  ruling  upon  the  demurrer.  , 

The  material  &cts  alleged  in  the  complaint  are,  that  the 
plaintifPis  the  widow  of  David  Thacher,  deceased;  that  she 
and  her  husband  were  married  in  1825,  and  that  she  contin- 
ued to  be  his  wife  until  the  time  of  his  death,  which  occurred 
December  10th,  1858  ;  that  in  September,  1837,  her  husband 
became  seized  in  fee  of  the  land  in  controversy ;  that  at  the 
May  term,  1838,  of  the  circuit  court  of  the  United  States  for 
the  district  of  Indiana,  two  several  judgments  were  rendered 
against  her  husband  and  another,  and  in  1841  two  several 
executions  were  issued  upon  the  judgments  and  placed  in  the 
hands  of  the  marshal  of  the  district;  that  by  virtue  of  these 
judgments  and  executions  the  land  in  controversy  was  levied 
upon,  and  in  May,  1841,  was  sold  by  the  marshal  at  the  State 
House  door,  in  the  city  of  Indianapolis,  in  the  county  of 
Marion,  in  this  State,  no  notice  or  publication  of  the  sale  hav- 
ing been  given  or  made,  except  in  the  counties  of  Marion  and 
Laporte,  though  there  were  then  two  weekly  newspapers  of  gen- 
eral circulation  published  in  said  county  of  Shelby ;  that  at  the 
eale  the  defendant  Sorden  bid  on  the  land  the  sum  of  one  hun- 
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dred  and  eleven  dollars^  the  same  being  then  worth  one  thou- 
sand^ and  the  land  was  knocked  off  and  sold  to  him  at  his 
said  bid ;  that  in  June  of  the  same  year^  the  marshal  executed 
a  deed  to  Sorden  for  the  land.  Neither  the  levy^  return,  nor 
deed  shows  in  what  county  or  state  the  land  is  situate.  The 
appellant  was  not  a  party  to  the  judgments.  Sorden,  in  1851, 
sold  and  transferred  the  land  to  Thomas  Devol,  and  in  Novem- 
ber, 1871,  Thomas  sold  and  transferred  the  same  to  Clark  B. 
Devol.  There  are  some  other  allegations  in  the  complaint, 
not  necessary  to  be  noticed.  Prayer,  that  one-third  of  the 
land  may  be  set  off  to  the  plaintiff. 

The  important  question  arising  in  the  cause  is,  whether  the 
sale  of  the  land  by  the  marshal  to  Sorden  was  void;  and  we 
are  of  opinion  that  it  was. 

We  pass  over  the  question  as  to  the  want  of  the  proper 
notice  of  the  sale,  and  the  alleged  uncertainty  in  the  descrip- 
tion of  the  land.  The  sale  of  land  lying  in  Shelby  county 
could  not  have  been  made  by  the  marshal  in  Marion  county. 
This  point  was  so  well  considered  in  the  case  of  Jenners  v. 
Doe^  9  Ind.  461,  that  we  deem  it  unnecessary  to  enter  upon  a 
further  examination  of  the  question.  That  case  involved  a 
marshaPs  sale  made  about  the  same  time  as  the  one  here.  The 
eourt  in  that  case  said :  ^'  There  was  no  law  of  Congress  pre- 
scribing the  duties  of  the  marshal  in  making  the  sale,  and 
hence  he  was  left  to  the  law  of  Indiana,  as  it  existed  when 
adopted  by  the  circuit  court  of  the  United  States,  under  the 
act  of  Congress.  Simpson  v.  Niles,  1  Ind.  196.  By  that  law, 
sales  of  real  estate  on  execution  were  to  be  advertised  and 
made  in  the  counties  respectively  where  the  real  estate  existed. 
They  could  take  place  in  no  other.  The  sheriff,  by  whom  they 
were  to  be  advertised  and  made,  was  simply  a  county  officer, 
and  could  not  act  out  of  his  county.  A  judgment  in  one 
county  had  to  be  enforced  against  the  lands  of  a  defendant 
in  another  county,  through  the  sheriff  of  such  other  county. 
And  executions  from  the  Supreme  Court  are  enforced  by  the 
county  sheriff.  Bat  were  there  no  law  controlling  the  mat- 
ter, except  the  discretion  of  the  marshal,  we  should  have  no 
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besitation  in  deciding  that  the  sale,  in  this  case;  oat^of  the 
coonty,  was  void;  upon  the  same  ground  that  we  would  decide 
a  sale  void  for  any  other  abuse  of  discretion,  or  power,  in  the 
sheriff  in  making  a  sale,  where  a  great  sacrifice  of  property 
was  produced.  Purchasers  of  property  at  sheriffe'  sales,  as  a 
general  rule,  are  to  be  found  in  the  vicinity  of  the  property. 
These  would  be  the  persons  who  would  know  its  value  and  be 
likely  to  want  to  possess  it.  But  how  could  it  be  expected 
that  persons  would  come  one  hundred  and  fifty  miles,  from 
Posey,  to  Marion  county,  to  attend  a  sheriff's  sale  ?  It  would 
be  equally  as  improbable  that  they  would  do  so,  as  it  would 
be  that  persons  in  Marlon  county  would  know  the  value  o^ 
or  desire  to  obtain,  property  in  Posey  county.  Such  sales 
would  be  but  modes  of  depriving  debtors  of  their  property, 
without  consideration.^' 

The  proposition  that  lands  levied  upon  must  be  sold  at  the 
door  of  the  court-house  of  the  county  in  which  they  are  situ- 
ate is  now  expressly  embodied  in  the  statute.  2  G.  &  H.  249, 
sec.  466.     See,  also.  Holmes  v.  Taylor,  48  Ind.  169. 

The  marshal's  sale  of  the  land  to  Sorden  being  void,  for  the 
reason  stated,  the  latter  acquired  no  title  thereto.  The  title 
still  remained  in  Thacher,  and  was  in  him  when,  in  1862,  the 
legislature  abolished  dower  and  substituted  a  fee  simple  in 
&vor  of  the  surviving  wife.  Act  regulating  descents,  etc.^  1 
G.  &  H.  291. 

We  have  held,  in  the  case  ofBowen  v.  Preston,  48  Ind.  367, 
that  in  case  the  husband  was  disseized  at  the  time  of  the  pas- 
sage of  this  act,  the  land  having  been  held  adversely  by  another 
for  the  period  of  twenty  years,  and  the  husband  dying  after 
the  passage  of  the  act,  the  surviving  wife  was  entitled  to  neither 
dower  nor  one-third  of  the  land  in  fee.  She  was  not  entitled 
to  dower,  because  the  act  abolished  dower,  while  her  right  was 
merely  inchoate,  and  not  consummate.  She  was  not  entitled 
to  one-third  in  fee,  because  the  husband,  at  the  time  of  the 
taking  effect  of  the  act,  had  no  title  upon  which  the  law  could 
operate,  he  having  lost  the  same  by  the  adverse  possession  of 
Vol.  L.— 3 
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another,  whose  possession  had  ripened  into  a  perfect  title.  See, 
also,  on  the  subject  of  adverse  possession,  the  case  of  Leffiaig- 
well  V.  Warren,  2  Black,  599,  605,  where  the  court  says: 
^^  The  lapse  of  the  time  limited  by  such  statutes''  (statutes  of 
limitation)  ''  not  only  bars  the  remedy,  but  it  extinguishes  the 
right,  and  vests  a  perfect  title  in  the  adverse  holder.'' 

It  does  not  appear  from  the  complaint  when  Sorden,  the 
purchaser  at  the  marshal's  sale,  entered  into  possession  of 
the  land,  the  only  allegation  on  that  subject  being  that  the 
defendants  have  received  the  sum  of  two  thousand  dollars  as 
rents  and  profits  from'  the  use  and  occupation  of  the  land. 
But  assuming  that  Sorden  took  possession  immediately  upon 
his  purchase  in  1841,  the  question  arises  whether  there  was 
any  statute  of  limitation  under  which  his  possession  and  that 
of  those  claiming  under  him  had  ripened  into  a  perfect  title 
at  the  time  of  the  taking  effect  of  the  act  on  the  subject  of 
descents  above  mentioned,  and  the  right  of  Thacher  to  the 
land  cut  off  by  the  lapse  of  the  time  limited  for  bringing  his  action 
to  recover  it.  Twenty  years  was  the  period  limited  for  bring- 
ing an  action  of  ejectment  generally.  Rev.  Stat.  1843,  p.  799, 
sec.  44.  This  period  had  not  expired  when  the  act  of  1852, 
on  the  subject  of  descents,  took  effect.  There  was,  however, 
the  following  provision  in  the  revised  statutes  of  1843,  p.  456, 
sec.  13 : 

''  No  action  for  the  recovery  of  any  real  estate,  sold  as  pre- 
scribed in  the  preceding  sections  of  this  article,  shall  be  brought 
by  the  debtor  or  his  heirs,  or  by  any  person  claiming  under 
him,  by  virtue  of  any  title,  right,  or  interest,  acquired  from  or 
through  the  debtor  after  the  rendition  of  the  judgment  or 
decree  under  which  such  sale  was  made,  unless  such  action 
shall  be  brought  within  ten  years  after  such  sale." 

Whatever  may  be  the  construction  which  should  be  placed 
upon  this  section  otherwise,  it  is  clear  that  it  can  have  no 
application  to  the  marshal's  sale  by  virtue  of  execution  issued 
from  the  federal  courts ;  for  it  is  expressly  limited  to  cases 
where  real  estate  has  been  sold  as  jNreecribed  in  that  article* 
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The  article  provides  only  for  sales  tinder  the  auiliority  of  the 
state  oourts. 

There  i^as,  then,  at  the  time  the  act  on  the  subject  of 
descents  took  effect,  no  statute  of  limitations  that  had,  at  that 
time,  cnt  off  the  right  of  Thacher  to  the  land,  or  had  vested 
in  Sorden^  or  those  claiming  under  him,  the  title  by  lapse  of 
time. 

Thacher  being  then  the  owner  of  the  land,  it  was  compe- 
tent for  the  legislature  to  provide  that  upon  his  death  his 
wife  should  be  entitled  to  one-third  of  it,  if  she  survived  him. 
See  Botpen  v.  Preston,  supra,  and  the  cases  there  cited. 

Upon  the  death  of  Thacher,  in  1858,  the  plaintiff 's  right  to 
one-third  of  the  land,  which  up  to  that  time  had  been  merely 
tnehcxUe,  became  consummate.  She  had  twenty  years  within 
which  to  assert  her  right  after  the  death  of  her  husband ;  for 
until  that  event  she  had  no  right  that  could  be  enforced.  The 
twenty  years  had  not  expired  when  the  suit  was  brought. 

We  are  of  opinion,  for  these  reasons,  that  the  court  below 
erred  in  sustaining  the  demurrer  to  the  complaint. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings,  in  accordance  with  this 
opinion. 

Opinion  filed  Noyember  term,  1874;  petition  for  %  rehearing  oremiled 
May  term,  1875. 


Petebsok  V.  McCuLiiOnoH. 

Pracrce. — Supreme  Cowt—Jn  the  abeeooe  of  a  hill  of  ezceptionB  contain- 
ing the  evidence,  the  oyermling  of  a  motion  for  a  new  trial  on  the  ground 
that  the  verdict  is  not  sostained  by  the  evidence^  that  it  is  contrary  to  the 
law  or  the  evidence,  or  that  evidence  was  excluded,  cannot  be  consid- 
ered. 

YxHiKKR  Aim  PuBCHASEB. — EoaemmL — ^In  a  soit  for  the  pnrohase  money 
el  leal  estate^  a  daim  for  a  deduction  on  the  giotind  of  the  leal  estale^i 
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being  snbjectto  a  right  in  the  Wabaah  and  Erie  Canal  Co.  to  flow  a  part 
of  the  land  with  water,  cannot  be  sastained,  if  it  is  shown  that  the  over- 
flow was  caused  bj  the  giving  or  wearing  away  of  certain  banks  that  once 
confined  the  water,  that  the  purchaser  knew  this  at  the  time  of  his  pur- 
chase, and  that  there  was  no  right  or  title  in  the  canal  company  to  overflow 
the  land  except  snch  as  resulted  from  its  neglect  to  repair  the  banks,  and 
that  the  company  never  claimed  any  title. 

Pbxsgbiftiok. — ^To  acquire  a  right  by  prescription,  there  must  be  an  actual 
enjoyment,  and  only  that  which  is  posaessed  can  be  so  acquired.  In  prov- 
ing a  prescription,  the  use  of  the  right  is  the  only  evidence  of  the  extent 
to  which  it  has  been  acquired. 

Same. — ^The  use  and  enjoyment  of  what  is  claimed  by  prescription  must 
have  been  adverse,  under  a  claim  of  right,  exclusive,  continuous,  unin- 
terrupted, and  with  the  knowledge  and  aoquieacence  of  the  owner  of  the 
estate  in,  over,  or  out  of  which  the  easement  prescribed  for  is  claimed, 
and  while  such  owner  was  able,  in  law,  to  assert  and  enforce  his  rights, 
and  to  resist  such  adverse  claim  if  not  well  founded ;  and  it  must  more- 
over be  of  something  which  one  party  could  have  granted  to  the  other. 


From  the  Cass  Circuit  Court. 

D.  P.  Baldwin  and  7.  8.  BoUins,  for  appellant. 

If.  Winfidd,  for  appellee. 

Downey,  J. — ^The  appellant  sued  the  appellee,  to  foreclose 
a  mortgage,  executed  by  him  to  her,  on  certain  real  estate,  to 
secure  the  payment  of  certain  promissory  notes,  the  mortgage 
and  notes  being  dated  August  27th,  1868.  The  defendant 
answered,  setting  up  that  the  notes  were  given  for  the  pur- 
chase-money of  the  real  estate ;  that  the  real  estate  was  con- 
veyed by  a  warranty  deed,  and  that  the  land  was  encumbered 
by  a  right  in  the  Wabash  and  Erie  Canal  Company  to  over- 
flow forty  acres  of  the  land,  and  claiming  a  deduction  from 
the  amount  of  the  notes  for  that  reason. 

The  plaintiff  replied  by  a  general  denial,  and  also  alleged, 
in  a  second  paragraph,  that  the  incumbrance  was  known  to  the 
defendant,  and  that  he  obtained  a  diminution  of  the  price  on 
account  of  its  existence. 

The  trial  was  by  a  jury,  and  there  was  a  general  verdict  for 
the  plaintiff,  and  also  answers  to  interrogatories  propounded 
to  the  jury  by  each  party.  The  general  verdict  was  for  the 
amount  of  the  notes,  minus  the  amount  of  damage  sustained 
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by  the  defendant  on  account  of  the  inonmbrance.  The  special 
findings  were  as  follows : 

For  the  plaintiff: 

^'  1.  When  the  canal  was  bnilt,  was  not  overflowage  of  the 
land  in  suit  prevented  by  a  berme  bank  ?  and  did  not  said  canal 
company,  from  time  to  time,  repair  the  same? 

"Ans.  No. 

'^  2.  Bo  you  find  that  there  was  any  other  title  to  overflow 
the  land  in  controversy  ever  acquired  by  the  canal  than  such 
as  might  result  from  failing  to  repair  said  berme  bank,  and 
the  gradual  wasting  away  of  the  same  by  the  waters? 

''Ans.  No. 

''  3.  Was  not  a  portion  of  said  bank  remaining  within  less 
than  ten  years  before  August  27th,  1868  ? 

"Ans.  Yes. 

''  4.  Did  not  the  canal  repair  said  berme  bank  within  twenty 
years  prior  to  August  27th,  1868  ? 

"Ans.  No. 

''  6.  Had  Peterson  any  knowledge  of  said  overflowage  prior 
to  August  27th,  1868? 

''Ans.  Yes. 

'^  6.  Do  you  find  that  the  canal,  prior  to  August  27th,  1868, 
ever  claimed  any  title  or  right  to  overflow  said  land? 

^'Ans.  No  evidence. 

''  7.  What  amount  do  you  find  upon  the  note  due  August 
27th,  1871? 

'^Ans.  Four  hundred  and  fi)rty-one  dollars  and  eighty-seven 
and  a  half  cents. 

''  8.  What  amount  do  you  find  due  upon  the  note  due  August 
27th,  1872? 

"  Ans.  Four  hundred  and  forly-one  dollars  and  eighty-seven 
and  a  half  cents.'' 

For  defendant : 

^'  1.  Did  the  plaintiff  convey  the  lands  in  question  to  the 
defendant  by  a  warranty  deed  ? 

"Ans.  Yes. 

**  %  Had  the  canal  company,  at  the  time  of  the  sale  of  the 
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landa^  acquired  the  right  by  limitation  to  overflow  a  portion 
of  said  lands? 

"Ans.  Yes. 

'^  3.  Was  there  at  the  time  of  the  sale  a  parol  agreement 
between  the  defendant^  McColloagh,  and  D.  P.  Baldwin,  the 
agent  of  the  plaintiff,  that  the  right  of  the  canal  company  to 
overflow  said  lands  should  be  excepted  from  the  terms  of  the 
warranty? 

"Ans.  No. 

''  4.  Did  the  plaintiff  or  D.  P.  Baldwin,  her  agent,  infi>rm 
the  defendant,  at  the  time  of  the  sale  or  at  any  time  before 
the  sale,  that  the  canal  company  had  the  right  to  overflow  said 
lands? 

''Ans.  No. 

'^  5.  -How  much  of  the  land  is  overflowed  and  destroyed  by 
the  canal  company  ? 

"Ans.  Twenty  acred.  • 

**  6.  How  much  would  the  land  overflowed  be  worth  per 
acre,  if  not  overflowed,  in  August,  1868  ? 

^^Ans.  Forty  dollars  per  acre. 

''  7.  How  much  was  that  portion  of  said  land  overflewed 
worth  in  August,  1868? 

"Ans.  Not  anything. 

"  8.  Does  the  exercise  of  the  right  of  the  canal  company  to 
overflow  said  land  render  that  portion  not  overflowed 
unhealthy  ? 

^' Ans.  Tee,  it  does. 

"  9.  How  much  is  due  the  plaintiff  on  her  two  notes  and 
mortgage? 

'^  Ans.  Eight  hundred  and  eighty-three  dollars  and  sevMity- 
five  cents. 

**  10.  How  much  has  the  defendant  been  damaged  in  ooose- 
quence  of  the  existence  of  said  incumbrance? 

''Ans.  Five  hundred  and  seventy-three  dollars  and 'thirty- 
three  and  a  third  cents. 

^'  11.  Do  you  find  for  the  plaintiff  or  the  defendant? 
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'^Ans.  For  plaintiff ;  three  hundred  and  ten  dollars  and 
forty-two  cents." 

'The  plaintiff  moved  the  oonrt  for  a  new  trial^  and  her  motion 
was  overruled.  She  also  moved  for  judgment  for  the  full 
amount  of  the  notes,  ''  because  the  answers  to  the  interroga- 
tories herein  do  not  show  any  valid  easement  ever  acquired  by 
the  Wabash  and  Erie  canal  upon  the  land  sold  by  her  to  the 
defendant,  for  which  the  notes  and  mortgage  were  given.'^ 
This  motion  was  overruled,  and  thereupon  the  court,  on  motion 
of  the  defendant,  rendered  judgment  for  the  plaintiff  for  the 
amount  of  the  general  verdict. 

The  appellant  has  assigned  as  errors : 

1.  Overruling  her  demurrer  to  the  first  paragraph  of  the 
answer  of  the  defendant. 

2.  Overruling  her  demurrer  to  the  second  paragraph  of  the 
answer. 

3.  Overruling  her  motion  for  a  new  trial. 

4.  Overruling  her  motion  for  judgment  in  her  &vor,  for  the 
fell  amount  of  her  claim,  notwithstanding  the  verdict. 

The  appellee  also  has  attempted  to  assign  an  error,  but  it  is 
only  a  reason  for  a  new  trial,  which  should  first  have  been 
urged  in  the  circuit  court,  and  then  presented  to  us  by  assign- 
ing as  error  the  overruling  of  the  motion  for  a  new  trial. 

The  first  and  second  errors  assigned  by  the  appellant  are 
not  urged,  the  ground  of  them  having  been  removed  by  a 
certiorari  and  the  return  thereto,  amending  the  record. 

The  third  reason  for  a  new  trial  cannot  avail  the  appellant, 
for  the  reason  that  she  has  no  bill  of  exceptions  in  the  record. 
Her  grounds  for  a  new  trial  were : 

1.  The  verdict  was  not  sustained  by  sufficient  evidence. 

2.  It  was  contrary  to  law. 

3.  It  was  contrary  to  the  evidenoe. 

4.  Excluding  certain  documentary  evidenoe  set  out  in  the 
motion. 

5.  The  jury  disregarded  the  instructions  of  the  court  touch- 
ii^  what  was  necessary  to  constitute  an  easement. 
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None  of  these  reasons  or  grounds  for  a  new  trial  can  be 
reconsidered  by  us^  in  the  absence  of  a  bill  of  exceptions. 

The  last  error  alleged  is  the  refusal  of  the  court  to  render 
judgment  for  the  plaintiff^  on  the  answers  of  the  jury  to  the 
interrogatories,  for  the  amount  due  on  the  notes,  notwithstand- 
ing the  general  verdict. 

It  may  be  understood  from  the  special  findings  of  the  jury, 
that  the  canal,  at  the  point  in  question,  was  once  confined 
within  prescribed  limits  by  the  berme  banks  mentioned ;  that 
by  the  giving  or  wearing  away  of  these  banks,  the  water  had 
overflowed  part  of  the  land  covered  by  the  deed ;  that  the 
appellee  knew  this  at  the  time  of  his  purchase ;  that  there  was 
no  other  title  or  right  in  the  canal  company  to  flow  the  lands, 
except  such  as  resulted  from  its  failure  to  repair  the  berme 
bank,  as  it  was  gradually  washed  away  by  the  water ;  that  a 
portion  of  the  bank  remained  as  it  was  constructed  till  within 
less  than  ten  years  before  the  deed  and  mortgage  were  made ; 
and  that  there  was  no  evidence  to  show  that  the  canal  com- 
pany ever  claimed  any  title  or  right  to  overflow  the  lands 
prior  to  the  sale  and  conveyance  of  the  land. 

This  shows,  we  think,  that  there  was,  in  the  canal  company, 
no  right  or  title  to  overflow  the  land. 

According  to  the  answer  to  the  second  interrogatory  pro- 
pounded by  the  plaintiff,  the  canal  company  had  no  other  title 
to  overflow  the  lands  than  such  as  resulted  from  fiiiling  to 
repair  the  berme  bank,  and  the  gradual  washing  away  of  the 
same  by  the  water.  This  excludes  the  idea  of  any  adverse  use 
of  the  water.  We  must  understand  that  by  the  wasting  away 
of  the  bank  the  water  overflowed  the  lands,  and  that  this  was 
the  extent  of  the  matter. 

There  is  no  finding  that  any  right  was  asserted  by  the  com- 
pany at  any  time  before  the  deed  was  made,  or  that  any  use 
of  the  water  was  ever  made  by  the  company  for  purposes  of 
navigation,  or  for  any  other  purpose.  When  the  jury  answer, 
as  they  do,  to  the  second  interrogatory  of  the  defendant,  that 
at  the  time  of  the  sale  of  the  land,  the  company  had  acquired 
the  right  by  limitation  to  overflow  a  portion  of  the  land,  we 
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cannot  understand,  in  opposition  to  what  they  had  previously 
found,  that  the  company  had,  by  an  adverse  and  continuous  use 
and  claim  for  twenty  years,  acquired  a  right  to  the  easement. 
Such  a  construction  of  that  answer  would  be  in  contradiction 
of  the  clear  and  positive  findings  in  answer  to  the  interroga- 
tories of  the  plaintiff,  to  which  we  have  already  referred. 

To  acquire  a  right  by  prescription,  there  must  be  an  actual 
enjoyment.  Prescription  acquires  for  the  party  precisely  what 
he  has  possessed,  and  nothing  more,  and  in  proving  a  pre- 
scription the  user  of  the  right  is  the  only  evidence  of  the  extent 
to  which  it  has  been  acquired.  The  use  and  enjoyment  of 
what  is  claimed  must  have  been  adverse,  under  a  claim  of 
right,  exclusive,  continuous,  uninterrupted,  and  with  the 
knowledge  and  acquiescence  of  the  owner  of  the  estate,  in, 
over,  or  out  of  which  the  easement  prescribed  for  is  claimed, 
and  while  such  owner  washable,  in  law,  to  assert  and  enforce 
his  rights,  and  to  resist  such  adverse  claim,  if  not  well  founded. 
And  it  must  moreover  be  of  something  which  one  party  could 
have  granted  to  the  other.  Washb.  Easem.  131 ;  MUcheU 
V.  Parks,  26  Ind.  354. 

The  canal  company  is  not  a  party  to  this  suit.  It  is  assert- 
ing no  claim  to  any  right  to  overflow  the  lands,  so  far  as 
appears.  The  jury  expressly  find  that  there  was  no  evidence 
that  the  company  had,  up  to  the  time  of  the  sale  and  convey- 
ance of  the  land,  set  up  any  claim  to  any  title  or  right  to  over- 
flow the  land. 

In  our  opinion,  the  court  should  have  sustained  the  motion 
of  the  plaintiff  for  judgment  in  her  fevor  for  the  fiiU  amount 
found  to  be  due  her  on  her  notes  and  mortgage,  without  any 
deduction  on  account  of  the  alleged  incumbrance. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  render  judgment  for  the  full  amount  found 
to  be  due  to  the  plaintiff  on  her  notes  and  mortgage,  without 
any  deduction  on  account  of  the  alleged  incumbrance. 

Opinion  filed  Kovember  teim,  1874 ;  petition  for  a  rehearing  oyermled 
May  tenn,  1875. 
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BULBOAD. — DutyofPenon  Orosging  Tradi — iiufinietion.— In  an  action  against 
a  railroad  company  for  an  in  jary  caneing  the  death  of  a  person  while  passing 
over  the  track  of  the  defendant  at  a  highway  crossing,  it  was  error  to 
instruct  the  jury  that  it  was  the  daty  of  the  deceased  "  to  make  such  use 
of  his  eyes  and  ears,  and  all  his  faculties,  as  would  enable  him  to  avoid 
danger,  provided  the  managers  of  the  railroad  train  were  doing  their  duty ; 
if  he  did  that  he  was  free  from  blame."  (Worden,  J.,  and  Dowvbt,  J., 
dissented.) 

Same. — It  is  the  duty  of  a  person  about  to  cross  a  railroad  track  to  use  his  fac- 
ulties to  his  utmost  ability,  in  proportion  to  the  danger  impending,whether 
the  managers  of  the  railroad  train  are  doing  their  duty  or  otherwise. 

IirBiBiTcnoN. — Error. — An  erroneous  instruction  cannot  be  corrected  by 
another  instruction  which  may  state  the  law  accurately,  unless  tlie  eno- 
neous  instruction  be  thereby  plainly  withdrawn. 

From  the  Huntington  Common  Fleas. 

W.  Z.  Stwirty  for  appellant. 

W.  (r.  Oolerich  and  JET.  Oolerick,  for  appellee. 

BiDDLE,  J. — ^This  case  was  brought  by  Jacob  Bhookman 
against  the  Toledo^  Wabash^  and  Western  Railway  Company, 
for  killing  (jeoi^  Shackman  and  his  two  horses,  and  break- 
ing his  wagon,  of  whose  estate  Jacob  Shackman  is  the  admin- 
istrator. 

After  the  proper  introduction,  the  complaint  charges : "  That 
the  defendant,  at  the  time  hereinafter  mentioned,  was  the 
owner  and  proprietor  of  a  certain  railroad,  known  as  ^  The 
Toledo  and  Wabash  Railway  Company,'  together  with  the 
track,  cars,  locomotives,  and  other  appurtenances  thereunto 
belonging.  And  also  says,  that  heretofore,  in  the  lifetime  of 
said  Geoi^  Shuckman,  deceased,  on  the  2l8t  day  of  June, 
1861,  at  said  county,  while  he  was  travelling  in  his  wagon 
drawn  by  his  two  horses,  along  and  over  a  public  highway 
leading  from  the  city  of  Fort  Wayne,  in  said  county,  to  Mad- 
ison township,  in  said  county,  where  he  then  resided,  which 
public  highway  crosses  the  track  of  said  railroad  on  or  near 
the  township  line,  at.  Fletcher's  farm,  in  the  vicinity  of  said 
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city,  and,  as  he  had  reached  said  croesmg^  the  defendant  care- 
lesely  and  negligently  caused  one  of  their  locomotives;  with  a 
train  of  cars  attached  thereto,  to  approach  said  crossing,  and 
then  and  there  to  pass  at  a  great  and  onnsual  rate  of  speed 
over  the  track  of  said  railroad,  and  without  proper  care,  and 
n^ligently  and  carelessly  omitted,  while  so  approaching  said 
croenng,  to  give  any  reasonable,  timely,  or  proper  signal,  by 
ringing  the  bell  or  sounding  the  steam  whistle,  at  a  reasona- 
ble and  proper  distance  from  said  crossing,  by  reason  whereof  he 
was  unaware  of  their  approach ;  and  that  by  reason  of  said 
negligence  and  carelessness  of  said  defendant,  and  without  any 
&filt  or  negligence  on  his  part,  the  said  locomotive  struck  his 
horses  and  wagon  on  said  crossing,  thereby  killing  said  horses 
and  demolishing  said  wagon,  and  instantly  killing  the  said 
George  Shuckman  f  also  showing  the  appointment  of  the 
appellee  as  administrator,  and  praying  judgment. 

The  answer  was,  1.  General  denial,  and  paragraphs  2,  3, 
and  4,  averring  the  culpable  negligence  of  the  deceased, 
charged  in  various  ways. 

Beplies ;  issues  formed ;  trial  by  jury ;  verdict  for  appel- 
lant, five  thousand  dollars ;  motion  for  a  new  trial  overruled ; 
exceptions ;  and  appeal  to  this  court. 

The  appellant  assigns  numerous  errors,  amongst  them,  that 
the  court  erred  in  giving  certain' instructions  to  the  jury,  more 
particularly  those  numbered  2,  3,  and  4. 

Instruction  number  4  was  expressed  in  the  following  wo^rds : 
''  In  considering  this  question,  you  will  notice  that  Mr.  Shuck- 
man had  a  right  to  presume  that  the  persons  in  charge  of  any 
train  that  might  be  approaching  would  do  their  duty  and  give 
notice  of  their  approach  to  the  crossing,  by  ringing  a  bell  or 
sounding  a  whistle,  long  enough  before  reaching  it  to  enable 
him  to  take  such  steps  as  might  be  necessary  for  his  safety. 
And  if  yon  find  that  he  exercised  such  a  degree  of  care  and 
caution  when  approaching  the  railroad  as  that  he  could  see  an 
approaching  train  at  every  point,  when  it  was  in  his  sight,  and 
hear  such  signals  as  it  was  the  duty  of  those  in  charge  of  the 
train  to  give,  in  time  to  avoid  danger,  and  that  he  neverthe- 
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less  remained  ignorant  of  impending  danger  uklil  it  was  too 
late  to  escape,  it  will  be  your  duty  to  find  that  he  was  not 
guilty  of  negligence.  It  was  his  duty  to  make  such  use  of  his 
eyes  and  ears,  and  all  his  Acuities,  as  would  enable  him  to 
avoid  danger,  provided  the  managers  of  the  railroad  train  were 
doing  their  duty ;  if  he  did  that  he  was  free  from  blame/' 

The  fifth  instruction  is  in  the  following  words :  "  The  dis- 
tinction I  have  above  alluded  to  may  be  further  illustrated  by 
a  comparison  of  the  duties  of  those  running  the  train  and 
those  driving  the  wagon.  Each  had  a  right  to  presume  that 
the  other  would  exercise  reasonable  care,  and  each  was  bound 
to  exercise  that  degree  of  caution  which  would  in  that  case 
protect  himself  and  others  from  danger.  Thus,  the  engineer 
and  fireman  were  bound  to  run  their  engine,  and  ring  their 
bell,  and  blow  their  whistle,  so  that  they  would  not  endanger 
the  lives  of  persons  on  the  highway  in  the  exercise  of  ordinary 
care.  And  in  like  manner,  the  driver  of  the  wagon  was  bound 
to  use  such  a  degree  of  caution  as  would  avoid  the  danger  of 
a  collision  with  a  train  running  at  proper  speed  and  announced 
by  proper  signals.^' 

The  last  part  of  instruction  number  4,  which  stands  as  an 
independent  sentence,  involves  two  meanings.  It  means,  either 
that  the  decedent's  duty  to  make  use  of  his  faculties,  to  avoid 
danger,  depended  upon  the  condition  that  the  managers  of  the 
railroad  were  doing  their  duty ;  or  it  means  that  his  duty  to 
make  such  use  of  his  fiiculties  beyond  the  point  of  danger 
to  which  he  would  be  exposed,  provided  the  managers  of  the 
train  were  doing  their  duty,  depended  upon  the  same  condi- 
tion. The  former  meaning  is  the  more  obvious,  but  neither 
of  these  views  is  correct.  It  was  not  only  the  duty  of  the 
deceased  so  to  use  his  faculties,  but  to  use  them  to  his  utmost 
ability  in  proportion  to  the  danger  impending,  whether  the 
managers  of  the  railroad  were  doing  their  duty  or  otherwise. 
If  we  were,  in  either  view,  to  give  effect  to  the  instruction  as 
law,  the  appellee  might  recover,  although  the  deceased  was 
guilty  of  negligence,  and  had  thus  directly  contributed  to  his 
own  disaster.    The  law  is  firmly  settled  otherwise.    See  The 
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Toledo  and  Waba^  R.  W.  Co.  v.  Goddard,  26  Ind.  186,  and  the 
cases  there  cited.  See,  also,  The  BeUefontaine  B.  W.  Co,  v. 
Hunter,  33  Ind.  336,  and  The  Jefferaonville,  Madison,  and 
Indianapolis  R,  R.  Cb.  v.  Bowen,  40  Ind.  646. 

If  the  deceased,  while  attempting  to  cross  the  railroad  track, 
was  guilty  of  negligence  contributing  to  the  injury,  there  can 
be  no  recovery  by  the  appellee,  even  though  the  appellant,  at 
the  same  time,  was  also  guilty  of  negligence  in  crossing  the 
public  highway.  The  negligence  of  the  appellant  will  not 
excuse  the  negligence  of  the  deceased. 

In  the  case  of  Ernst  v.  The  Hudson  River  R.  R.  Oo., 
39  N.  Y.  61,  the  court  says :  "  Negligence  in  the  railroad 
company  in  the  giving  of  signals  or  in  omitting  precautions 
of  any  kind,  will  not  excuse  his ''  (in  this  case  the  decedent's) 
^'omission  to  be  diligent  in  such  use  of  his  own  means  of  avoid- 
ing danger.  And  where,  by  such  use  of  his  senses,  the  traveller 
might  avoid  danger,  notwithstanding  the  neglect  to  give  sig- 
nals or  warnings  his  omission  is  concurring  negligence,  and 
should  be  so  peremptorily  declared  by  the  court*' 

In  the  case  of  Betsiegel  v.  The  New  York  Central  R. 
R.  Cb,,  40  N.  Y.  9,  the  court  approves  the  case  last  cited,  and 
says :  '^  The  plaintiff  was  crossing  the  track  on  foot ;  and  it 
would  seem  that  the  exercise  of  proper  care  on  his  part  to  pro- 
tect himself  would  have  enabled  him  to  keep  out  of  the  way 
of  the  engine.''  See,  also,  Pennsyhania  Railroad  Company  v. 
Beale,  73  Penn.  St.  504. 

But  it  may  be  said,  that  the  fifth  instruction  being,  in  itself, 
unobjectionable,  corrects  the  error  of  the  fourth,  to  which  it 
directly  refers.  We  think  otherwise.  The  fifth  instruction 
does  not  correct,  contradict,  or  in  any  manner  change  the 
fourth ;  it  only  professes  to  illustrate  it.  Besides,  if  the  fifth 
instruction  were  correct,  the  fourth  would  not  thereby  be  freed 
from  error.  Sumner  v.  The  State,  6  Blackf.  679;  Hilliard 
New  Trials,  265;  3  Graham  &Wat.  New  Trials,  774.  And  this 
court,  in  Exngen  v.  The  Stale,  45  Ind.  518,  expressly  holds, 
that ''  an  erroneous  instruction  cannot  be  corrected  by  another 
instmction  which  may  state  the^  law  aoturately,  unless  the 
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erroneous  instruction  be  thereby  plainly  -withdrawn  from  the 
jury/'    See,  also,  Bradley  v.  The  Stale,  31  Ind.  492. 

In  Clem  v.  The  8taU,  31  Ind.  480,  this  court  uses  the  fol- 
lowing language  :  "  It  is  true,  that  upon  this  subject  a  cor- 
rect instruction  was  given  at  the  request  of  the  defenciaiit.  But 
that  did  not  repair  the  error.  Contradictory  instructions  would, 
if  allowed,  make  the  trial  by  jury  a  most  mischievous  institu- 
tion." 

If  this  be  the  rule  in  criminal  cases,  where  the  jury,  by  the 
constitution,  have  a  right  to  determine  both  ihe  law  and  the 
&ctSy  much  stronger  are  the  reasons  that  it  should  be  the  rule 
in  civil  cases,  where  the  court  exclusively  is  the  judge  of  the 
law,  and  the  jury  only  of  the  &cts. 

There  are  other  errors  assigned^  but  as  we  are  compelled  to 
reverse  the  case  for  error  of  law,  and  as  it  must  be  remanded 
for  a  new  trial,  in  which  they  may  not  again  arise,  we  do  not 
decide  them. 

The  judgment  is  reversed,  with  costs ;  cause  remanded. 

BuSKiBK,  C.  J. — I  think  that  all  of  the  fourth  instruction, 
except  the  last  sentence  therein,  was  correct  as  matter  of  law 
and  explicit  in  manner.     The  last  sentence  is  in  these  words : 

''  It  was  his  duty  to  make  such  use  of  his  eyes  and  ears,  and 
all  his  faculties,  as  would  enable  him  to  avoid  danger,  provided 
the  managers  of  the  railroad  train  were  doing  their  duty ;  if 
he  did  that,  he  was  free  from  blame." 

The  first  branch  of  the  sentence  is  clear,  explicit,  and  cor- 
rect as  matter  of  law.  The  question  is  whether  the  proviso  so 
qualified  what  preceded  it  as  to  render  it  incorrect  as  matter 
of  law  and  obscure  as  to  its  meaning.  If  the  jury  had  the 
right  to  infer  £rom  the  language  used,  that  the  failure  of  the 
managers  of  said  railroad  train  to  do  their  duty  excused  the 
plaintiff  from  using  his  eyes  and  ears  and  all  of  his  faculties 
to  avoid  danger,  then  the  instruction  was  clearly  and  unques- 
tionably erroneous.  In  determining  whether  an  instruction 
is  calculated  to  mislead  the  jury  and  give  them  an  inoorreot 
view  of  the  law,  we  should  not  consider  how  it  would  be 
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nnderstood  by  a  member  of  the  legal  profession;  as  it  is  a  sufficient 
objection  to  it  that  it  might  convey  to  the  mind  of  an  unpro- 
fessional man  of  ordinary  capacity  an  incorrect  view  of  the 
law  applicable  to  the  cause.  Sumner  v.  The  State,  5  Blackf.  579 ; 
Hilliard  New  Trials,  266.    The  use  of  the  word  "  provided  " 
was  well  calculated  to  convey  to  the  minds  of  the  jurors  that 
the  plaintiff  was  required  to  use  his  eyes  and  his  ears  and  all 
of  his  Acuities  to  avoid  danger  only  on  the  condition  that  the 
managers  of  the  railroad  train  did  tibeir  duty.     To  extract  any 
other  meaning  from  the  language,  would  require  a  very  criti- 
cal analysis  and  a  transposition  of  words.      An  instruction 
which  requires  such  a  process  to  arrive  at  its  correct  meaning 
is  too  obscure  to  be  intelligible  to  unprofessional  men  of  ordi- 
nary capacity.    It  is  the  duty  of  a  judge  to  give  such  instruc- 
tions as  will  enable  the  jury  to  have  cl^r  and  intelligent  notions 
of  what  they  are  to  decide,  and  a  correct  view  of  the  law 
applicable  to  what  they  are  required  to  decide.     Graham  & 
Waterman  on  New  Trials,  p.  774,  vol.  3,  say : 
*  "  The  jury  must  not  be  misled  by  the  court  in  any  man- 
ner. Whether,  therefore,  they  are  induced  to  find  a  wrong  ver- 
dict, by  a  positive  direction,  or  by  being  left  to  draw  an  erro- 
neous conclusion  from  the  proof,  the  consequences  being  the 
same,  there  is  the  same  ground  for  a  new  trial.    The  charge 
must  be  not  only  correct,  but  so  explicit  as  not  to  be  misun- 
derstood.    If,  from  its  obscurity,  or  the  use  of  expressions 
that  are  misunderstood  by  the  jury,  it  be  misapprehended,  so 
that  erroneous  inferences  are  drawn  from  it,  a  new  trial  will 
be  granted.'^ 

Again  it  is  said  :  ''  Clearness,  as  well  as  accuracy,  in  the 
chai^,  is  of  the  first  importance.  If  the  instructions,  though 
they  may  not  be  positively  erroneous,  are  yet  given  in  so 
slovenly  and  bungling  a  manner,  as  rather  to  make  the  case 
obscure  than  to  throw  light  upon  it,  the  jury,  so  far  from  being 
aided,  are  retarded  and  hindered,  and  often  actually  misled  by 
the  court,  and  the  party  aggrieved  has  just  reason  to  com- 
plain.'' 
The  most  of  the  instructions  given  by  the  court  below 
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deserve  oommendation  for  their  accuracy  and  clearness;  but 
the  fourth  instruction,  from  some  cause,  is  made  to  express 
what  the  learned  judge  did  not  intend.  This  is  manifest  from 
the  other  instructions.  But  this  was.  not  so  understood  hy  the 
jury.  I  do  not  think  the  fifth  instruction  corrected  the  fourth 
or  removed  the  obscuriiy  or  ambiguity,  if  the  court  did  not 
intend  to  charge  as  we  have  construed  the  instruction  to  mean. 
For  this  error,  I  think  the  judgment  must  be  reversed. 

WoRDEN,  J. — As  I  cannot  concur  in  the  view  taken  by  the 
majority  of  the  court  in  this  case,  I  will  state  briefly  the 
ground  of  my  dissent.  The  fourth  and  fifth  charges  given  to 
the  jury  have  already  been  set  out  in  the  opinion  of  the  major- 
ity of  the  court,  and  need  not  be  here  repeated.  The  decision 
is  made  to  turn  upon  the  last  clause  of  the  fourth  instruction, 
which  is  as  follows : 

^'  It  was  his  duty  to  make  such  use  of  his  eyes  and  ears  and 
all  his  faculties,  as  would  enable  him  to  avoid  danger,  pro- 
vided the  managers  of  the  railroad  train  were  doing  theh* 
duty ;  if  he  did  that,  he  was  free  from  blame. '^ 

I  think  the  obvious  meaning  of  this  is,  that  it  was  his  duty 
to  make  such  use  of  his  eyes  and  ears  and  all  his  &culties  as 
would  enable  him,  provided  the  managers  of  the  railroad 
train  were  doing  their  duty,  to  avoid  the  danger ;  if  he  did 
that,  he  was  free  from  blame.  Thus  construing  the  charge,  it 
is  unobjectionable.  While  I  think  the  true  meaning  of  the 
charge,  as  shown  on  its  &ce  and  taken  by  itself,  is  as  above 
indicated,  this  construction  of  it  is  confirmed  and  illustrated 
by  the  fifth  charge. 

In  Kirland  v.  The  State,  43  Ind.  146,  154,  it  was  held  by 
this  court,  that  "  in  placing  a  construction  upon  the  instruction 
complained  of,  it  is  our  duty  to  look  at  all  the  instructions 
given  on  the  same  subject ;  and  if  the  instructions  taken 
together  present  the  law  correctly  and  are  not  calculated  to 
mislead  the  jury,  we  should  aflSrm  the  judgment." 

Downey,  J. — I  do  not  agree  to  the  opinion  of  the  majority 
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of  the  court  in  this  case,  but  concur  in  the  dissenting  opinion 

of  WORDEN,  J. 

On  Petition  for  a  Rehearing. 

BiDDLE,  J. — Wehave  had  the  petition  for  a  rehearing  in  this 
cause  under  long  and  careful  deliberation.  It  is  urged  upon  us 
that^  notwithstanding  the  erroneous  instruction  given,  the  judg- 
ment ought  to  be  affirmed.  Many  cases  are  cited  where  this 
oourt  has  affirmed  decisions  over  erroneous  instructions,  but 
in  every  case  the  whole  record,  considered  together,  showed 
(dainly  that  the  party  complaining  had  not  been  injured  thereby. 
That  is  the  intrinsic  difficulty  in  the  present  case.  We  cannot 
clearly  see  by  the  record  that  the  appellant  was  not  injured 
l^  the  erroneous  instruction  complained  of.  On  the  contrary, 
we  have  strong  reasons  to  believe,  and  much  ground  to  fear, 
ibat  the  aj^Uant  was  injured  thereby.  The  evidence  does 
not  clearly  establish  the  negligence  of  the  appellant,  and  there 
18  evidence  strongly  tending  to  show,  if  indeed  it  does  not 
clearly  prove,  contributory  negligence  on  the  part  of  deceased. 
In  such  a  case,  it  is  our  duty  to  reverse  the  judgment  below, 
and  give  the  parties  another  trial. 

The  petition  is  overruled,    Worden  and  Downey,  JJ., 
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DbVAB.-— Jfoaofite  Lodge, — TnaUes.— Where  certain  real  estate  is  devised  to 
a  lodge  of  Free  and  Accepted  Mafions,  for  the  purpose  of  building  a 
Ifasoiuo  lodge  on  a  portion  of  the  same,  and  where  persons  are  named  in 
die  will  as  trustees  to  carry  out  the  desires  of  the  testator,  and  they  are 
giTen  fall  power  to  sell  and  dispose  of  the  real  estate  except  the  portion 

Vol.  L.- 
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npon  which  the  boilding  is  to  be  erected,  the  trustees  so  named  will  be 
trustees  of  the  lot  upon  which  the  building  is  to  be  erected,  and  com- 
petent to  take  the  title  of.  the  lot  and  preserve  the  use  during  their  liyee ; 
and  the  court  will  supply  other  truRtees,  if  the  preservation  of  the  truBt 
should  require  it. 

8ame.^A  devise  in  1864  to  a  lodge  of  Free  and  Accepted  Masons,  oiganised 
under  the  act  in  the  revised  statutes  of  1838,  substantially  re-enacted  in 
the  statutes  of  1843  (pp.  394,  399),  which  lodge  kept  up  its  organization, 
but  did  not  elect  trustees  according  to  section  35  of  the  statutes  of  1843, 
where  competent  trustees  were  appointed  by  the  will  containing  the 
devise,  was  good  as  a  devise  to  a  charitable  use,  though  the  lodge  was  not 
a  corporation  dejvre. 

Same. — If  the  lodge  was  a  quasi  corporation,  or  a  corporation  defaotOf  or  an 
organization  of  persons  having  a  name  by  which  they  could  be  identified, 
it  was  sufficient. 

Same. — Such  devise  was  also  good  though  the  value  of  the  real  estate 
devised  to  be  used  for  the  purpose  of  building  a  lodge  was  more  than  the 
amount  of  personal  property  which  the  lodge  might  lawfully  hold  for  its 
own  use. 

SAXK—StaMe  of  1843  noi  B^petML—Thid  act  of  1843  (Statutes  1843,  p. 
387),  concerning  private  corporations,  is  among  the  exceptions  made  ia 
the  first  clause  of  section  1  of  the  repealing  act,  1  G.  A  H.  534,  and  is 
not  repe^ed  by  said  act. 

From  the  Daviess  Circuit  Court. 

F.  W.  Viehe,  N.  F.  Mcdott,  and  T.  B.  Oobb,  for  appellants. 

J.  Baker,  J.  W.  Burton,  and  J,  T.  Pieroe,  for  appellees. 

BiDDLE;  J. — This  was  an  action  by  the  appellants  against 
the  appellees,  to  recover  the  possession  of  real  estate,  a  partio- 
ular  description  of  which  is  given  in  the  complaint.  The  issue 
formed  by  the  general  denial  was  submitted  to  the  court  for 
trial,  upon  an  agreed  statement  of  fiu)ts,  and  resulted  in  a  find- 
ing and  judgment  for  the  appellees. 

The  appellants  have  assigned  for  error  the  overruling  of 
their  motion  for  a  new  trial. 

The  agreed  statement  of  facts  was  as  follows : 

^^  For  the  purposes  of  the  trial  of  the  above  cause,  it  is 
admitted  by  the  plaintiffii  and  defendants : 

"  1.  That  Joseph  W.  Cruse  died  on  the  20th  day  of  March, 
1864^  seized  in  fee  of  the  real  estate  in  the  plaintiffi'  com- 
plaint mentioned,  and  that  the  plaintiffs  are  his  heirs  at  law. 
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*'  2.  That  the  said  Joseph  W.  Cruse,  on  the  18th  day  of 
March,  1864,  made  his  last  will,  of  which  a  copy  is  hereunto 
annexed,  and  that  the  same  was  duly  admitted  to  probate  in 
the  court  of  common  pleas  of  Daviess  county,  Indiana,  on 
April  5th,  1864. 

'^  3.  That  said  testator  died  seized  in  fee  of  all  the  real  estate 
in  said  will  mentioned,. and  that  the  real  estate  mentioned  in 
the  complaint,  which  is  part  of  the  lands  in  said  will  described, 
contains  less  than  one  acre. 

''  4.  That  on  the  25th  day  of  May,  1843,  the  Grand  Lodge 
of  the  State  of  Indiana,  of  Free  and  Accepted  Masons,  granted 
a  charter  or  written  authoriiy,  a  copy  of  which  is  hereunto 
annexed,  authorizing  the  persons  therein  named,  and  others 
who  then  were  or  might  thereafter  become  members,  to  open 
and  hold  a  lodge  of  Free  and  Accepted  Ancient  Masons,  in 
the  town  of  Washington,  Indiana,  to  be  called  *  Charity  Lodge 
No.  30 ;'  that  the  persons  in  said  charter  named  and  others 
then  associated  with  them  did  thereupon  organize  said  lodge, 
and  those  thereafter  becoming  members  of  said  lodge  have 
ever  since  held  regular  and  stated  meetings  for  the  transac- 
tion of  business  pertaining  to  said  lodge,  and  have  annually 
elected  a  master,  wardens,  and  subordinate  officers  of  said 
lodge,  in  accordance  with  said  charter  and  the  rules  of  said 
lodge. 

'^  5.  That  said  testator  was,  at'  the  time  of  making  said 
will  and  until  his  death,  a  member  of  said  Charity  Lodge 
No.  30. 

''  6.  That  on  the  4th  day  of  February,  1871,  the  members 
then  composing  said  Charity  Lodge  No.  30  adopted  articles  of 
association,  a  copy  of  which  is  hereto  annexed,  and  that  said 
articles  were  recorded  in  the  office  of  the  recorder  of  Daviess 
counly,  Indiana,  on  February  5th,  1871 

'*  7.  That  on  the  22d  day  of  February,  1871,  the  members 
ef  said  Charity  Lodge  No.  30  elected  James  R.  dark,  Joseph 
£.  Thompson,  and  Hiram  Hogshead  trustees  of  said  lodge, 
and  that  a  certificate  of  said  election,  made  6ut  by  the  proper 
peroon,  a  copy  of  which  iA  hereto  annexed,  was  duly  recorded 
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in  the  office  of  the  recorder  of  said  county^  'within  ten  days 
from  the  date  aforesaid. 

'*  8.  That  no  election  of  trustees  of  said  lodge  was  ever  held, 
or  any  certificate  of  election  of  trostees  or  officers  of  said  lodge 
was  ever  filed  for  record,  or  recorded  in  said  recorder's  office, 
prior  to  February  22d,  1871. 

'^  9.  That  no  articles  of  association  of  said  lodge  or  of  the 
members  thereof  were  ever  filed  fi)r  record,  or  recorded  in 
said  recorder's  office,  before  the  4th  day  of  February,  1871. 

"  10.  That  after  the  probate  of  said  will,  Samuel  W.  Peck, 
William  Helphinstine,  William  Meredith,  Joseph  E.  Thomp- 
son, and  John  Q.  Berkshire,  trustees  named  in  said  will,  claim- 
ing to  act  under  the  provisions  of  said  will,  took  possesion 
and  control  of  the  real  and  personal  property  purporting  in 
said  will  to  be  devised  and  bequeathed  to  said  Charity  Lodge 
No.  30,  and  sold  the  portions  of  said  real  estate  directed  by 
said  will  to  be  sold,  and,  applying  the  proceeds  thereof  and  the 
proceeds  of  the  personal  property  aforesaid,  amounting  in  the 
aggregate  to  nine  thousand  one  hundred  and  thirty-eight  dol- 
lars and  thirty-two  cents,  together  with  five  thousand  four 
hundred  and  ninety-two  dollars  and  fifly  cents,  fiirnished  by 
said  Charity  Lodge  No.  30,  erected  and  completed,  prior  to 
February  4th,  1871,  the  building  mentioned  in  said  will,  in 
the  style  and  manner  therein  directed. 

^'11.  The  several  copies  of  written  instruments  hereto 
annexed  are  made  part  of  this  agreement  and  shall  be  read  in 
evidence  with  the  same  force  and  effect  as  the  originals. 

'^  12.  It  is  fiu*ther  agreed,  that  the  plaintifis,  since  the  death 
of  the  said  testator,  have  claimed  to  own  the  real  estate  in 
plaintiffii'  complaint  mentioned,  as  the  heirs  of  the  said  Joseph 
W.  Cruse,  and  that  said  trustees  in  said  will  mentioned  and 
the  members  of  said  lodge  had  notice  of  said  claim  before  and 
during  the  time  said  trustees  were  acting  as  such  trustees. 

'^  13.  It  is  further  agreed,  that  the  plainti£&,  after  the  pro- 
bate of  said  will,  accepted  the  bequests  to  them  in  said  will 
oontained,  and  still  retain  the  same. 
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''  14.  JThia  agreement  shall  be  confiiied  to  the  first  trial  of 
fiaid  cause.'' 

Dated,  "  November  4th,  1871." 

The  mil  of  the  said  testator  oontains  the  following  provi- 
dions  material  to  this  case : 

^^  Item  3d.  I  will  and  bequeath  to  my  beloved,  brother 
John  R.  Cruse  the  use  of  all  the  interest  which  I  have  in  and 
to  the  plat  of  ground  in  Washington  *  *  *  known  as 
the  Market  Space,  during  his  life,  free  of  rent.  At  his  death, 
the  same  shall  go  to  Charity  Lodge  No.  30,  of  Free  and 
Accepted  Masons,  in  Washington,  Daviess  counly,  to  be  used 
by  said  lodge,  together  with  property  hereinafter  named,  as  I 
shall  direct 

^'  Item  4th.  I  will  and  bequeath  to  'Charity  Lodge  No.  30' 
tiie  following  property,  to  wit : 

''  Part  of  old  donation  lot  number  one  hundred  and  fifty- 
eight  (168),  in  township  number  three,  north  of  range  eigbt 
(8)  west,  containing  two  hundred  acres. 

''Also,  part  of  old  donation  lot  number  one  hundred  and 
fi%-nine  (159),  in  the  same  township  and  range,  containing 
fifty  acres. 

"Also,  forty  fiset  offthe  west  side  of  lot  number  35    * 

*  *  and  twenty  feet  off  the  east  side  of  lot  number  34, 
in  Washington. 

''Also,  lot  number  14,  in  Washington. 

"AU  situate  in  Daviess  county,  Indiana. 

"  I  ftirther  will  and  direct  that  all  my  personal  estate,  of 
whatever  nature,  at  my  decease,  shall  go  to  said  Charity  Lodge 
No.  30,  except  the  iron  safe  and  gold  watch,  which  I  dispose 
of  as  follows :  The  iron  safe  to  go  to  my  brother,  John  R. 
Cruse,  during  his  life,  and  at  his  death  it  shall  be  the  property 
of  Charity  Lodge  No.  30,  of,"  etc. ;  "  and  the  gold  watch  which 
I  now  own  *  *  *  my  brother,  John  R.  Cruse,  is  to  have 
during  his  life,  and  at  his  death  I  desire  that  it  shall  pass  into 
the  hands  of  some  one  of  Seth  Roddick^s  &mily ;  and  except 
I  will  and  bequeath  to  my  beloved  father,  Philip  Cruse,  two 
notes  which  I  hold  against  Jones  &  Cruse,    ^    *    ^    and  tihe 
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famiture  at  his  residenoe^  which  belongs  to  me ;  aBd  to  my 
brother,  John  R.  Cruse,  I  give  and  bequeath    *    *    *    my 

*    *    *    gun  and  revolver  and  fishing  tackle. 

"  My  object  in  thus  bequeathing  my  property  and  worldly 
effects  to  the  Masonic  fraternity  is  for  the  purpose  of  building 
a  Masonic  Lodge  in  the  town  of  Washington,  Daviess  county, 
to  wit,  on  the  Bradford  lots,  fronting  Main  street,  in  Wash- 
ington, *  *  *  and  I  desire  that  when  said  lodge  shall  be 
built,  that  it  shall  front  Main  street  sixty  feet,  and  run  back 
the  depth  of  said  lots,  or  as  the  building  committee  may  direct, 
and  that  a  hall  of  ten  or  twelve  feet  be  run  through  the  cen- 
ter, leaving  a  business  room  on  each  side  of  said  hall,  and  that 
said  building  shall  be  made  of  brick,  and  shall  be  as  many 
stories  high  as  the  building  committee  hereinafter  named  may 
deem  proper. 

'^ And  I  further  desire  that  said  building  committee  or  trus- 
tees shall  use  their  discretion  as  to  what  time  they  shall  think 
proper  to  commence  said  building. 

^^And  I  further  desire  that  said  building  committee  shall 
sell  and  dispose  of  any  of  the  property,  either  personal  or  real, 
heretofore  bequeathed,  except  the  lot  hereinbefore  named  as  a 
building  lot  for  said  lodge,  and  that  is  not  on  any  account  to 
be  sold  or  conveyed  away  for  any  other  purpose  than  that 
hereinbefore  stated. 

'^And  for  the  purpose  of  carrying  out  my  desire  as  bef(»re 
stated,  I  do  hereby  appoint  my  friends.  Dr.  Samuel  W.  Peck, 
William  Helphinstine,  William  Meredith,  Joseph  E.  Thomp- 
son, and  John  S.  Berkshire,  trustees,  or  a  building  committee, 
for  said  purpose ;  and  in  case  any  of  the  above-named  com- 
mittee shall  refuse  to  act  as  such  trustee,  then  the  Lodge  shall 
have  power  to  appoint  some  other  person,  one  of  its  members, 
to  fill  such  vacancy. 

"  Item  5th. — ^I  appoint,"  etc.,  "executor,"  etc. 

It  is  contended  by  the  appellants,  that  there  were  no  suffi- 
cient trustees  appointed  by  the  will  to  take  the  ground  in  ques- 
tion and  protect  the  use ;  and  that "  Charity  Lodge  No.  30  "  waa 
not  a  corporation  or  association  of  persons  capable  oi  taking 
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and  holding  the  lands  in  controversy  as  devisees.    And  these 
are  the  main  questions  to  decide  in  this  case. 

In  the  case  of  Grimes^  Ex^ra  v.  Harmcm^  35  Ind.  198,  the 
following  principles  were  settled : 

1.  Neither  the  cypres  nor  the  prerogative  power,  as  pos- 
aeseed  by  the  courts  of  chancery  in  England,  belong  to  the 
courts  of  this  State. 

2.  The  Statute  of  Uses,  43  Elizabeth,  is  not  in  force  in  this 
Exate. 

3.  Independent  of  that  statute,  the  courts  in  this  State  have 
fiill  and  complete  jurisdiction  over  uses  and  trusts. 

4.  To  constitute  a  charitable  use,  there  must  be  a  donor,  a 
trustee  competent  to  take,  a  use  restricted  to  a  charitabie  pur- 
pose, and  a  definite  beneficiary. 

6.  When  trustees  capable  of  taking  the  estate  have  been 
appointed  originally,  the  court  will  supply  any  defect  which 
may  arise  from  the  death  or  disability  of  the  trustees,  or  their 
refusal  to  act,  by  appointing  other  trustees  in  their  place. 

6.  A  devise  or  a  grant  to  a  corporation  or  to  a  person  or 
pefsons,  either  by  name  or  so  described  that  they  can  be  read- 
ily ascertained,  for  a  definite  and  specific  use,  is  good  at  law. 

The  object  of  the  testator,  namely,  "  for  the  purpose  of 
fafoilding  a  Masonic  lodge  ^^  on  the  lots  in  controversy,  devised 
for  that  purpose,  is  clearly  expressed  in  his  will. 

He  says :  '^  And  for  the  purpose  of  carrying  out  my  devises 
aa  before  stated,  I  do  hereby  appoint  my  friends  Dr.  Samuel 
W.  Peck,  William  Helphinstine,  William  Meredith,  Joseph 
E.  Thompson,  and  John  S.  Berkshire,  trustees,  or  a  building 
committee,  for  said  purpose.'^ 

And,  in  another  clause,  he  states :  '^  And  I  further  desire 
that  said  building  committee  shall  sell  and  dispose  of  any  of 
the  property,  either  personal  or  real,  heretofore  bequeathed, 
except  the  lot  hereinbefore  named  as  a  building  lot  for  said 
lodge,  and  that  is  not  on  any  account  to  be  sold  or  conveyed 
away  for  any  other  purpose  than  that  hereinbefore  stated." 

We  do  not  concur  in  the  construction  of  the  will  contended 
for  by  the  appellants,  that  although  the  persons  named  were 
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tniBtees  to  sell  the  other  property  and  build  the  lodge^  j^ 
they  were  not  truBtees  of  the  lot  in  controversy.  We  think 
the  intention  of  the  testator  was  otherwise.  The  lot  muet 
have  been  within  the  trust  before  it  could  be  excepted  from 
the  power  to  sell  under  the  trust.  Besides,  to  make  them 
trustees  to  sell  the  other  property  and  build  the  lodge  on  the 
specific  lot  bequeathed  for  that  purpose,  by  a  fidr  constaruction, 
especially  under  the  liberal  rule  applieable  to  wills,  would 
make  them  trustees  for  the  lot  also.  Any  other  constructioa 
would  defeat  the  expressed  intention  of  the  testator. 

We  think  there  were  competent  trustees  appointed  by  tb^ 
will  to  take  the  title  of  the  lot  and  preserve  the  use  during 
their  lives;  and  this  being  the  case,  the  courts  will  su^y 
other  trustees,  if  the  preservation  of  the  trust  should  require 
it ;  "  for  equity  never  wants  a  trustee,  and  if  the  limitation  to 
the  trustee  is  void  on  any  ground,  the  court  will  appoint  ne^ 
trustees,  where  the  trust  itself  is  unexceptionable.''  O'H^i^ 
Wills,  394 ;  Orimeff  Eafrs  v.  HarTnon^  svpra  ;  BeaU  v.  Fox^  4 
Georgia,  404. 

'^  Charity  Lodge  No.  3C  was  organized  according  to  the 
act  of  February  10th,  1831,  which  act  was  continued  in  the 
revised  statutes  of  1838,  and  substantially  re-enacted  in  the 
statutes  of  1843,  pp.  394,  399,  which  were  in  force  when  the 
will  was  made,  and  at  the  time  the  testator  died. 

Section  35,  R.  S.  1843,  provides,  that  ^^  whenever  any  persons, 
congregation,  religious  society,  or  church,  shall  desire  to  pur- 
chase or  receive  by  grant,  devise,  or  donation,  any  town  lots  or 
lands  not  exceeding  in  quantity  one  hundred  and  sixty  acreQ, 
for  the  purpose  of  erecting  thereon  any  school-house,  meeting- 
house, or  church,  or  any  building  to  be  used  and  employed  for 
educational,  literary,  or  scientifical  purposes,  it  shall  be  lawful 
for  such  persons,  congregation,  society,  or  church,  to  elect  not 
less  than  three  nor  more  than  five  trustees,  who  shall  possess 
the  powers,  exercise  the  offices,  and  perform  the  duties  herein- 
after required.'^ 

By  section  55,  ^^  the  rights,  privileges,  benefits,  and  immu- 
nities, hereby  granted  and  extended  to  congregations  and  relig- 
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ions  fiocieties^  are  hereby  extended  to  the  Grand  Lodge  of 
Indiana,  and  to  the  eeveral  lodges  which  now  are  or  hereafter 
may  be  subordinate  to  snch  grand  lodge." 

Section  56  declares  that  the  grand  lodge  and  subordinatie 
lodges, ''  taking  to  themselves  such  name  and  number  as  have 
been  or  may  be  assigned  to  them  by  the  Grand  Lodge  of 
Indiana,  shall  be  able  and  capable  in  law  to  purchase,  have, 
hold,  receive,  enjoy,  and  retain  to  themselves  in  perpetuity,  or 
for  any  term  of  years,  any  lands,  tenements,  or  hereditaments, 
of  what  kind  or  nature  soever,  not  exceeding  in  real  estate 
one  acre  of  ground,  together  with  the  improvements  thereon.'' 

^^  Charity  Lodge  No.  30 ''  was  organized  under  this  statute, 
luid  kept  up  its  organization,  as  is  admitted  in  the  agreed  state- 
ment of  &cts.  But  the  appellants  claim  that,  because  it  does 
not  appear  that  trustees  were  ever  elected,  according  to  section 
35,  it  is  not  a  corporation,  within  the  meaning  of  the  act,  and 
therefore  not  capable  in  law  of  taking  the  land  by  devise. 

As  a  devise  in  trust  for  the  use  of  a  lodge  of  freemasons 
has  been  held,  without  a  statute,  to  be  a  devise  for  charitable 
uses,  and  as  the  statute  of  1843,  under  which  '^  Charity  Lodge 
No.  30  '^  was  organized,  places  lodges  on  the  same  footing  in 
this  respect  with  churches,  congregations,  schools,  etc.,  which 
have  always  been  held  to  be  objects  of  cliaritable  uses,  and  as 
competent  trustees  had  been  appointed  by  the  will  to  protect 
the  trust,  it  was  not  necessary  that  ^^  Charity  Lodge  No.  30 '' 
should  have  been  a  corporation  dejure,  clothed  in  the  fuU  pan- 
oply* of  law,  to  enable  it  to  become  a  beneficiary  under  the 
will.  If  it  was  a  quasi  corporation,  or  a  corporation  defado,  or 
an  organization  of  persons  having  a  name  by  which  they  could 
be  identified,  it  is  sufficient  for  that  purpose.  O'Hara  Constr.. 
Wills,  45-53;  Grimed  Eac^rs  v.  Harmon,  supra;  BartleU  v. 
Nye,  4  Met.  378 1  King  v.  WoodhvM,  3  Edw.  Ch..  79 ;  Wil- 
liams  V.  WUlioMS,  4  Seld.  525  ;  Wright  v.  Trustees  Methodist 
Church,  etc.,  1  Hoffm.  202 ;  Molntire  Poor  School  v.  Zanes- 
ville  Oamxd  Co.,  9  Ohio,  203 ;  BarOet  v.  King,  12  Mass.  555 1 
BeaU  V.  Fox,  4  Ga.  404;  King  v.  Parker,  9  Cush.  71. 

The  appellants  cite  the  Grimes  case,  supra,  in  support  of 
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their  argument.  That  case  and  this  are  alike  in  principle^  bnt 
unlike  in  the  certainty  of  the  objects  to  which  the  principle  was 
applied.  In  that  case,  the  trustees  were  "  the  orthodox  prot- 
estant  clei^men  of  Delphi,"  and  the  beneficiaries,  "  colored 
children,  both  male  and  female."  It  is  impossible  for  a  human 
tribunal  to  decide  who  are  "  orthodox  protestant  clergymen." 
And  the  testator  did  not  inform  us,  and  left  us  no  clue  to  his 
intention  as  to  what  '^  colored  children  "  he  meant  to  be  his 
beneficiaries — ^whether  the  "colored  children"  of  Delphi,  of  Oar- 
roll  county,  of  the  State  of  Indiana,  of  the  United  States,  or 
of  the  entire  colored  race.  The  devise  therefore  failed,  because 
the  court  could  neither  ascertain  the  trustees  nor  the  benefi- 
ciaries. In  this  case,  the  trustees  are  described  by  name,  and 
can  be  ascertained  with  certainty ;  and  the  beneficiary,  if  not 
a  corporation  dejure,  de  facto,  or  even  quasi,  is  an  organiza- 
tion of  persons  having  a  distinct  name.  There  can  be  no 
reasonable  doubt  of  their  identity. 

Whether  the  lodge  could  have  taken  the  lands  directly, 
without  the  appointment  of  trustees  in  the  will,  is  a  question 
not  before  us,  and  therefore  not  decided. 

The  appellants  also  insist  that  the  act  of  1843  was  repealed, 
both  expressly  and  by  implication,  prior  to  the  death  of  the 
testator. 

We  are  of  a  different  opinion.  It  seems  plain  to  us  that 
the  act  of  1843  is  among  the  exceptions  made  in  the  first  clause 
of  section  1  of  the  repealing  act,  and  is  embraced  in  the  words, 
"  Acts  of  incorporation,  and  acts  amending  the  same."  1  6. 
&H.  634.  The  title  of  the  chapter  in  the  revised  statutes  of 
1843,  p.  387,  is  "  Of  Private  Corporations,"  and  embraces  the 
corporations  of  towns,  churches,  schools,  masonic  lodges,  bury- 
ing grounds,  libraries,  and  agricultural  societies.  We  cannot 
hold  this  statute  as  repealed  by  the  act  of  June  18th,  1 852,  above 
cited.  It  is  not  therein  expressly  named,  and  a  repeal  by 
implication  is  not  favored  in  law,  especially  where  rights  have 
supervened.     ITie  Water  Works  Oo.  v.  BurkhaH,  41  Ind.  364. 

It  is  further  urged  by  the  appellants,  that  the  entire  will  is 
void,  because  it  devises  directly  to  "  Charity  Lodge  No.  30  " 
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a  lai^  amount  of  property,  real  and  personal,  over  and  above 
the  amount  of  land  which  the  lodge  may  lawfully  hold  for  its 
awn  use,  to  wit,  one  acre,  with  the  improvements  thereon,  and 
over  and  above  the  amount  of  personal  property  it  may  hold 
for  its  own  use,  by  section  46  of  the  act  of  1843,  to  wit,  five 
thousand  dollars.  It  must  be  remembered,  however,  that  the 
will  itself  declares  the  object  of  the  testator  in  making  the 
devise  to  be  "  for  the  purpo0e  of  building  a  Masonic  lodge  " 
on  the  reserved  lot,  less  than  an  acre,  and  appoints  the  trustees 
by  name  to  execute  the  trust,  with  power  to  sell  all  the  prop- 
erty, except  the  lot  on  which  the  lodge  is  to  be  built,  for  the 
expressed  purpose.  This  gives  sufficient  title  to  the  trustees 
to  execute  the  trust,  and  preserve  the  use. 

In  equity,  property  to  be  converted  into  money  is  already 
money ;  and,  while  section  46,  above  cited,  limits  the  lodge, 
in  personal  property  for  its  own  use,  to  five  thousand  doyia*8, 
jet  the  law  nowhere  limits  the  trustees  in  the  amount  of  prop- 
erty they  may  reduce  to  money  for  the  purpose  of  building 
the  lodge.     CVHara  Wills,  401-414,  and  authorities  mpra. 

The  judgment  is  affirmed. 

On  Petition  fob  a  Beheabino. 

BiDDLE,  J. — The  petition  for  a  rehearing  in  this  case  is  elab- 
orate and  forcible,  fiur  more  exhaustive  of  the  subject  than  the 
original  brief.  For  its  ability  we  commend  it,  but  suggest 
that  the  result  of  the  labor  bestowed  upon  it  ought  to  have 
been  brought  before  us  when  the  cause  was  submitted.  It  adds 
greatly  to  the  burdens  of  this  court  to  first  tax  its  industry  and 
experiment  upon  its  opinions,  and  then,  when  not  satisfactory, 
to  afterwards  present  the  case.  The  labor  necessary  to  be 
bestowed  on  this  petition  is  equal  to  that  at  first  required  in 
the  examination  of  the  record.  Thus  our  work  has  to  be  done 
twice.  Nevertheless,  we  have  given  the  petition  full  and  care- 
ful consideration,  and  have  deliberately  reconsidered  the  opin- 
ion pronounced.  After  all  our  lal^r,  we  are  still  satisfied 
with  the  jadgment  rendered,  and  overrule  the  petition. 
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The  INDIANAPOLIS;  Bloomington,  and  Webteeln  Raut 

WAY   Co.  V.  RiSLEY. 

Fi.^jkJ)iSQ,—Act¥m  on  Jftd^menL-^Aimoer  qfNU  2^60.— The  plea  of  ml  «Wl 
is  an  insufficient  answer  to  an  action  on  a  judgment. 

PRAcnCE.— jBemoro/  </  Oauae  to  United  States  ChuTL—PetUim.—U  the  peti- 
tion for  the  remoTal  of  a  cause  from  a  state  court  to  the  circuit  court  of 
the  United  States  is  sufficient,  it  b  tha  dutjr  of  the  state  court  to  prooeed 
no  further  in  the  cause,  hut  at  once  to  transfer  the  jurisdiction  to  the. 
United  States  court.  But  if  the  petition  is  insufficient,  the  state  oovrt 
may  properly  disregard  it,  and  refuse  to  remove  the  cause. 

Sake. — Such  petition  must  show  that  the  plaintiff  was  a  citicen  of  the  state 
in  which  the  suit  was  brought,  and  the  defendant  a  citiaen  of  another ^tale^ 
at  the  time  the  suit  was  commenced. 

From  the  Marion  Superior  Court. 

J.  a  Black,  J.  E.  McDonald,  J.  M.  BvOer,  E.  M.  McDw^ 
old,  ^.  B.  McDonald,  and  0.  C.  BuUer,  for  appellant. 

0.  Baker,  0.  B.  Hord,  and  A.  W.  Hendricks,  for  appellee. 

BiDDLE,  J. — Suit  by  the  appellee  against  the  appeUant, 
founded  on  a  judgment  rendered  in  the  Supreme  Court  of  the 
State  of  New  York.  The  record  of  the  judgmentds  made  an 
exhibit  in  the  complaint. 

The  appellant  answered  in  five  paragraphs.  The  second 
was  withdrawn.  Demurrers  were  filed  to  the  first,  third, 
fourth,  and  fifth  pan^raphs,  and  sustained,  and  exceptions 
taken.  The  appellant  elected  to  stand  hj  her  answers,  and 
the  court  rendered  judgment  in  fisivor  of  the  appellee  fbr  the 
amount  found  to  be  due.     Appeal  to  this'court. 

The  first  paragraph  of  the  answer  is  as  follows : 

''That  they  do  not  owe  the  said  sum  of  money  above 
demanded,  or  any  part  thereof,  in  manner  and  form  as  the 
plaintiff  hath  above  thereof  complained  against  them,  an<}  of 
this  the  defendants  put  themselves  upon  the  country,'^  etc. 

The  third  is  as  follows : 

''  That  being  the  sole  defendant  in  a  cause  in  which  said 
supposed  judgment  was  obtained,  and  being  a  corporation 
organized  und^  the  laws  of  the  3fcate  of  Indiana,  and  owning 
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ttid  operating  a  railroad  in  said  State  and  having  no  corporate 
existence  in  the  said  State  of  New  York^  and  being  in  no 
way  a  citizen  or  resident  of  said  last  named  state  in 
which  said  judgment  was  nnjnstly  and  wrongfally  obtained 
and  rendered,  and  the  said  plaintiff,  John  E.  Bisley,  having 
befi)re  that  time  commenced  a  suit  against  the  said  defendant 
in  the  said  State  of  New  York  in  the  Supreme  Court  tliereof 
for  the  county  of  New  York,  he,  the  said  John  E.  Bisley, 
tiien  and  there  being  a  citizen  of  the  said  State  of  New  York, 
and  the  amount  involved,  or  sum  demanded,  exceeding  the 
sum  of  five  hundred  dollars  exclusive  of  costs,  to  wit,  the  sum 
of  fifty  thousand  dollars,  the  defendant  did,  on  the  24th  day 
of  June,  1870,  and  before  the  trial  and  final  hearing  of  said 
cause,  make  and  file'  in  said  court  her  petition  and  affidavit 
fi>r  the  removal  of  said  cause  into  the  next  circuit  court  of 
the  United  States,  to  be  held  in  the  Southern  District  of  New 
York,  being  the  district  within  which  said  Supreme  Court  was 
then  and  there  held,  copies  of  which  petition  and  affidavit  are 
herewith  filed  and  made  a  part  bf  this  answer,  and  did  also 
Aen  and  there  ofier  and  tender  to  said  Supreme  Court  a  good 
and  sufficient  surety  for  her  entering  in  said  circuit  court  of 
the  United  States,  on  the  first  day  of  its  then  next  ensuing  ses- 
sion. Copies  of  the  process  against  her  and  of  all  plea^ngs, 
depositions,  testimony,  and  other  proceedings  against  her,  or 
affecting  or  concerning  her  then  pending  in  said  Supreme 
Court,  and  for  the  said  defendant  then  appearing  in  said 
circuit  court  of  the  United  States,  and  entering  special 
bail  in  said  cause,  if  special  bail  was  originally  required  of  her, 
and  a  copy  of  said  surety  bond  so  offered  and  tendered  are  here- 
with filed  and  made  a  part  of  this  answer  (of  all  of  which  the 
said  plaintiff  had  due  notice);  and  the  defendant  says  that  it 
then  and  there  became  the  duty  of  the  said  Supreme  Court  of 
the  State  of  New  York,  in  and  for  the  county  and  city  of  New 
York,  to  accept  said  surety  (to  which  ho  objection  was  or 
oonld  be  urged  by  the  said  plaintiff),  and  to  proceed  no  fur- 
ther in  said  cause  against  said  defendant;  and  the  jurisdiction 
of  said  Supreme  Court  over  said  cause  and  over  the  said  defend- 
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ant,  thereby  then  and  there  terminated  and  ended,  and  the 
said  cause  should  have  been  certified  to  the  said  circuit  court 
of  the  United  States  for  the  district  aforesaid ;  but  the  Supreme 
Court  then  and  there  denied  the  request  of  the  said  defendant^ 
and  refused  to  accept  the  said  surety,  although  the  same  was 
not  objected  to  on  account  of  any  want  of  the  sufficiency 
thereof,  and  then  and  there,  without  authority  of  law  and  over 
the  objections  of  said  defendant,  then  and  there  made,  and 
without  any  jurisdiction,  by  reason  of  the  premises,  over  this 
defendant  or  the  said  cause,  proceeded  with  said  cause,  and 
the  trial  and  hearing  thereof;  and  afterwards,  to  wit,  on  the 
4th  day  of  December,  1872,  rendered  the  said  supposed  and 
pretended  judgment  against  the  said  defendant  in  said  com- 
plaint mentioned;  all  of  which  proceedings  and  judgment  in 
said  Supreme  Court,  after  the  filing  of  the  affidavit  and  peti- 
tion aforesaid,  and  afiier  the  tender  of  the  surely  aforesaid,  the 
said  defendant  says  were  void  and  of  no  effect,  and  that  the 
judgment  of  the  said  Supreme  Court,  in  said  complaint  men- 
tioned, is  wholly  void;  wherefore  he  prays  judgment,''  etc. 

The  fourth  and  fifth  paragraphs  are  the  same  as  the  third, 
except  that  in  the  fourth  the  appellant  is  alleged  to  be  a  cor- 
poration organized  under  the  laws  of  the  State  of  Illinois,  and 
in  the  fifth  it  is  alleged  to  be  a  corporation  organized  under 
the  laws  of  the  States  of  Indiana  and  Illinois. 

There  is  no  difficulty  in  disposing  of  the  first  paragraph  of 
the  answer.  It  is  the  old  plea  of  nil  debit,  and  is  an  insuffi- 
cient answer.  Jfifis  v.  Duryee,  7  Cranch,  481 ;  Bcm^pUm  v. 
iPOormd,  3  Wheat.  234;  Daw*  v.  Lane,  2  Ind.  548;  Buohr- 
anan  v.  Port,  5  Ind.  264. 

The  third,  fourth,  and  fifth  paragraphs  of  the  answer  are  in 
legal  effect  the  same.  They  vary  in  alleging  the  residence  of 
the  appellant,  but  each  shows  her  to  be  a  non-resident  of  tiie 
State  of  New  York,  and  all  rely  upon  the  sufficiency  of  the 
petition  of  the  appellant  to  remove  the  cause  from  the  Supreme 
Court  of  the  State  of  New  York  to  the  circuit  court  of  the 
United  States.  We  are  of  opinicxi  that  if  the  petition  is  suf- 
ficient, it  was  the  duty  of  the  state  court  to  '^  proceed  no  fiuv 
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ther  in  the  cause/'  but  at  onoe  to  transfer  the  jurisdiction  to 
the  circuit  court  of  the  United  States.  So  are  all  the  decisions 
in  the  courts  of  the  United  States,  and  also  in  the  state  courts, 
with  the  exception  of  a  few  of  the  earlier  cases.  But  if  the 
petition  is  insufficient,  the  state  court  might  properly  disregard 
it,  and  refuse  to  remove  the  cause.  Gordon  v.  Longest,  16 
Peters,  97 ;  Kanouse  v.  Martin,  15  How.  198 ;  In»uranee 
Company  v.  Dunn,  19  Wal.  214;  Stevens  v.  The  Pho&nix 
In8.  Co.,  41  N.  Y.  149 ;  Holden  v.  The  Putnam  Fire  Ins.  Co., 
46  N.Y.I. 

The  question  under  consideration,  then^tums  upon  the  suf- 
ficiency or  insufficiency  of  the  petition,  filed  by  the  appellant, 
to  remove  the  cause  from  the  Supreme  Court  of  the  State  of 
New  York  to  the  circuit  court  of  the  United  States.  It  has 
been  held,  we  believe,  uniformly,  under  the  twelfth  section  of 
the  act  of  Congress  of  1789,  that  if  the  application  to  remove 
a  cause  from  a  state  to  a  United  States  court  be  made  by  peti- 
tion, it  must  show  that  the  plaintiff  was  a  citizen  of  the  state 
in  which  the  suit  is  brought,  and  the  defendant  a  citizen  of 
another  state,  at  the  time  the  suit  was  commenced.  Savinga 
Bank  v.  Benton,  2  Met  Ky.  240. 

In  The  People  v.  The  Superior  Oowrt  of  Okioago,  34  Hi. 
356,  the  court  says : 

''  The  petition  does  not  show  that  the  plaintifib  were  citizens 
of  the  State  of  Illinois  at  the  time  when  the  suit  was  com- 
menced, and  there  was  no  evidence  of  that  fiu^.  The  petition 
does  allege  that  the  plaintifib  were,  on  the  9th  day  of  Decem- 
ber, 1863,  at  the  time  it  was  sworn  to,  citizens  of  this  State, 
but  we  are  of  the  opinion  that  the  evidence  that  the  plaintifis 
had  the  requisite  citizenship  at  that  time  is  not  sufficient  evi- 
dence to  show  that  they  had  it  on  the  25th  of  August, 
1863,  when  the  suit  was  commenced.  As  there  was  no  evi- 
dence before  the  court  below  that  the  plainti&  were  citizens 
of  Illinois  at  the  time  when  the  suit  was  commenced,  its  refusal 
to  order  a  removal  of  the  cause  was  oorrecf 

In  Bolden  v.  The  PiOnam  Fire  Ins.  Co.,  46  N.  Y.  1,  the 
court  of  appeals  ases  the  foliowiog  language : 
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"  The  only  proof  of  the  citizenship  of  the  plaintiff^  made 
upon  the  application^  is  found  in  the  petition  of  the  defendant 
made  and  verified  April  6th^  1867^  which  recites^  that  the 
action  was  commenced  March  25th^  1867^  and  after  stating  the 
nature  of  the  action^  and  that  the  defendant  is  a  citizen  of 
Connecticut,  proceeds  as  follows :  '  That  Delos  L.  Holden,  the 
plaintiff  in  said  action,  is  a  citizen  of  the  State  of  New  York.' 
This  is  simply  an  averment,  that  when  the  petition  was  drawn 
tbe  plaintiff  was  a  citizen  of  this  State,  but  no  legal  presump- 
tion arises  from  this  &ct,  that  he  was  a  citizen  at  the  time  of 
the  commencement  of  the  action." 

We  do  not  perceive  any  difference,  in  this  respect,  between 
the  act  of  1789  and  the  act  of  1866,  with  the  amendatory  act 
of  1867,  which  governs  the  present  case.  The  late  act,  there- 
fore, should  have  no  different  construction  placed  upon  it,  on 
this  point,  from  that  which  has  so  long  been  settled  as  the  true 
construction  of  the  act  of  1789.  1 U.  S.  Stat,  at  Large,  79 ;  14 
U.  8.  Stat,  at  Large,  396, 558.  Indeed,  the  construction  that  the 
requisite  citizenship  should  refer  to  the  time  of  the  commence- 
ment of  the  suit  is  obvious.  Otherwise,  it  would  be  in  the  power 
of  either  party,  by  simply  changing  his  domiciliary  stattis,  to 
oust  the  jurisdiction  of  a  state  court  after  it  had  attached,  and 
confer  jurisdiction  on  a  court  of  the  United  States,  when  such 
jurisdiction  did  not  exist  at  the  time  of  the  commencement  of 
the  action.  It  has  often  been  decided  that  when  jurisdiction 
once  attaches  in  a  court  of  the  United  States,  in  an  action 
between  a  resident  citizen  and  a  citizen  of  another  state,  it 
cannot  be  ousted  by  a  change  of  residence  of  the  parties, 
though  their  position  after  the  change  may  be  such  as  would 
not  have  given  jurisdiction  at  the  time  the  suit  was  commenced ; 
so,  we  think,  when  an  action  has  been  commenced  in  a  state 
court,  no  state  of  facts  can  afterwards  be  prepared  to  oust  it  of 
its  jurisdiction,  and  remove  the  cause  to  a  court  of  the  United 
States*  There  is  a  necessity,  then,  in  both  instances,  in  refer- 
ring .the  9Uitu8  of  the  parties  to  the  time  when  the  action  is 
oommenoed.     Dimfi v.  CEorie,  8 Peters,  1 ;  darhtY. Mad&eW' 
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MolBnn  v.  3brra«ce,  9  Wheat.  537 ;  GVeew  v.  Oustcvrdy  23  How. 
484. 

In  the  case  we  are  considering,  the  action  was  commenced 
in  the  Supreme  Court  of  the  State  of  New  York,  on  the  Ist 
day  of  December,  1869.  The  application  of  the  appellant  to 
remove  the  cause  to  the  court  of  the  United  States  was  made 
by  petition  on  June  24th,  1870. 

The  words  of  the  petition,  touching  the  citizenship  of  the 
parties,  are  as  follows :  ^^  That  the  plainti^  in  this  action  is 
a  citizen  of  thisState^^  (New  York)  "and  a  resident  herein ;  that 
the  petitioner  is  a  corporation  created  by  the  laws  of  the  states 
of  Illinois  and  Indiana,  and  doing  business  therein;  and  said 
corporation  has  not  any  agent  in  this  State  on  whom  process 
may  be  served,  according  to  the  law  of  this  State." 

The  third,  fourth,  and  fifth  paragraphs  of  answer,  failing  to 
show  that  the  appellee  was  a  citizen  of  the  State  of  New  York 
at  the  time  of  the  commencement  of  the  action,  are  insuffi- 
cient. 

The  demurrers  were  properly  sustained. 

The  judgment  is  affirmed. 

Petition  for  a  rehearing  OTermled. 
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Pleadovo. — NegUgenoe. — In  on  action  against  a  railroad  oompan^r  for  n^-  ^^ 

ligently  injuring  the  plaintiff,  a  general  averment  of  negligence  is  suffi- 
cient, Trithont  stating  the  particular  acts  constituting  such  negligence. 

£vn>EKCE. — Ordinamce  of  City. — Ne^genee, — In  an  action  against  a  railroad 
company  for  an  injury  alleged  to  have  been  caused  by  negligence  in  run- 
ning a  train  of  cars  in  a  city,  an  ordinance  of  the  city  regulating  the  run- 
ninig  of  trains  in  the  city^  their  speed,  the  ringing  of  the  bell,  etc.,  and 
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the  violation  of  the  ordinanoe,  may  be  shown  in  eTidende  as  matter  to 
be  considered  in  deciding  the  question  of  n^ligenoe. 

Same. — ImmtUerial  Evidence, — A  judgment  will  not  be  reTezsed  on  account 
of  the  admission  of  immaterial  eyidenoe,  unless  it  appears  that  the  partj 
objecting  was  injured  in  his  rights  hj  the  admiasion. 

pBACncE. — ArgvmaU  qf  Counsel — It  is  peculi{p'l7  the  proyinoe  of  a  court 
before  which  a  trial  is  had  to  regulate  and  control  the  arguments  of  coun- 
sel ;  and  if  in  anj  case  the  Supreme  Court  would  reyene  a  judgment  for 
an  error  in  the  exercise  of  such  authoritj,  there  must  be  a  dear  case  of  abuse 
of  such  discretion. 

Nbglioence. — GowtrUnUory  NegUgenee, — ^In  an  action  to  recoTerfor  an  injury 
alleged  to  have  been  caused  bj  the  negligence  of  the  defendant,  it  is  not 
enough  that  there  should  hare  been  negligence  on  the  part  of  the  defend- 
ant, but  there  must  hare  been  the  absence  of  oontributorj  negligence  on 
the  part  of  the  plaintiff. 

Same.— Eimmn^  Train  qf  Can  t»  C%. — It  is  negligence  to  run  a  train  of 
cars  in  a  citj  with  twice  the  rapidity  allowed  bj  a  citj  ordinance,  and 
without  ringing  the  bell,  sounding  the  whistle,  or  giving  anj  signal  of 
approach. 

Same. — It  is  also  negligence  to  run  such  train,  when,  because  of  the  coldness 
of  the  weather,  all  the  employes  on  the  train  are  upon  the  engine,  and  the 
onlj  means  used  for  checking  or  stopping  the  train  are  such  as  can  be 
commanded  and  used  bj  the  engineer. 

Sake.— Duty  </  Fenon  Ahaiui  to  Croee  BaUroad  Track,— It  is  the  duty  of  a 
person  about  to  cross  a  railroad  track  to  look  in  each  direction  for  an 
approaching  train,  and  a  failure  to  so  look,  if  injury  results,  will  not  be 
excused  because  the  train  of  the  railroad  company  may  have  been  run- 
ning faster  than  allowed  by  a  city  ordinance,  and  without  the  giving  of 
the  appropriate  and  required  signals. 

From  the  Vanderburgh  Circuit  Court. 

A,  Iglehart  and  J.  E.  Igkhart,  for  appellant. 

C  Denbyj  D.  B.  Kumler,  and  V.  Biach,  for  appellee. 

Downey,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant.  The  complaint,  in  substance,  charges,  that  the 
defendant,  before  and  at  the  time  of  the  committing  of  the 
grievances  hereinafter  mentioned,  to  wit,  on  the  17th  day  of 
January,  1873,  was  the  owner  and  occupier  of  a  certain  rail- 
road leading  from  Evansville,  in  the  State  of  Indiana,  to  St 
Louis,  in  the  State  of  Missouri,  and  of  certain  cars  and  loco- 
motives running  thereon ;  that  the  said  railroad,  so  operated, 
etc.,  ran  upon  and  occupied  a  certain  track  belonging  to  and 
used  by  the  said  defendant,  said  track  being  on  Third  street 
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in  said  city  of  Evansville,  below  Pigeon  Creek.  And  the 
plaintiff  avers,  that  on  said  day  he  was  in  the  employ  of  one 
William  Friedrick,  and  engaged  in  hauling  coal  with  a  team 
of  horses  and  wagon,  then  belonging  to  said  Friedrick ;  that 
while  he  was  driving  said  team  along  Eleventh  avenue,  in 
said  city,  which  avenue  crosses  the  railroad  track  of  the 
defendant  at  right  angles,  the  plaintiff,  together  with 
said  horses  and  wagon,  without  the  &ult  or  negligence  of  the 
said  plaintiff,  were  run  into  by  a  certain  trtiin  of  cars  and 
locomotive  belonging  to  and  operated  by  the  said  defendant, 
her  agents,  servants,  and  employes,  by  reason  whereof  the 
plaintiff  was  violently  thrown  from  his  wagon,  his  right 
shoulder  dislocated,  and  otherwise  severely  injured ;  that  the 
defendant  so  carelessly,  negligently,  wantonly,  and  unlaw- 
fully ran  and  managed  said  train  of  cars  and  locomotive,  that 
the  same  ran  into,  over,  against,  and  upon  the  plaintiff,  and 
thereby  violently  threw  him  from  the  wagon  then  being  driven 
by  him,  dislocated  his  shoulder,  and  otherwise  hurt  and  injured 
said  plaintiff,  by  which  he  has  been  permanently  injured  and 
lamed  in  his  arm,  and  never  will  recover  from  said  injury,  to 
his  damage  five  thousand  dollars,  for  which  he  demands  judg- 
ment. 

The  defendant  answered  by  a  general  denial  of  each  and 
every  allegation  of  the  complaint. 

A  trial  by  jury  resulted  in  a  verdict  for  the  plaintiff,  assess- 
ing his  damages  at  twenty-five  hundred  dollars. 

A  motion  by  the  defendant  for  a  new  trial  was  overruled, 
and  final  judgment  was  rendered  for  the  amount  of  the  ver- 
dict. 

The  errors  assigned  bring  before  us  for  decision  the  ques- 
tions as  to  the  sufficiency  of  the  complaint  and  the  correctness 
or  incorrectness  of  the  ruling  of  the  court  in  refiising  to  grant 
a  new  trial. 

The  insufficiency  of  the  complaint  is  not  much  relied  upon 
in  the  brief  of  counsel.  It  was  presented  in  the  court  below 
by  a  motion  in  arrest  of  judgment.    The  question  is  made  and 
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disposed  of  in  ihe  brief  of  counsel  for  appellant,  in  tbe  follow- 
ing language : 

''  But,  finally,  the  judgment  should  have  been  arrested, 
because  of  the  uncertainty  of  the  allegations  in  the  complaint. 
It  is  impossible  to  tell  from  the  complaint  what  acts  of  negli- 
gence were  relied  upon." 

The  question  is  decided  against  the  appellant  in  The  Indi- 
anapolis,  etc.,  B.  R.  Co.  v.  Kedey'a  Adm\  23  Ind.  133.  It  was 
there  held,  that  ihe  general  averment,  that  ^'  the  defendant,  by 
her  agents  and  servants,  did  carelessly  and  negligently  run  over," 
etc.,  was  sufficient,  without  stating  the  particular  acts  consti- 
tuting such  negligence.  And  see  ITie  Ohio  &  Miss.  R.  W.  Go. 
V.  Sdby,  47  Ind.  471. 

The  first  question,  arising  under  the  second  assignment  of 
error,  to  which  we  will  refer,  relates  to  the  admission  in  evi- 
dence of  an  ordinance  of  the  city  regulating  the  running  of 
trains  in  the  city,  the  speed  of  the  trains,  the  ringing  of  the 
bell  of  the  engine,  etc.  Counsel  for  appellant  urge  this  as  an 
error.  We  do  not  think  it  an  error.  The  admissibility  of 
such  an  ordinance  and  evidence  of  its  violation,  as  a  circum- 
stance to  be  considered  by  the  jury  in  deciding  the  question  of 
negligence,  must  be  regarded  as  settled.  The  Madison;  etc., 
R.  R.  Oo.  V.  Taffe,  37  Ind.  361. 

Special  objection  is  made  to  the  eighth  section  of  the  ordi- 
nance, on  the  ground  that  it  "  had  not  the  slightest  bearing 
upon  the  case."  Counsel  say,  "  where  immaterial  testimony 
is  admitted,  the  presumption  is  that  it  injured  the  party  against 
whom  the  error  is  committed,"  and  in  support  of  the  assertion 
refer  to  The  Bellefontaine  R.  W.  Oo.  v.  Hunter,  33  Ind. 
336.  That  case  states  the  rule  thus  :  '^  Where  improper  evi- 
dence, material  to  the  issue,  has  been  admitted,  the  presumption 
is  that  it  worked  injury,"  etc.  This  does  not  sustain  the  position 
of  counsel,  as  the  court  speaks  of  material  evidence. 

The  rule  as  to  the  admission  of  immaterial  evidence  was 
applied  in  Van  Voder  v.  WEtUip,  7  Blackf.  578,  and  in 
Sparks  V.  Heritage,  45  Ind.  66.  There  was  no  available  error 
in  admitting  the  whole  ordinance  in  evidence. 
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The  bill  of  exceptions  shows  that  one  of  the  counsel  for  the 
plaintiff^  in  the  commencement  of  his  closing  argument,  made 
use  of  this  language : 

"  Gentlemen  of  the  jury,  the  question  for  you  to  deter- 
mine in  this  case  is,  whether  or  not  this  railroad  company 
shall  be  permitted  to  run  their  track  in  the  streets,  and  when 
the  city  council  requires  them  by  ordinance  not  to  run  their 
trains  at  a  greater  speed  than  five  miles  an  hour,  and  that  they 
shall  ring  their  bell  all  the  time  while  running  along  the 
streets,  and  that  they  shall  post  at  the  crossings  sign-boards 
warning  passengers  of  the  approach  of  their  trains,  whether 
they  shall  be  permitted  to  disregard  all  these  requisitions  and 
run  their  trains  from  twelve  to  fifteen  miles  an  hour,  in  utter 
disregard  of  the  lives  of  the  people,  along  the  streets,  and  of 
all  these  requisitions  made  by  the  city  for  their  protection. 
Gentlemen,  it  is  for  you  to  determine,  by  your  verdict  in  this 
case,  whether  this  country  shall  be  governed  by  railroad  com- 
panies or  by  the  people." 

It  is  a  matter  peculiarly  Mdthin  the  province  of  the  court, 
before  which  a  trial  is  had,  to  regulate  and  control  the  argu- 
ments of  counsel.  If  in  any  case  this  court  would  reverse  a 
judgment  for  an  error  in  the  exercise  of  its  authority  in  such 
a  matter,  it  would  have  to  be  a  very  clear  case  of  abuse  of 
such  discretion.  In  this  case,  there  was  no  objection  made, 
nor  any  request  to  the  court  to  correct,  the  statement  or  to 
limit  counsel  to  a  more  pertinent  discussion  of  the  questions 
involved.  This  irregularity  was  first  urged  in  the  motion  for 
a  new  trial.  No  doubt  counsel  frequently,  in  the  heat  of  dis- 
cussion, prompted  by  a  zeal  for  their  clients,  waste  the  time 
of  the  court  and  use  language  and  arguments  not  pertinent  to 
the  question  at  issue.  But,  as  a  general  rule,  the  correction 
of  these  matters  must  be  left  to  the  nisi  priua  courts. 

We  will  next  consider  the  case  with  reference  to  the  suffi- 
ciency of  the  evidence.  In  order  to  its  proper  understanding, 
we  here  insert  a  map  of  that  part  of  the  city  where  the  occur- 
lenoe^took  place : 
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The  following  is  believed  to  be  a  fiill  and  oorrect  abstract 
of  the  evidence^  and  is  taken  from  the  brief  of  counsel  for 
the  appellee : 
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Evidence  on  behalf  of  plaintiff: 

Frank  Edmonds  swore  he  was  a  carpenter^  building  a  honse 
fronting  on  Third  street,  along  which  the  road  of  the  appel- 
lant mns,  the  day  of  the  collision ;  he  was  at  work  on  lot  17, 
in  block  123,  a  distance  of  one  hundred  and  twenty  feet  from 
the  point  of  collision ;  he  was  at  work  in  the  front  part  of  the 
honse  and  saw  the  locomotive  Ajax,  with  one  platform  car 
attached,  pass ;  before  that  day,  the  Ajax  had  passed  frequently, 
and  at  irregular  times ;  the  Ajax  was  a*switch  engine ;  he  observed 
the  train  opposite  the  house  where  he  was  at  work ;  there  was 
no  signal  given  of  the  approach  of  the  train  either  by  blow- 
ing the  whistle  or  ringing  the  bell ;  heard  there  was  a  col- 
lision, and  immediately  went  to  the  place ;  Mathias  seemed 
badly  hurt ;  his  lips  were  bleeding ;  he  could  not  raise  his 
arm ;  there  was  a  dislocation,  and  he  could  not  walk ;  was 
carried  into  the  house ;  it  was  about  two  o'clock ;  the  horses 
were  lying  on  the  north  side  of  the  street ;  both  were  killed 
by  the  collision ;  one  had  his  hind  leg  cut  off;  the  horses  were 
lying  thirty  or  thirty-five  feet  from  the  point  of  collision,  on  one 
side  of  the  track,  and  the  wagon  with  its  wheels  smashed  on 
the  other;  the  train  ran  sixty  yards  past  the  point  of  collision 
before  stopping ;  it  was  a  cold,  stormy  day ;  there  were  three 
inches  of  snow  on  the  ground ;  the  train  was  running  fast,  at 
the  rate  of  twelve  miles  an  hour ;  there  was  talk  of  the  speed 
that  day,  after  the  collision ;  there  is  but  one  house  on  the  south 
side  of  Third  street,  between  Tenth  and  Eleventh  avenues, 
-  and  that  is  on  the  comer  of  Third  street  and  Eleventh  avenue, 
on  the  south-east  comer ;  the  speed  of  the  train  was  extra  &st 
that  day  ;  the  Ajax  passed  two,  three,  and  four  times  a  day. 

Gross-examined:  ''Was  talking  when  the  engine  passed ; 
the  doors  and  windows  and  the  front  part  of  the  house  were 
open  so  I  could  see ;  was  looking  for  myself;  when  the  engine 
first  came  in  sight  there  was  no  bell  ringing;  Andrew  Wood 
called  my  attention  to  it  at  the  time ;  that  evening  there  was 
general  talk  among  the  people  about  the  speed  of  the  train ;  I 
can  always  hear  the  bell  before  I  can  see  the  train ;  usually  I 
can  hear  the  noise  of  the  train  two  squares  before  I  see  if 
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One  Stephens  swore  he  lived  on  the  corner  of  Third  street  ^ 
and  Eleventh  avenue,  but  knew  nothing  of  the  facts  in  the 
case. 

John  J.  Chapman  swore  he  was  in  the  saloon  at  the  comer 
of  Third  street  and  Eleventh' avenue  on  the  17th  of  January, 
1873,  the  day  of  the  collision ;  did  not  see  the  train  previous 
to  collision ;  the  horses  were  lying  thirty-five  or  forty  feet  from 
the  point  of  collision,  and  the  train  ran  sixty  or  seventy  yards 
past  the  point  of  collision  before  it  was  stopped ;  the  horses 
were  dead ;  plaintiff  did  not  appear  rational,  and  complained 
of  his  shoulder,  arm,  and  side ;  he  was  within  sixty  feet  of  the 
track,  and  there  was  no  signal  that  he  heard;  it  was  not 
snowing  at  the  time,  but  had  been. 

Dr.  H.  T.  Legler  swore  he  was  a  physician  and  surgeon ; 
had  twenty  years'  experience  in  his  profession ;  ^^  was  called  to 
see  appellee  at  the  corner  of  Third  street  and  Eleventh  ave- 
nue ;  went  between  three  and  four  o'clock ;  on  examination, 
found  there  was  a  dislocation  of  the  left  shoulder ;  some  slight 
bruises  and  hurts  on  his  person;  dressed  his  wounds  and 
reduced  the  dislocation,  and  attended  him  during  January, 
February,  and  March ;  the  joint  soon  became  all  right  and  in 
proper  place,  but  on  account  of  the  wounding  of  certain  nerves 
of  the  arm  by  the  dislocation,  three  of  his  fingers  are  affected 
with  a  sort  of  paralysis ;  he  has  full  power  in  his  other  finger, 
but  think  some  portion  of  paralysis  will  be  permanent ;  he 
may  be  restored  in  three  years,  but  his  shoulder  will  always 
be  liable  to  a  recurrence  of  dislocation ;  his  hand  and  arm  are 
disabled,  which  prevents  the  performance  of  ordinary  labor ; 
have  attended  him  for  three  months  now;  he  has  not  full 
power  to  use  his  fingers;  the  nerves  near  the  socket  of  the 
shoulder  were  pushed  aside,  and  one  of  them  stretched ;  his 
shoulder  joint  is  still  painful;  the  injury  will  prevent  his 
working." 

Cross-examined :  "Predisposition  to  re-dislocation  follows  all 
dislocations ;  his  hand  may  get  well ;  cannot  state  positively." 

Dr.  Fritz,  sworn :  "  Practising  physician  and  surgeon  for 
twenty-two.  years  in  the  United  States ;  met  Dr.  Legler  going 


MAY  TERM,  1875.  73 

The  St  Louis,  etc,  B.  W.  Co.  v.  Mathiaa. 

to  see  appellee  on  the  17th  of  January,  1873 ;  he  put  th^ 
shoulder  in  place;  some  contusion  besides  the  dislocation ;  vis- 
ited him  three  times ;  last  examined  him  three  weeks  after  the 
injury ;  the  nerves  of  the  arm  are  partially  paralyzed,  which, 
in  such  cases,  often  results  in  permanent  injury ;  this  is  true, 
tor  the  reason  that  Mathias  is-  an  old  man ;  he  ought  to  have 
recovered  before  this  time ;  there  was  a  great  deal  of  swelling 
and  inflammation  on  account  of  dislocation ;  the  whole  arm  had 
lost  its  motion  when  I  saw  him  the  first  and  second  weeks  aftier 
the  injury ;  paralysis  affects  the  muscles ;  as  soon  as  the  nerve 
is  injured,  motion  of  muscles  is  lost.'' 

Andrew  Wood,  sworn :  ^'  I  am  a  carpenter,  and  on  the  17th 
of  Januaiy,  1873,  was  at  work  with  Frank  Edmonds,  near  the 
comer  of  Third  street  and  Eleventh  avenue ;  the  house  in 
which  we  were  working  had  no  shutters  to  openings ;  four 
windows  and  one  door  fronting  on  Third  street,  along  which 
the  St.  Louis  and  South-Eastem  Railway  Company  operates 
their  road ;  was  at  work  one  hundred  and  twenty  feet  from  the 
point  of  collision ;  saw  'Ajax '  with  cars  going  toward  coal 
mines  from  city  just  as  it  was  opposite  the  house  where  we 
worked ;  train  was  running  at  the  rate  of  twelve  miles  an 
hour ;  no  bell  nor  whistle  that  I  heard ;  train  ran  sixty  yards 
from  the  point  of  collision  before  it  stopped ;  horses  were  lying 
about  thirty  feet  from  the  point  of  collision ;  wagon  on  oppo- 
site side  of  track  badly  broken ;  saw  Mathias  carried  into  the 
house ;  appeared  to  Buffer  pain ;  it  was  a  cold  day,  and  had 
been  snowing.'' 

Cross-examined :  Train  was  going  fitster  than  a  man  could 
gC(  on  a  horse ;  it  was  twelve  miles  an  hour ;  did  not  usually 
run  so  fiist ;  spoke  of  speed  of  train  before  the  collision  as  the 
train  went  by ;  can  see  train  three  or  four  squares  from  point 
af  collision;  can't  hear  it  so  far;  did  not  hear  it  that  day; 
generally  could  hear  train  three  squares,  but  that  time  did  not 
hear  train  till  he  saw  it. 

W.  R.  Gurley,  sworn  ;  Was  at  the  blacksmith  shop  of 

on  the  17th  of  January,  1873,  on  Third  street,  when  the 

train  passed ;  it  was  an  irregular  train ;  noticed  a  chunk  of 
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Bnow  on  the  whed^  and  said  to  Woods^  ^^  How  is  that  for  four 
miles  an  hour?''  He  said^  "  they  are  raising  it.''  No  bell  was 
rung^  nor  whistle  sounded ;  was  doing  nothing ;  train  passed 
the  door ;  it  was  running  twelve  or  fifteen  miles  an  hour ;  ''  I 
mentioned  the  fact  at  the  time ;  was  within  fifty  feet  of  the 
train  when  it  passed ;  went  to  the  place  of  collision ;  horses 
were  thrown  twenty-five  or  thirty  feet  from  where  they  were 
struck ;  wagon  was  broken." 

Cross-examined :  '^  Said  as  the  train  passed^  ^  How  is  that 
fi)r  four  miles  an  hour?'  Have  been  brakeman^  fireman,  and 
laborer  on  O.  &M.  R.  R.,  Kentucky  Central  R.  R.,  and  CSii- 
oago  and  Cincinnati." 

(jeorge  Wund  swore  his  shop  was  in  block  124,  on  Third 
street;  was  at  work,  when  the  train  passed  at  ftdl  speed;  it 
passed  forty  feet  from  the  shop;  did  not  hear  bell  nor  whis- 
tle; '^  I  went  out  as  the  train  passed,  and  said,  ^  Look  how  &st 
she  is  running.'    Was  not  at  the  collision ;  it  was  a  cold  day." 

Cross-examined :  Gurley  called  his  attention  to  the  speed 
of  the  train ;  a  snow-ball  fell  from  wheel  as  train  passed ;  was 
working,  and  ran  out  to  look ;  came  to  conclusion  train  was 
going  at  twelve  miles  an  hour  without  consulting  anybody. 

Fred.  Bauer,  sworn  :  "  Live  on  the  comer  of  Third  street 
and  Tenth  avenue ;  keep  a  grocery  a  distance  of  sixteen  lots 
of  twenty-five  feet  width,  four  hundred  feet  from  Eleventh 
avenue ;  was  at  house  17th  of  January  ;  train  passed,  locomo- 
tive and  one  car ;  three  or  four  men  on  train ;  heard  neither 
bell  nor  whistle;  ran  twelve  or  fifteen  miles  an  hour;  can 
hear  train  when  bell  rings  three  or  four  squares,  but  heard 
nothing  thatrday ;  went  down  to  place  of  collision  half  hour 
afterward,  but  all  was  over ;  attention  was  attracted  to  the 
train  because  it  ran  so  fast,  and  no  bell  was  ringing." 

Cross-examined :  "  Train  ran  too  fast ;  they  aim  to  run  too 
fast ;  ran  heap  faster  than  their  time ;  could  not  hear  train 
run  half  a  square ;  could  not  hear  the  escapement  that  dis- 
tance ;  it  made  no  noise ;  mentioned  day  of  collision  that 
tiain  ran  too  fiist ;  Edmonds  thought  tweJve  miles  an  hour ; 
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he  thought  more ;  after  that  day  train  ran  slower ;  running 
&8ter  that  daj  than  before/' 

Mrs.  Beal  swore  she  was  one  square  from  the  line  of  the 
railroad  when  the  collision  happened ;  she  was  standing  in 
the  front  door ;  saw  the  engine  and  one  car  running  faster  than 
usual ;  saw  the  train  after  it  passed  the  hospital ;  no  bell  nor 
whistle,  as  she  heard ;  saw  a  man  at  same  time  slowly  driving 
across  the  track,  very  near  train ;  seemed  as  if  he  would  stop, 
and  then  whipped  his  horses ;  saw  the  train  strike  the  man 
and  throw  him  on  the  other  side  of  the  street ;  when  the  train 
struck  the  horses  they  were  thrown  into  the  air  about  as  high 
as  a  small  cottage  house ;  the  man  went  in  the  other  direction, 
but  not  so  high  as  the  horses ;  train  ran  fifty  or  sixty  yards 
after  striking  the  team. 

Cros&-examined :  Did  not  see  the  man  until  he  seemed 
whipping  his  horses;  they  seemed  frightened. 

Andrew  Grunder  swore  he  was  at  the  Marine  Hospital  the 
day  of  the  collision ;  was  at  the  front  window,  and  saw  the 
collision ;  train  came  so  &st  that  a  bird  could  not  have  passed 
it ;  heard  no  bell ;  train  was  coming  from  the  coal  mines. 

One  Beady  swore,  he  went  for  the  doctor  at  four  o'clock, 
and  doctor  came  at  five  o'clock. 

Christ  Mous  swore,  he  lived  on  the  comer  of  Third  street 
and  Eleventh  avenue ;  *^  saw  the  train  pass,  but  don't  know  how 
&st;  am  no  judge  of  speed;  was  in  the  room  fronting  the 
street ;  did  not  hear  any  bell." 

Paul  Mathias,  the  appellee,  swore  his  business  is  gathering 
i!oap-grea8e,  selling  soap,  and  hauling  coal ;  on  day  of  col- 
lision, 17th  of  January,  1873,  was  going,  with  a  load  of  coal 
from  the  mines,  to  Mr.  Friedrick's,  his  employer;  drove  two 
horses  and  wagon  belonging  to  Friedrick ;  drove  along  Sec- 
ond dtreet,  until  he  came  to  Eleventh  avenue,  when  he  turned 
up  Eleventh  avenue  to  cross  Third  street ;  the  collision  occur- 
red about  two  o'clock  p.  m.  ;  had  driven  the  road  more  than 
fifty  times ;  had  driven  that  team  for  a  long  time ;  is  sixty 
years  old,  and  his  eyesight  is  good ;  it  was  a  cold  day ;  had 
on  an  old  jacket,  and  a  handkerchief  tied  around  his  ohin ; 
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had  his  head  up^  driving  along ;  heard  nothing,  saw  nothing, 
until  struck  by  train ;  can  hear  well ;  looked  when  near  the 
track,  but  saw  no  train ;  did  not  see  train  till  he  was  struck ; 
don^t  know  what  happened  any  more,  what  became  of  horses, 
nor  how  far  he  was  thrown ;  was  in  a  house  when  he  became 
conscious ;  shoulder  was  sticking  out,  leg  was  bruised,  and 
was  laid  up  for  five  months ;  cannot  use  his  hand,  and  there  is 
no  feeling  in  his  forearm  ;  heard  no  bell  nor  whistle. 

Cross-examined :  It  was  about  ten  steps  from  the  track 
when  he  looked  around ;  was  driving  in  a  walk,  and  had 
twenty  bushels  of  coal  on  wagon ;  nothing  round  his  ears ; 
handkerchief  round  his  neck ;  was  at  the  factory  all  the  morn- 
ing, not  elsewhere. 

William  Friedrick  swore  he  was  owner  of  the  team  appel- 
lee drove  on  day  of  collision ;  appellee  drove  his  team  and 
attended  to  his  business ;  is  a  good  driver ;  knows  when  he  was 
hurt ;  has  since  been  sick ;  could  not  work ;  was  laid  up  for 
two  months ;  not  able  to  work  yet ;  he  still  has  to  help  him 
put  on  his  coat. 

Evidence  on  behalf  of  defendant : 

John  Folks  swore  he  had  been  an  engineer  for  ten  years ; 
locomotive  engineer  for  eighteen  months;  has  been  in  the 
employ  of  the  St.  L.  &  S.  E.  R.  W.  Co.  during  that  time  on 
the  engine  Ajax,  used  by  the  company  only  for  switching  pur- 
poses between  the  company's  depot  and  the  coal  mines  half 
mile  below  the  city;  on  the  day  of  the  collision  was  going 
with  the  engine  and  two  flat  cars  from  the  depot  to  the  mines; 
just  before  they  reached  Eleventh  avenue,  the  fireman,  who 
was  ringing  the  bell,  called  out,  "  Look  out  for  the  wagon." 
He  shut  off  steam  and  reversed  the  engine,  and  almost  imme- 
diately the  locomotive  struck  the  team ;  the  fireman  began  to 
ring  the  bell  when  the  train  started,  and  continued  to  ring  up 
to  the  time  of  collision ;  he  stood  on  the  left  side ;  it  is  his 
business  to  put  in  fuel,  ring  the  bell,  and  keep  watch  on  his 
side ;  did  not  see  plaintiff  or  team  until  after  collision  ;  only 
ran  two  lengths  of  a  car  after  striking  the  team  until  the  train 
was  stopped ;  for  four  squares  the  track  and  surface  of  the 
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country  are  level ;  track  is  straight ;  can  see  locomotive  for 
four  squares  from  Eleventh  avenue ;  it  was  a  very  cold  day ; 
locomotive  makes  noise  enough  to  be  heard  three  or  four 
squares ;  at  time  fireman  gave  notice,  train  was  moving  at  a 
rate  not  to  exceed  four  or  five  miles  an  hour ;  was  running 
about  the  usual  speed ;  there  is  a  small  one-*story  house  on  the 
east  side  of  Third  street  at  the  intersection  of  the  east  line  of 
Eleventh  avenue  ;  the  one  on  the  south  side  is  the  only  build- 
ing on  the  square ;  plaintiff  had  a  comfort  round  his  head. 

Cross-examined :  Horses  were  taken  forty  feet  from  the 
point  of  collision ;  the  engine  cannot  be  stopped  in  less  than 
two  hundred  feet ;  can^t  state  positively  the  distance  fix)m  the 
crossing  when  the  engine  was  reversed ;  stopped  one  hundred 
feet  on  the  other  side  of  the  crossing. 

Sebastian  Kottenbacker  swore  he  had  been  fireman  on  the 
engine  Ajax  since  July,  1872 ;  was  on  her  that  day;  his  busi- 
ness is  to  fire,  ring  the  bell,  and  look  for  signals  on  the  left 
side ;  was  on  the  left  side  that  day ;  were  not  going  fitsterthan 
usual ;  when  twenty  or  thirty  yards  this  side  of  the  comer 
of  Third  street*  and  Eleventh  avenue,  said  '^  Look  out  for 
team,''  and  in  one  or  two  minutes  the  accident  occurred;  team 
was  not  &r  off  when  he  first  saw  it;  when  he  saw  the  team 
pass  the  comer,  said,  '^  look  out,''  etc. ;  engineer  immediately 
shut  off  steam  and  reversed  the  engine ;  the  old  man  drove 
right  straight  along,  with  a  comfort  on  his  ears,  and  did  not 
turn  his  head  nor  hurry  or  slacken  his  pace ;  ground  is  level; 
thinks  he  rang  the  bell — ^pretty  certain  he  did — ^he  did  ring  it 
on  that  occasion ;  "  Phillips  and  Wolf  were  on  the  engine  at  the 
time,  besides  engineer  and  myself." 

Cross-examined:  It  might  have  been  only  two  or  three 
seconds  firom  the  time  he  said  *^  look  out,"  etc.,  until  he  repeated 
it ;  ''was  ringing  the  bell  as  we  passed  the  blacksmith  shop  and 
Bauer's ;  train  was  not  running  faster  than  usual,  but  don't 
know  how  fest". 

John  Wolf  swore  he  was  brakeman  on  the  train ;  it  was 
a  very  cold  day ;  was  on  the  left  hand  side  of  the  engine;  it 
was  too  cold  to  be  on  the  cars ;  near  the  crossing  saw  the  team 
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ooming  up  Eleventh  avenue ;  fireman  called,  '^Look  oat/'  etc. ; 
engineer  shut  off  eteam  and  reversed ;  the  old  man  was  driv- 
ing in  a  slow  walk ;  did  not  look  either  way,  bat  straight 
ahead;  when  the  fireman  called  oat,  he  could  see  the  team 
passing  from  behind  a  house  on  the  comer  of  Third  street  and 
Eleventh  avenue ;  running  on  usual  time ;  the  Ajax  is  a  very 
heavy  engine ;  engine  struck  between  the  wagon  and  team ; 
ran  forty  or  fifty  feet  past  team ;  have  a  cow-catcher  on  the 
engine. 

Cross-examined :  His  place  is  at  the  brakes,  but  it  was  too 
cold  to  stay  on  the  cars  that  day ;  heard  the  fireman  call  out, 
and  repeat  immediately ;  on  the  second  call,  lever  was  already 
tamed  back ;  it  takes  a  little  time  to  stop  a  train ;  the  horses 
lay  ten  or  fifteen  feet  from  the  crossing ;  the  old  man  lay  near 
the  wagon,  which  was  badly  broken ;  the  reversal  of  the  engine 
had  but  little  effect ;  the  fireman  rang  the  bell,  and  was  ring- 
ing it  at  the  time  of  the  collision. 

Syl.  Phillips  swore  he  was  switchman  on  the  road ;  was  on 
the  engine  at  the  time  of  the  collision — on  the  left  hand  side ; 
near  the  comer  of  Third  street  and  Eleventh  avenue,  the  fire- 
man called  out,  and  the  engineer  reversed  the  engine  ;  strucl^ 
the  horses  and  threw  them  to  the  right ;  did  not  see  the  man 
at  the  moment;  saw  plaintiff  and  team  about  twenty  feet 
before  the  collision,  looking  straight  ahead ;  his  head  was 
bundled  up ;  was  going  at  the  rate  of  four  or  five  miles  an 
hour,  and  the  fireman  rang  the  bell  all  the  way. 

Cross-examined :  Bell  rang  from  the  time  they  left  the  yard ; 
team  was  twenty  feet  from  track  when  he  saw  it  first ;  heard 
the  fireman  say, "  Look  out  for  team,"  only  once ;  about  twenty 
yards  from  the  crossing,  when  he  heard  the  fireman  say,  '^  Look 
out  for  team  ;"  very  cold  day ;  rails  were  frosty,  and  the  train 
hard  to  stop. 

Dr.  J.  T.  DeBruler  sworn :  Is  a  physician  and  surgeon ; 
examined  plaintiff;  shoulder  is  all  right ;  joint  perfect ;  thinks 
the  nervous  injury  scarcely  permanent ;  all  dislocations  are, 
more  or  less,  liable  to  a  recurrence ;  should  say,  from  exami- 
nation, that  his  arm  would  in  course  of  time  become  perfect ; 
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gofficient  time  has  not  elapsed  to  restore  the  limb  perfectly ; 
he  is  an  old  man,  and  there  is  less  probability  of  his  folly 
recovering  than  if  he  were  young. 

Heber  M.  Harvey  sworn :  '^ Am  a  physician  and  surgeon ; 
examined  the  old  man  yesterday ;''  dislocation  of  the  shoulder, 
but  thinks  him  all  right  now;  sufficient  time  has  not  elapsed 
to  be  fully  restored ;  thinks  he  will  have  good  use  of  his  arm 
in  a  year ;  thinks  restoration  will  be  perfect,  except  liability 
to  recurrence. 

Cross-examined :  ^'  He  will  always  be  more  or  less  liable  to 
rheumatic  pains ;  dislocation  is  more  liable  to  produce  perma- 
nent injury  in  a  man  of  the  plaintiff's  age  than  if  he  were 
younger.'' 

Geoi^  W.  Moore  swore  he  lived  in  that  part  of  Evansville 
where  the  collision  occurred ;  Eleventh  avenue  is  eighty  feet 
wide ;  Third  street  is  sixty  feet  wide ;  from  the  intersection 
of  those  streets  you  can  see  four  and  a  half  squares ;  the  track 
and  grounds  are  level,  and  there  is  but  one  house  in  block  141, 
and  that  is  on  the  comer  of  Eleventh  avenue  and  Third 
street. 

Samuel  Patterson  swore  he  was  an  engineer ;  has  been 
fi>r  twelve  years ;  is  now  doing  yard  switching  for  the  E.  & 
C.  R.  B. ;  he  knows  the  engine  Ajax ;  she  is  a  thirty-six  ton 
engine ;  a  reversal  of  the  engine  would  stop  her  in  five  yards, 
if  she  was  not  running  over  six  miles  an  hour;  if  the  weather 
is  frosty,  the  rails  are  slippery,  and  the  brakes  will  not  take 
e£^  so  easily ;  mere  freezing  of  the  ground  will  not  frost  the 
rails,  but  when  they  are  frosted  and  there  is  snow  on  them, 
the  brakes  will  not  take  effect  so  readily ;  Folks  is  a  compe- 
tent engineer;  a  train  running  ten  or  twelve  miles  an  hour  in 
the  city  would  be  dangerous ;  the  brakes,  as  well  as  reversing 
the  engine,  should  be  applied  in  stopping  the  train ;  the  engine 
ought  to  be  stopped  in  a  hundred  and  fifty  feet. 

The  city  ordinance,  given  in  evidence,  prohibited  a  greater 
rate  of  speed  than  five  miles  an  hour.  It  required  the  bell  of 
each  locomotive  engine  to  be  rung  continuously  while  running 
in  the  city.    It  contained  many  other  regulations,  which  have 
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DO  material  bearing  on  the  qnestions  involved  in  the  case.  It 
required  superintendents  of  railroads  to  furnish  <each  engineer 
and  train  conductor  of  any  railroad  running  in  the  citjr  with 
a  copy  of  the  ordinance. 

In  deciding  upon  the  sufficiency  of  ihe  evidence^  we  are  not 
required  or  permitted  to  weigh  the  testimony  of  the  witnesses 
on  each  side^  with  a  view  to  determine  which  side  has  the  pre- 
ponderance. This  the  jury  has  a  right  to  do^  and  we  must 
presume  did  do  in  arriving  at  a  verdict.  The  rules  as  to  neg- 
ligence on  the  part  of  the  defendant^  and  contributory  negli- 
gence on  the  part  of  the  plaintiff,  are  now  so  well  settled,  and 
ought  to  be  so  well  understood,  that  we  do  not  deem  it  neces- 
sary or  proper  to  incorporate  them  in  this  opinion.  The  first 
inquiry  is,  was  there  negligence  on  the  part  of  the  defendant? 
The  second  is,  was  there  contributory  negligence  on  the  part 
'of  the  plaintiff?  If  the  evidence  justified  an  affirmative 
answer  to  the  first  and  a  negative  answer  to  the  second  ques- 
tion, then  the  verdict  was  right  But  if  it  did  not  justify  an 
affirmative  answer  to  the  first  inquiry,  or  did  not  justify  a 
negative  answer  to  the  second,  the  verdict  should  have  been 
set  aside,  and  a  new  trial  granted.  It  is  not  enough  that  there 
should  have  been  negligence  on  the  part  of  the  defendant,  but 
there  must  have  been  the  absence  of  contributory  Diligence 
on  the  part  of  the  plaintiff. 

The  evidence  of  the  plaintiff^  considered  without  any  refer- 
ence to  the  evidence  of  the  defendant,  and  in  this  way  we  may 
consider  it,  although  the  jury  could  not  do  so,  clearly  shows 
that  the  train  was  running  with  twice  or  more  than  twice  the 
rapidity  allowed  by  the  city  ordinance,  and  that  the  bell  was 
not;  being  rung,  the  whistle  sounded,  or  any  other  signal  of 
approach  given.  The  defendant's  evidence  shows  that  there 
were  four  men  on  the  train,  and  that  they  were  all  on  the 
engine.  Wolf  says  it  was  too  cold  to  be  on  the  cars.  The 
only  means  of  checking  or  stopping  the  train,  which  were  used, 
were  such  as  could  be  commanded  and  used  by  the  engineer. 
When  it  is  too  cold  to  allow  the  hands  on  a  train  to  be  at  their 
proper  places,  and  to  exercise  their  appropriate  and  appointed 
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daties,  trains  shoold  not  be  run.  Human  life  cannot  be  made 
to  depend  upon  the  mere  comfort  of  those  in  charge  of  trains. 
It  is  very  clear,  we  think,  without  referring  to  any  other  cir- 
cumstances disclosed  by  the  evidence,  that  the  agents  and  ser- 
vants of  the  defendant  were  guilty  of  negligence  in  running 
the  train.  This  question  could  not  be  decided  otherwise^  if 
its  decision  depended  on  the  evidence  introduced  by  the  defend- 
ant alone. 

The  next  question  is,  was  there  contributory  negligence  on 
the  part  of  the  plaintiff?  He  was  aware  of  the  existence  of 
the  raibroad,  and  that  it  was  in  use,  for  he  says  he  had  driven 
the  road  more  than  fifty  times.  He  came  from  the  coal  mines 
along  Second  street,  one  square  from  the  railroad,  to  Eleventh 
avenue ;  when  he  reached  that  avenue,  he  made  a  right  angle 
and  went  north  to  the  place  of  the  collision  at  Third  street.  He 
oouJd  see  and  hear  well.  In  his  direct  examination,  he  stated 
that  he  looked  when  near  the  track,  but  saw  no  train.  In  his 
cross-examination,  he  says  it  was  about  ten  steps  from  the 
track  when  he  looked  around ;  his  team  was  travelling  in  a 
walk  ;  he  had  his  head  up  ;  heard  nothing  and  saw  nothing 
of  the  train  until  he  was  struck.  For  four  squares  east  on 
Third  street,  the  direction  from  which  the  train  was  coming, 
the  sur&ce  was  level,  and  the  track  straight,  and  for  that  dis- 
tance the  train  could  ordinarily  be  heard.  There  were  three 
inches  of  snow  on  the  ground,  which  we  may  suppose  would 
prevent  a  part  of  the  noise  usually  made  by  the  running  of 
the  train.  But  while  this  is  true,  it  seems  to  us  that  the  exist- 
ence of  the  snow,  making  the  surface  of  the  ground  white, 
would  serve  to  render  the  approaching  train  more  plainly  vis- 
ible. Mrs.  Beal,  one  of  the  plaintiff's  witnesses,  stated  that 
she  saw  the  train,  and  saw  a  man  at  the  same  time  slowly  driv- 
ing across  the  track,  very  near  the  train ;  he  seemed  as  if  he 
would  stop,  and  then  whipped  his  horses.  When  the  plaintiff 
looked,  if  he  was  ten  steps  from  the  railroad  track,  and  we 
suppose  the  train  was  running  ten  times  as  fast  as  the  team  was 
going,  it  could  have  been  only  one  hundred  steps  from  the  place 
Vt>L.  L.--6 
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of  the  collision  at  that  time^  and  the  inference  is  irresistible 
that  the  train  might  have  been,  and  must  have  been,  seen  by  the 
plaintiff,  if  he  had  looked  in  the  direction  from  which  the  train 
■was  coming.  There  is  no  estimate  of  the  speed  of  the  team 
and  of  the  train  which  can  fairly  be  made,  consistent  with  the 
evidence,  which  would  place  the  approaching  train  so  far  from 
the  place  of  the  collision  that  it  might  not  readily  and  easily 
have  been  seen  by  the  plaintiff  at  any  time  after  he  emerged 
from  behind  the  house  on  the  south-east  comer  of  the  crossing 
streets,  as  shown  by  the  plat.  There  is  no  evidence  that  the 
plaintiff  looked  in  the  direction  of  the  approaching  train.  In 
the  plaintiff's  direct  examination,  he  says  he  "  looked  when 
near,''  and  in  his  cross-examination,  he  says  he  "looked 
round.''  But  in  what  direction  he  looked  does  not  appear. 
The  evidence  on  the  part  of  the  plaintiff,  without  considering 
that  of  the  defendant,  fails  to  make  out  this  part  of  the  plain- 
tiff's case.  The  evidence  of  the  defendant  .makes  the  case 
much  stronger  against  the  plaintiff.  Kottenbacker  says,  "  the 
old  man  drove  right  straight  along,  with  a  comfort  on  his  ears, 
and  did  not  turn  his  head  nor  hurry  or  slacken  his  pace." 
Wolf  says,  the  plaintiff  "  did  not  look  either  way,  but  straight 
ahead." 

The  case  is  not  one  of  conflict  of  evidence,  for  there  is  no 
evidence  on  behalf  of  the  plaintiff  that  he  looked  in  the 
direction  of  the  approaching  train.  This  we  think  he  was 
bound  to  do,  whether  the  train  of  the  defendant  was  running 
faster  than  allowed  by  the  ordinance,  or  giving  the  appropri- 
ate and  required  signals,  or  not.  The  mere  negligence  of  the 
defendant  cannot  excuse  the  contributory  negligence  of  the 
plainti^. 

Without  going  into  an  examination  of  authorities  on  this 
point,  we  refer  to  the  case  of  Uie  Bellefontaine  12.  W.  Go.  v. 
Hunter,  33  Ind.  335,  and  the  cases  cited  in  the  opinion. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
for  a  new  trial. 

BusKiBK,  C.  J. — I  cannot  concur  in  the  judgment  rendered  in 
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this  case.  The  ruling  is  placed  upon  the  ground  that  the  evi- 
dence does  not  show  that  the  plaintiff  looked  in  both  direc- 
tions before  attempting  to  cross  the  track  of  the  railroad. 
That  was  a  question  which  ought  to  have  been,  and  doubt- 
less was,  fully  considered  by  the  jury  in  rendering  their  ver- 
dict, and  the  court  in  passing  upon  the  motion  for  a  new  trial. 
The  question  having  been  duly  considered  by  those  who  had 
far  greater  opportunities  of  knowing  the  truth  than  we  have, 
we  should  indulge  a  strong  presumption  in  favor  of  the  action 
of  the  jury  and  court  below. 

By  the  opinion  of  the  court,  the  presumption  is  against  the 
action  of  the  jury  and  court  below.  The  plaintiff"  testified 
that  he  looked  and  listened,  and  saw  nothing  and  heard  noth- 
ing of  an  approaching  train.  Viewing  the  evidence  as  it  is 
put  on  paper,  and  indulging  the  proper  presumption  in  favor 
of  the  action  of  the  lower  court,  we  should  presume  that  the 
plaintiff  looked  in  both  directions. 

But  conceding  that  the  plaintiff  was  guilty  of  slight  negli- 
gence, I  am  of  the  opinion  that  he  is  entitled  to  recover  upon 
two  grounds : 

First.  In  my  opinion,  the  negligence  of  the  employes  of 
the  railroad  company  was  so  great  and  gross  as  to  imply  a  dis- 
regard of  consequences,  and  a  willingness  to  inflict  the  injury. 
When  such  is  the  case  the  plaintiff  may  recover,  though  he  is 
a  trespasser,  or  did  not  use  ordinary  care  to  avoid  the  injury. 
Wright  v.  Brovm,  4  Ind.  95 ;  The  EvarmiUe,  etc.,  R.  R.  Co,  v. 
JxwiHiennitt,15Ind.l20;  The  Lafayette,  etc.,  R.  R.Co.  v.  Adarns, 
26  Ind.  76.  See  the  numerous  cases  cited  in  the  notes  to  sec- 
tion 87,  pp.  45  and  46  Shearman  &  Redfield  on  Negligence. 

Second.  The  train  which  inflicted  the  injury  was  run  through 
the  streets  of  a  populous  city  at  the  rate  of  twelve  miles  an 
hour,  when  the  track  was  frosty,  which  rendered  it  more  diffi- 
cult to  control  the  train.  The  brakemen,  instead  of  being  at 
their  places,  where  they  could  have  materially  aided  in  stop- 
ping the  train,  were  upon  the  engine.  If  it  was  too  cold  for 
the  brakemen  to  be  at  their  places,  it  was  too  cold  to  run  the 
train.    The  bell  was  not  rung,  nor  was  the  whistle  sounded. 
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Those  in  charge  of  the  train,  in  open  violation  of  the  ordi- 
nance of  the  city  regalating  the  speed  of  trains  and  ringing 
of  the  bells  thereon,  and  in  utter  disregard  of  consequences 
and  the  security  of  human  life,  rushed  upon  the  plaintiff,  and 
by  their  whole  conduct  evinced  a  willingness  to  inflict  the 
injury  complained  of.  I  cannot,  by  concurring  in  the  judg- 
ment, give  my  sanction  to  such  reckless  disregard  of  human 
life. 

It  is  now  well  settled,  both  in  England  and  in  this  country, 
that  the  plaintiff  may  recover,  notwithstanding  his  own  neg- 
ligence exposed  him  to  the  risk  of  injury,  if  the  defendant, 
after  becoming  aware  of  the  plaintiff's  danger,  failed  to  use 
ordinary  care  to  avoid  injuring  him ;  for  in  such  case  the  fail- 
ure to  use  such  diligence  is  held  to  be  alone  the  proximate  and 
immediate  cause  of  such  injury.  See  section  36,  and  the  cases 
cited  in  support  of  the  doctrine  there  stated  in  the  notes  to 
such  section,  of  Shearman  &  Redfield  on  Negligence,  pp.  43 
and  44. 

The  following  cases  in  this  court  support  the  doctrine  above 
stated  :  The  EmnavUle,  etc.,  R.  R.  Oo.  v.  HiaU,  17  Ind.  102 ; 
Thayer  v.  The  St.  Louis,  etc.,  R.  R.  Co.,  22  Ind.  26 ;  I%e 
Indianapolis,  etc.,  R.  R.  Oo.  v.  Wright,  22  Ind.  376 ;  ITie 
Indianapolis,  etc.,  R.  R.  Oo.  v.  Kedey^s  Adm'r,  23  Ind.  133. 

Those  in  charge  of  the  train  swear  that  they  saw  the  plain- 
tiff, his  wagon  and  team,  when  he  turned  the  corner  of  the 
house  on  Eleventh  avenue,  when  the  train  was  about  three 
hundred  feet  from  the  place  of  accident,  and  that  the  engineer 
shut  off  steam  and  reversed  the  engine.  It  was  fully  shown 
by  the  evidence  that  the  shutting  off  of  steam  and  reversing  the 
engine  had  very  slight  effect  upon  the  train,  and  tended  in  a 
very  slight  degree,  if  at  all,  to  lessen  the  danger  of  the  plain- 
tiff. If  the  engineer  had  sounded  a  sharp  and  shrill  whistle, 
it  would  have  reached  the  plaintiff,  and  would  have  induced 
him  to  stop  before  he  reached  the  track  of  the  railroad. 
But  there  is  no  pretence  that  this  was  done.  This  is  the 
most  usual  and  effective  way  of  giving  notice  of  danger,  but 
it  was  not  resorted  to,  which  is  another  striking,  and,  to  my 
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mind,  oonclusive,  evidence  of  the  reckless  and  inhuman  con- 
dact  of  those  in  charge  of  the  train. 

The  sanctity  of  human  life,  and  a  regard  fi)r  the  property 
of  the  citizen  and  the  rights  of  the  public,  imperatively  require 
that  railroad  companies  should  be  taught  a  lesson  which  will 
induce  them  to  employ  more  prudent,  humane,  and  law-abid- 
ing persons  than  those  in  charge  of  the  train  in  question,  to 
operate  and  control  the  trains  upon  their  roads. 

In  my  opinion,  the  judgment  of  the  court  below  should  be 

in  all  things  affinsied. 

Opinicms  filed  Novemher  teim,  1874;  petition  for  a  rehearing^  overruled 
May  term,  1876. 
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The  Board  of  Comhissionebs  of  Tippecanoe  Co.  bt  al* 
V.  The  Lafayette,  Munoie,  and  Bloomington  Bail- 

BOAD  Co.  ET  AL.  155   458 

155    457 

Ultba  Ymm.'-Ihrtiea.--IUukoad.-— Tranter  qf  Part  qf  JZoifrtwd.— The  L.,  |»^^  JS 
M.  &  B.  Bailroad  Company,  oiganized  to  coDStmct,  own,  and  maintain  a 
railroad  from  Mnncie,  Indiana,  by  way  of  Lafayette,  to  the  western  boon- 
daiy  of  the  State,  in  the  direction  of  Bloomington,  IllinoiB,  by  a  written 
agreement  with  the  L.,  B.  A  M.  Bailroad  Company,  organize  to  oonstruct 
a  railroad  from  Bloomington,  Illinois,  to  the  eastern  boundary  of  that 
State,  in  the  direction  of  Lafayette,  Indiana,  transferred,  granted,  and  con- 
veyed to  the  latter  company,  its  lessees,  successors,  and  assigns,  for  the 
period  of  ninety-nine  years,  renewable  at  the  pleasure  of  the  latter  com- 
pany, the  exclusive  right  to  transport  passengers  and  freight  over  that 
part  of  the  railroad  of  the  former  company  lying  between  Lafayette  and  the 
western  state  line,  with  possession  thereof,  the  said  latter  company  to  use  and 
maintain  said  part  of  said  road,  pay  the  taxes  thereon,  perform  certain  con* 
tracts  theretofore  made  by  the  former  company,  and  pay  to  the  former 
company,  or  for  its  use,  certain  sums  of  money,  said  agreement  being  made 
by  the  directors  and  officers  of  said  companies,  without  the  consent  of 
their  stockholders.  Said  latter  company  assigned  said  agreement  to  the 
T.,  W.  &  W.  Bailroad  CcMnpany,  owning  and  operating  a  railroad  run- 
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ning  from  Toledo,  Ohio,  to  Qoincy,  niinoiB,  bj  the  way  of  Lafayette^ 
Indiana. 

Held,  that  said  agreement  wa0  vUra  vira  and  yoid. 

Mdd,  also,  that  an  action  would  lie,  on  behalf  of  a  stockholder  of  the  L^ 
M.  &  B.  Bailroad  Ck>mpany,  without  previous  demand  by  him  for  redress 
on  the  diiectoiB  of  said  company  and  refusal  by  them,  against  all  said 
companies,  for  an  injunction  and  to  declare  void  said  agreement  and  assign- 
ment, and  that  the  fact  that  after  the  commencement  of  such  action  the 
L^  M.  &  B.  Bailroad  Company  filed  a  cross  complaint  therein,  seeking 
the  same  relief,  was  not  a  sufficient  answer,  on  behalf  of  the  other  two  com- 
panies, to  the  original  complaint. 

Pleading. — Oroa  Oon^plaml, — ^In  the  making  up  of  the  issues  and  in  the  trial 
of  questions  of  fact,  the  court  is  governed  by  the  same  principles  of  law 
and  rules  of  practice  in  reference  to  a  cross  complaint  as  in  regard  to  the 
complaint. 

Same. — Abatement. — ^Where  a  suit  has  been  properly  brought  in  the  com- 
mencement, the  defendant  cannot  cause  its  abatement  by  afterwards  cre- 
ating a  state  of  facts  against  the  ability  of  the  plaintiff  to  sue. 

COBPOBATION. —  Want  of  Bower, — ^Where  a  want  of  power  is  pleaded  in  favor 
of  a  corporation  to  defeat  the  payment  of  the  consideration  for  benefits 
which  it  has  received  and  enjoyed,  the  courts  will  go  as  far  as  is  Qonsist- 
ent  with  law  to  uphold  the  contract,  for  the  purpose  of  maintaining  jus- 
tice, equity,  and  good  conscience ;  but  where  the  want  of  power  is  pleaded 
affaingt  the  corporation  to  prevent  wrong,  the  corporation  will  be  held  to 
the  strictest  rules  of  law. 

From  the  Tippecanoe  Civil  Circuit  Court. 

Z.  &  8.  P.  Baird,  WUaon  &  Adams,  S.  A.  Huff,  and  R. 
Jones,  for  appellants. 

Baker,  Hord  &  Hendricks,  J.  R.  Goffroth,  W.  Z.  &  T.  A. 
Stuart,  and  McDonald  &  Butler,  for  appellees. 

BiDDLE^  J. — This  case  was  originally  brought  by  the  Board 
of  Commissioners  of  Tippecanoe  County,  as  a  stockholder  in 
the  Lafayette,  Muncie,  and  Bloomington  Kailroad  Company. 
Certain  proceedings  were  had,  and  changes  in  the  pleadings 
made,  which  need  not  be  noticed  in  detail.  The  case  comes 
before  us  on  the  original  complaint,  in  three  paragraphs,  with 
the  appellants  herein  as  plaintiffs,  and  the  appellees  &s  defend- 
ants below,  and  with  an  answer  to  the  original  complaint  of 
one  special  paragraph,  to  which  a  demurrer  was  filed  for  want 
of  alleged  facts,  and  overruled ;  exception  taken,  and  judg^ 
ment  on  the  demurrer  for  the  appellees.    Appeal. 
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During  the  proceedings,  a  cross  complaint  was  filed  by  the 
La&yette,  Muncie,  and  Bloomington  Bailroad  Company, 
against  the  Toledo,  Wabash,  and  Western  Railway  Company 
and  the  La&yette,  Bloomington,  and  Mississippi  Railroad 
Company,  which  comes  before  us  upon  demurrer  for  want  of 
alleged  facts,  sustained,  exception  taken,  and  judgment  on 
demurrer  for  appellees ;  appeal. 

The  original  complaint  and  cross  complaint  both  pray  for 
an  injunction,  and  that  a  certain  agreement  and  assignment  be 
declared  void ;  also,  for  an  account  taken,  and  other  relief. 
The  agreement  and  assignment  are  as  follows : 

"This  agreement  made  and  entered  into  this  4th  day  of  Octo- 
ber, 1871,  by  and  between  the  Toledo,  Wabash,  and  Western 
Railway  Company,  of  the  first  part,  and  the  Lafayette,  Bloom- 
ington, and  Mississippi  Railway  Company,  of  the  second  part, 
witnesseth :  that  whereas  the  said  second  party  did,  on  the 
30th  day  of  September,  1871,  enter  into  a  covenant,  agree- 
ment, or  lease,  with  the  Lafayette,  Muncie,  and  Bloomington 
Railroad  Company,  in  words  and  figures  as  follows,  to  wit : 
'  This  indenture,  made  this  30th  day  of  September,  A.  D.  1871, 
by  and  between  the  Lafayette,  Muncie,  and  Bloomington 
Railroad  Company,  a  corporation  duly  organized  under  the 
laws  of  the  State  of  Indiana,  party  of  the  first  part,  and  the 
La&yette,  Bloomington,  and  Mississippi  Railway  Company,  a 
corporation  duly  organized  under  the  lawsof  the  State  of  Illi- 
nois, party  of  the  second  part,  witnesseth :  that  the  party  of 
the  first  part,  in  pursuance  of  a  resolution  of  its  board  of 
directors,  adopted  on  the  1st  day  of  August,  A.  D.  1871,  and 
in  consideration  of  the  covenants  and  agreements  on  the  part 
of  the  party  of  the  second  part,  hereinafter  contained,  hereby 
covenants  and  agrees,  to  and  with  the  party  of  the  second  part, 
its  lessees,  successors,  and  assigns,  that  it,  the  said  party  of 
the  first  part,  will,  prior  to  the  1st  day  of  January,  A.  D.  1872, 
construct  and  complete  ready  for  use  by  the  cars  of  the  west- 
em  division  of  its  railroad,  to  wit,  from  tjie  Toledo,  Wabash, 
and  Western  Railway  at  Lafiiyette,  Indiana,  to  the  state  line 
between  the  states  of  Indiana  and  Illinois,  to  the  point  of 
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meeting  and  oonnecting  with  the  railway  of  the  party  of 
the  second  part^  a  distance  of  thirty-seven  and  one-tenth 
mileS;  to  be  known  as  and  called  the  Western  Division  of 
the  Lafiiyette^  Muncic;  and  Bloomington  Railroad^  in  the 
manner  following,  that  is  to  say :  The  width  of  the  right  of 
way  to  the  canal  at  Lafayette,  to  be  forty  feet,  which  is  the 
minimum  width  on  the  entire  said  western  division,  and  not 
to  exceed  three  miles  in  all  shall  be  less  than  one  "hundred 
feet.  The  bridges,  culverts,  cattle-guards,  and  all  other  struct- 
ures, for  the  said  western  division  of  said  railroad,  shall  I)e 
of  good  material,  and  built  in  a  substantial  and  proper  man- 
ner. There  shall  be  two  thousand  six  hundred  and  forty  cross- 
ties  per  mile,  eight  feet  long,  six  inches  thick,  and  facing  at 
least  six  inches  on  both  sides.  The  iron  to  be  of  good  qual- 
ity, fifty-six  pounds  to  the  yard,  and  well  laid  with  fish-joint 
splices.  There  shall  be  six  station  houses  built  west  of  La&y- 
ette,  at  proper  stations  to  accommodate  the  business  of  the 
road,  eighteen  by  forty-two  feet  in  size,  and  planned  and  fin- 
ished to  the  approval  of  the  chief  engineer  of  the  party  of  the 
first  part ;  also,  proper  switches  and  side-tracks,  not  less  than 
eleven  thousand  feet  in  length  in  the  aggregate,  shall  be  put 
in  at  the  stations,  and  two  good  and  substantial  water-tanks, 
covered  and  protected,  shall  also  be  erected  at  proper  points 
and  supplied  with  permanent  water  for  the  use  of  the  road. 
The  track  shall  be  well  surfaced  up,  and  part  of  it,  for  twelve 
miles  west  of  Lafayette  and  through  the  clay  cuts  and  fills  at 
and  near  Oxford,  not  exceeding  three  and  one-half  miles,  well 
ballasted  with  gravel  from  the  road-bed  west  of  the  Wabash 
river,  to  be  taken  out  so  as  to  reduce  the  grade  to  fifty-five 
feet  to  the  mile. 

" '  The  said  entire  western  division  of  said  road,  with  all  the 
above  named  structures  and  buildings,  shall  be  constructed  and 
completed  as  a  first  class  western  railroad,  to  a  standard  requi- 
site for  the  efiicient  and  successful  operation  of  the  same,  and 
in  all  respects  equal  to  the  Decatur  and  St.  Louis  division  of 
the  Toledo,  Wabash,  and  Western  Railway. 

" '  Said  party  of  the  first  part  further  agrees  to  cause  its  chief 
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engineer  to  ascertain  the  actual  cost  of  fencing  on  both  sides, 
in  a  good  and  substantial  manner,  the  entire  track  of  said 
western  division,  from,  the  west  side  of  the  Wabash  river  to 
the  Illinois  state  line,  and  from  the  amount  thereof  to  deduct 
the  cost  of  ballasting  said  track  with  gravel  as  aforesaid,  if 
taken  out  of  the  sides  of  the  cut  just  west  of  the  Wabash ;  and 
the  residue  of  the  ascertained  cost  of  said  fencing  of  the  entire 
line  shall  be  expended  in  the  erection  of  fences  on  said  west- 
em  division  at  such  places  as  will  best  protect  the  stock  of  the 
country  through  which  the  same  runs. 

" '  The  said  parly  of  the  first  part,  in  pursuance  of  said  reso- 
lution and  in  consideration  of  the  covenants  and  agreements 
on  the  part  of  the  said  party  of  the  second  part,  hereinafter 
contained,  hereby  grants  and  conveys  to  said  party  of  the  sec- 
ond part,  its  lessees,  successors,  and  assigns,  the  exclusive  right 
to  transport  freight  and  passengers  over  and  upon  the  said 
western  division  of  the  said  Lafayette,  Muncie,  and  Blooming- 
ton  Kailroad,  and  the  exclusive  use  of  said  western  division, 
for  the  term  of  ninety-nine  years  from  this  date,  and  renewa- 
ble at  the  pleasure  of  the  party  of  the  second  part,  subject, 
nevertheless,  to  the  right  of  the  Cincinnati,  Lafayette,  and 
Chicago  Eailroad  Company,  under  the  contract  between  it  and 
the  party  of  the  first  part,  dated  July  20th,  1870,  as  modified 
by  the  contract  of  the  same  parties  dated  August  15th,  1871, 
in  regard  to  the  use  of  that  part  of  said  western  division 
between  Lafayette  and  Templeton,  and  subject,  also,  to  the 
right  of  said  party  of  the  first  part,  at  its  option,  to  use  the 
track  between  the  Toledo,  Wabash,  and  Western  Bailway  and 
the  Wabash  river,  at  Lafityette,  for  its  business  connected  with 
its  eastern  division,  to  wit,  that  part  of  its  road  lying  between 
the  Toledo,  Wabash,  and  Western  Railway  and  Muncie,  it 
being  understood  and  agreed  that  such  use  of  the  track  by  said 
party  of  the  first  part  shall  be  subordinate  to  and  shall  not 
interfere  with  the  regular  trains  of  the  party  of  the  second 
part,  its  lessees,  successors,  or  assigns,  and  for  which  use  said 
party  of  the  first  part  shall  pay  monthly  to  the  party  of  the 
second  part,  on  or  before  the  15th  day  of  each  month,  a  rea- 
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sonable  compensatioii  to  be  agreed  upon  between  the  parties^ 
and  in  case  of  their  disagreement,  then  such  compensation  as 
a  disinterested,  competent  party  shall. decide  to  be  fair  and 
equitable. 

"  'And  said  party  of  the  first  part  hereby  conveys,  assigns, 
and  transfers  to  said  party  of  the  second  part,  its  lessees,  suc- 
cessors, and  assigns,  all  benefit  and  advantage  to  be  derived 
from  said  contract,  so  modified  as  aforesaid,  existing  between 
said  Cincinnati,  Lafayette,  and  Chicago  Railroad  Company  and 
the  party  of  the  first  part.  And  it  is  hereby  declared  that  all 
payments  to  b&  made  and  things  to  be  done  by  said  Cincin- 
nati, Lafayette,  and  Chicago  Railroad  Company,  as  provided 
for  in  said  contract,  and  modifications  thereof,  shall  inure  to, 
vest  in,  and  be  for  the  use  of,  said  party  of  the  second  part, 
its  lessees,  successors,  and  assigns. 

"  'And  the  said  party  of  the  second  part,  in  pursuance  of  a  res- 
olution of  its  board  of  directors,  adopted  on  the  29th  day  of 
September,  A.  D.  1871,  and  for  and  in  consideration  of  the 
covenants  and  agreements  on  the  part  of  said  party  of  the  first 
part,  hereinbefore  contained,  hereby  covenants  and  agrees,  to 
and  with  the  party  of  the  first  part,  its  successors,  and  assigns, 
that  it,  said  party  of  the  second  part,  will  furnish  the  locomo- 
tives and  cars  and  all  necessary  equipments  for,  and  will  run  and 
operate  in  a  proper  manner,  the  said  western  division  of  said 
Lafayette,  Muncie,  and  Bloomington  railroad,  from  the  Toledo, 
Wabash,  and  Western  Railway,  at  Lafayette,  to  the  Illinois 
state  line,  and  transport  freight  and  passengers  thereon,  and 
use  the  same  in  a  lawful  and  proper  manner,  as  required  by 
the  laws  of  the  State  of  Indiana,  during  all  the  term  aforesaid. 

"  'And  the  said  party  of  the  second  part,  in  pursuance  of  the 
resolution  aforesaid  and  in  and  for  the  consideration  aforesaid, 
further  covenants  and  agrees,  to  and  with  the  party  of  the  first 
part,  its  successors,  and  assigns,  that  it,  said  party  of  the  sec- 
ond part,  will  keep  and  maintain  said  western  division  of  said 
railroad,  with  its  tracks,  bridges,  culverts,  station  houses, 
water-tanks,  structures,  buildings,  fences,  and  appurtenances, 
in  good  order  and  condition,  and  make  all  necessary  renewals, 
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repairs,  and  additions  thereto,  at  its  own  proper  cost  and 
expense,  except  so  fiir  as^  they  may  be  paid  or  reimbursed  for 
by  said  Cincinnati,  Lafayette,  and  Chicago  Railroad  Company, 
under  its  said  contract  as  modified  as  aforesaid,  and  will  also 
pay  as  they  mature  the  seven  per  cent,  per  annum  interest  cou- 
pons upon  six  hundred  and  sixty-six  bonds  of  one  thousand 
dollars  each,  made,  issued,  and  sold  by  the  party  of  the  first 
part,  dated  the  Ist  day  of  August,  A.  D.  1871,  and  to  be  due 
on  the  1st  day  of  August,  A.  D.  1901,  to  Abraham  B.  Baylis, 
or  bearer,  in  the  city  of  New  York,  in  gold  coin  of  the  United 
States,  which  bonds  are  secured  by  a  mortgage  upon  said  west- 
em  division  of  said  road  and  all  its  appurtenances,  said  inter- 
est coupons  so  to  be  paid  by  said  party  -of  the  second  part 
being  payable  in  like  gold  coin,  semi-annually,  on  the  fijst 
days  of  February  and  August  in  each  year,  at  the  office  of  the 
Toledo,  Wabash,  and  A^estern  Railway  Company,  in  the  city 
of  New  York. 

"  'And  further,  the  said  party  of  the  second  part  will  pay  all 
taxes  and  assessments  which  may  be  levied  against  said  west- 
em  division  of  said  railroad.  And  said  party  of  the  second 
part  intther  covenants  and  agrees,  to  and  with  the  said  party 
of  the  first  part,  its  successors,  and  assigns,  that  said  party  of 
the  second  part  will  indemnify  and  save  said  party  of  the  first 
part  harmless  from  all  loss,  damage,  and  costs,  to  which  it  or 
they  may  be  liable  on  account  of  any  negligence  or  wrongful 
act  of  the  party  of  the  second  part,  its  lessees,  successors,  and 
assigns,  in  the  use  and  operation  of  the  said  western  division 
of  said  railroad. 

'' '  But  it  is  mutually  understood  and  agreed,  that  as  soon  as 
the  necessary  consent  can  be  obtained  of  persons  owning  a 
majority  of  the  capital  stock  of  said  Lafeyette,  Muncie,  and 
Bleomington  Railroad  Company,  the  said  western  division 
of  said  road,  with  its  appurtenances,  may  be  sold  and  con- 
veyed by  it  to  the  holders  of  said  bonds  and  mortgage  in  satisfac- 
tion and  discharge  thereof,  and  that  then  and  thereafter  this 
contract  shall  cease  and  be  void,  excepting  so  far  only  as  its 
oontinaanoe  is  necessary  for  the  protection  of  the  rights  hereby 
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secured  to  said  party  of  the  first  part^  for  .the  use  of  the  track 
between  the  Toledo^  Wabash^  and  Western  Railway  and  the 
Wabash  river^  and  the  use  of  part  of  said  division  by  the  Cin- 
cinnati^ La&yette^  and  Chicago  Railroad  Company^  under  the 
contracts  hereinbefore  mentioned ;  and  upon  such  sale  of  the 
western  division  of  said  railroad  and  its  appurtenances,  the 
purchaser  or  purchasers  thereof  shall  be  entitled  to  the  imme- 
diate possession,  use,  and  occupation  thereof,  as  against  the 
party  of  the  second  part,  its  lessees,  successors,  and  assigns. 

'^  ^  It  is  further  mutually  understood,  covenanted,  and  agreed, 
that  in  the  event  that  said  western  division  of  said  railroad 
shall  not  be  conveyed  by  said  party  of  the  first  part  to  the 
holders  of  said  bonds  and  said  mortgage,  in  discharge  thereof 
said  party  of  the  first  part  shall  pay  ofi"  and  discharge  the 
principal  of  all  said  six  hundred  and  sixty-six  thousand  dol- 
lars of  said  bonds,  at  the  maturity  thereof;  and  thereafter  said 
party  of  the  second  part  shall  pay,  semi-annually,  in  gold  coin, 
to  said  party  of  the  first  part,  its  successors,  or  assigns,  for  the 
use  of  said  western  division,  in  addition  to  keeping  the  same 
in  repair,  the  sum  of  twenty-three  thousand  three  hundred  and 
ten  dollars,  on  the  first  days  of  February  and  August,  during 
the  continuance  of  this  contract  and  of  said  term  of  ninety- 
nine  years,  and  renewable  thereafter.' 

''Now,  therefore,  by  this  agreement,  the  said  La&yette^ 
Bloomington,  and  Mississippi  Railway  Company  does  hereby 
assign,  transfer,and  set  over  to  the  said  Toledo,  Wabash,  and 
Western  Railway  Company,  the  said  contract  or  lease  and  all 
of  the  interest  of  the  said  second  party  in  and  to  the  same. 

"And  the  said  Toledo,  Wabash,  and  Western  Railway  Com- 
pany, in  consideration  of  said  assignment  and  transfer,  does 
hereby  undertake  and  agree  with  said  second  party,  that  it, 
the  said  Toledo,  Wabash,  and  Western  Railway  Company, 
will  fully  and  faithfully  do  and  perform  all  the  undertakings 
and  covenants  of  every  sort  and  kind  which,  by  the  said  con- 
tract or  lease,  the  said  Lafayette,  Bloomington,  and  Mississippi 
Railway  has  undertaken  and  agreed  to  do  and  perform. 

"And  the  said  Toledo,  Wabash,  and  Western  Railway  Com- 
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pany  hereby  covenants  and  agrees,  with  the  said  Lafayette, 
Bloomington,  and  Mississippi  Railway  Company,  in  consider- 
ation of  said  assignment  and  transfer  of  said  contract  or  lease, 
to  save  and  keep  harmless  the  said  La&yette,  Bloomington, 
and  Mississippi  Railway  Company,  on  account  of  any  and  all 
liability  assumed  by  said  Lafayette,  Bloomington,  and  Missis- 
sippi Railway  Company  by  said  contract  or  lease/^ 

The  original  complaint  seeks  to  have  the  agreement  declared 
void,  on  the  ground  of  fraud  in  the  directors  and  officers  of 
the  railroad  company  making  it,  with  other  persons,  the  facts 
of  which  are  formally  alleged,  and  also  because  it  is  uUra 
vires.  The  cross  complaint  seeks  to  avoid  the  agreement,  sim- 
ply because  it  is  uUra  vires,  the  grounds  of  which  are  formally 
averred. 

It  is  also  alleged,  that  the  Lafayette,  Muncie,  and  Bloom- 
ington Railroad  Company  is  a  corporation  organized  under 
the  general  law  of  the  State  of  Indiana,  for  the  purpose  of 
constructing,  owning,  and  maintaining  a  railroad  fi'om  Mun- 
cie^ Indiana,  by  the  way  of  La&yette,  to  a  point  on  the  line 
dividing  the  states  of  Indiana  and  Illinois,  in  the  general  direc- 
tion toward  Bloomington,  Illinois ;  and  that  about  the  same 
time  the  La&yette,  Bloomington,  and  Mississippi  Railroad 
Company  was  organized,  under  a  special  charter  granted  by 
the  legislature  of  Illinois,  for  the  purpose  of  constructing  a 
railroad  from  Bloomington,  Illinois,  to  a  point  on  the  line 
dividing  the  states  of  Illinois  and  Indiana,  in  the  general 
direction  toward  La&yette ;  the  Toledo,  Wabash,  and  West- 
em  Railway  Company  then  and  stilj  being  a  company  own- 
ing and  operating  a  railroad  running  from  Toledo,  in  Ohio, 
by  the  way  of  Lafayette,  Indiana,  to  Quincy,  Illinois. 

The  agreement,  which  is  attacked,  was  made  by  the  com- 
panies which  are  parties  thereto,  by  their  directors  and  offi- 
cers, without  the  consent  of  the  stockholders. 

The  averments  in  the  special  answer  to  the  original  com- 
plaint are  as  follows : 

'^  That  said  plaintiffs  sue  as  stockholders  of  the  Lafayette, 
Muncie,  and  Bloomington  Railroad  Company,  a  corporation 
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organized  and  existing  under  the  laws  of  Indiana^  to  enforce 
certain  alleged  rights  of  the  corporation  which,  if  they  exist, 
constitute  a  cause  or  causes  of  action  in  favor  of  said  railroad 
'  company  itself,  and  do  not  constitute  a  cause  or  causes  of  action 
in  favor  of  any  or  all  of  the  stockholders  of  said  corporation, 
unless  it  is  made  to  appear  that  the  directory  of  said  corpora- 
tion, in  violation  of  their  trusts  as  such  directors,  and  to  the 
prejudice  of  the  rights  of  the  stockholders,  refuses,  after  proper 
demand  made,  to  enforce  such  right  by  action  in  the  name  of 
said  corporation ;  that  when  this  action  was  instituted  and 
commenced,  the  board  of  directors  of  the  Lafayette,  Muncie, 
and  Bloomington  Railroad  Company  aforesaid,  consisted  of 
the  following  named  persons,  to  wit:  William  Lingle,  Owen 
Ball,  Martin  L.  Pierce,  Henry  T.  Sample,  James  H.  Telford, 
"W.  J.  Templeton,  John  Green,  Joseph  Buckles,  C.  E.  Ship- 
ley, John  Purdue,  Adams  Earl,  Moses  Fowler,  and  Hiram 
W.  Chase ;  and  the  plaintiffs^  complaint  alleges  that  this  board 
of  directors,  u^der  the  fraudulent  manipulations,  and  to  pro- 
mote the  private  interests  of  three  of  its  members,  to  wit, 
Earl,  Fowler,  and  Chase  (who  in  their  individual  capacities 
are  defendants  in  this  action),  had  grossly  violated  the  trust 
committed  to  said  board,  and  threatened  to  commit  other  and 
further  acts  in  violation  of  said  trust,  to  the  great  injury  of 
the  plaintifis  and  other  stockholders  of  the  Lafayette,  Muncie, 
and  Bloomington  Railroad  Company  aforesaid ;  that  aftier  the 
commencement  of  this  action,  and  during  the  pendency  thereof, 
to  wit,  some  time  in  the  month  of  September,  1872,  a  new 
election  was  held  by  the  stockholders  of  said  railroad  company, 
for  the  purpose  of  electing  a  new  board  of  directors  for  said 
company ;  and  at  said  election  the  plaintifis  in  this  action,  and 
other  stockholders  of  said  company,  duly  and  legally  elected 
a  new  board  of  directors  of  and  for  said  company,  consisting 
of  the  following  named  persons,  and  no  others,  to  wit :  Oliver 
W.  Pierce,  John  W.  Heath,  James  B,  Falley,  William  C.  Wil- 
son, Isaac  Lewis,  Alexander  Wilson,  John  W.  Martin,  Joseph 
Heath,  Henry  T.  Morris,  Samuel  P.  Anthony,  John  Green, 
Frederick  Gciger,  and  Hiram    Shaw;  and  that  the   above 
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named  persons  were  so  elected  as  the  board  of  directors  of  said 
railroad  company,  with  the  assistance  of  the  votes  of  the  said 
plaintiffs  as  stockholders  therein,  and  that  said  board  imme- 
diately after  its  election,  and  in  the  month  of  September,  1873, 
assumed  the  management  of  the  corporate  business  affairs  and 
franchises  of  said  railroad  company,  and  have  ever  since  had 
and  still  have  full  and  complete  control  of  said  company,  its 
corporate  property,  business,  and  franchises ;  that  said  board 
of  directors  of  said  company,  so  elected  in  September,  1873, 
and  also  the  board  of  directors  elected  at  the  last  annual  elec- 
tion in  July,  1874,  were,  at  the  time  of  their  election,  and  ever 
since  have  continued  tg  be,  and  still  are,  in  complete  accord 
and  harmony  with  the  plaintiffs  in  this  action,  and  \nth  a 
majority  in  number  and  interest  of  the  stockholders  of  said 
company,  as  to  the  management  of  its  affiiirs,  and  as  to  the 
seeking  of  redress  by  legal  proceedings  for  the  supposed  wrongs 
and  injuries  complained  of  by  the  plaintiffs  in  the  complaint 
filed  in  this  cause ;  that  the  present  board  of  directors  of  said 
company,  so  elected  and  so  now  controlling  said  company  as 
aforesaid,  not  only  do  not  refuse,  fail,  or  neglect  to  seek  redress 
by  proceedings  for  the  supposed  cause  of  action  declared  upon 
in  the  plaintiffs'  complaint,  but  on  the  contrary  thereof  respon- 
dents say  that  soon  after  the  election  of  said  board  of  directors, 
and  at  the  September  term,  1873,  of  this  court,  the  said  board 
caused  a  cross  complaint  to  be  filed  in  this  cause  against 
respondents,  in  the  name  and  on  behalf  of  the  Lafayette,  Mun-. 
cie,  and  Bloomington  Railroad  Company  aforesaid,  in  which 
cross  complaint  substantially  the  same  relief  is  prayed  that  the 
plaintiff  seek  in  and  by  their  complaint  filed  in  this  cause ; 
and  by  reason  of  the  matters  herein  cJleged,  respondents  say 
that  the  Lafiiyette,  Muncie,  and  Bloomington  Railroad  Com- 
pany aforesaid,  while  nominally  a  defendant  in  this  action,  is 
in  reality  performing  the  functions  of  a  plaintiff,  and  is,  as  a 
defendant,  by  its  cross  bill,  seeking  to  obtain  the  same  relief 
that  the  plaintiffs  as  stockholders  are  seeking  in  the  same 
action ;  wherefore  these  respondents  insist  that  the  plaintiffs 
never  had  the  legal  capacity  to  sue  in  this  action,  and  if  such 
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capacity  to  sue  did  exist  at  the  commencement  of  this  action, 
it  ceased  when  the  said  board  of  directors  were  elected  and 
assumed  control  of  the  business  afiairs  and  franchises  of  the 
corporation  as  aforesaid/^ 

Assignment  of  errors  by  the  appellants,  plaintiff  in  the 
original  complaint : 

1.  The  court  erred  in  sustaining  the  motions  of  the  appel- 
lees to  strike  out  parts  of  the  third  paragraph  of  their  com- 
plaint. 

2.  The  court  erred  in  overruling  the  demurrer  of  these 
appellants  to  the  first  paragraph  of  the  answer  of  the  appellees, 
and  in  rendering  final  judgment  thereon. 

Assignment  of  errors  by  the  appellant  who  is  the  plaintiff 
in  the  cross  complaint: 

1.  The  court  erred  in  sustaining  each  of  the  motions  made 
by  the  appellees  named  (who  are  defendants  to  said  cross  com- 
plaint), to  strike  out  parts  of  the  cross  complaint. 

2.  The  court  erred  in  sustaining  the  demurrers  to  said  cross 
complaint,  and  in  rendering  final  judgment  thereon. 

The  appellants  make  the  following  points : 

"  1.  A  charter  granted  to  a  railway  corporation  for  the  pur- 
pose of  constructing,  owning,  and  maintaining  a  railroad,  con- 
fers a  trust  special  to  the  corporators  in  relation  to  the  purposes 
of  its  creation,  and  hence  such  a  corporation  has  no  power  to 
enter  into  contracts  foreign  to  those  for  which  it  was  created, 
or  to  delegate  its  franchises,  or  to  incapacitate  itself  to  discharge 
its  duties  to  the  public  by  a  lease  or  sale  of  its  road.  Agree- 
ments of  that  character,  unauthorized  by  its  charter,  are  incon- 
sistent with  the  obligations  of  the  corporation  to  the  public, 
ultra  vires,  and  void. 

"  Hodges  Railways,  63;  2  Kent  Com.  299 ;  Colman  v.  EasA-^ 
em  Counties  R.  W.  Co.,  10  Beav.  1 ;  Beman  v.  Rufford,  1 
Sim.  N.  s.  550;  The  Great  Northern  R.  W.  Co.  v.  The  Eastern 
Counties  R.  W.  Co.,  9  Hare,  304 ;  Winch  v.  Birkenhead,  ete., 
R.  W.  Co.,  13  Eng.  L.  &  Eq.  506 ;  East  Anglian  R.  W.  Co. 
V.  The  Eastern  Counties  R.  W.  Co.,  11  C.  B.  775 ;  MacGregar 
V.  The  OjUdal Manager,  etc.,  16  Eng.  L.  &  Eq.  180;  TheShreiM- 
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bury,  etc.,  R.  W.  Oo.  v.  The  North-Western  E.  W.  Co.,  6  H. 
L.  Cas.  113;  BisseUv.  The  Michigan  Sovihem,  etc.,  R.  R.  Oo., 
22  N.  Y.  299 ;  Bank  of  Augusta  v.  Eark,  13  Peters,  687 ; 
Pearce  v.  The  Madison,  etc.,  R.  R.  Oo.,  21  How.  441 ;  The 
Union  Bridge  Oo.  v.  The  Troy,  etc.,  R.  R.  Oo.,  7  Lansing, 
240 ;  BuffeU  v.  The  Troy  &  Boston  R.  R.  0>.,  40  N.  Y.  180  ; 
Richardson  v.  Sibley,  11  Allen,  65;  Blach  v.  The  United 
Companies  of  New  Jersey,  4  Amer.  Law  Times,  236 ;  8al0' 
mons  V.  Laing,  12  Beavan,  353 ;  Bagshaw  v.  The  Eastern  Union 
R.  W.  Co.,  2  Macn.  &  G.  389;  The  York,  etc.,  R.  R.  Oo.  v. 
Wtnans,  17  How.  30 ;  The  ShdbymUe,  etc.,  Turnpike  Oo.  v. 
Barnes,  42  Ind.  498. 

'^  2.  We  have  thus  &r  treated  the  question  as  though  the  exe- 
cation  of  the  lease  had  been  the  act  of  the  corporators.  The 
cross  complaint  alleges,  and  the  demurrer  admits,  that  the  exe* 
cation  of  the  lease  was  the  act  of  the  directors,  transacted 
without  the  knowledge  or  consent  of  the  corporators,  and  in 
betrayal  of  their  interest  and  wishes.  Now,  admitting  that 
the  corporators  had  authority  to  step  outside  of  their  charter, 
and  sell  their  road  and  abandon  the  enterprise  in  which  they 
had  embarked,  it  does  not  follow  that  the  directors  elected  to 
manage  the  business  of  the  road,  with  reference  to  the  pur- 
poses of  its  c]:eation,  had  any  such  authority.  We  therefore 
insist  that  the  lease  is  void,  not  only  as  against  the  State,  but 
as  against  the  corporators,  as  having  been  executed  in  esrcess 
of  the  authoriiy  which  they  had  conferred  upon  their  direc- 
tors. It  is  conceded  by  all  authoriiy,  that  the  directors  of  a 
railway  or  other  corporation  are  the  agents  of  the  sharehold- 
ers, and  can  exercise  no  powers  not  conferred  upon  them  by 
the  charter,  without  the  consent  of  the  shareholders.  This  court, 
in  the  late  case  of  The  Board  of  OommWs  of  Tippecanoe  Oo.  v. 
Reynolds,  44  Ind.  509,  decided  that  the  directors  of  a  railway 
corporatioir  occupy  the  relation  to  the  shareholders  of  agents. 
In  that  case,  the  court  said :  '  It  seems  to  us,  however,  keeping  in 
view  the  current  of  authorities,  that  notwithstanding  the  gen- 
eral language  employed  in  the  above  cases,  for  some  purposes, 
Vol.  L.— 7 
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the  directors  of  a  corporation  stand  in  a  relation  similar  to 
that  of  trustees  for  the  shareholders.  This  seems  to  be  the 
case  in  reference  tp  the  management,  by  the  directors,  of  the 
property  and  general  affairs  of  the  corporation.'  See,  also, 
Perry  Trusts,  sec.  207 ;  Angell  &  A.  Corp.,  sees.  312-313 ; 
Verplanck  v.  Mercantile  Ins.  Co,,  1  Edw.  Ch.  84, 87 ;  European, 
etc.,  R.  W.  Co.  V.  Poor,  59  Me.  277 ;  ScoU  v.  Depeyster, 
1  Edw.  Ch.  613 ;  The  Great  Lax.  R.  W.  Go.  v.  Magnay,  25 
Beavan,  586 ;  Wright  v.  Bundy,  11  Ind.  398 ;  Clay  v.  Rufford, 
19  Eng.  L.  &  Eq.  350;  The  Bedford  R.  R.  Co.  v.  Bowser,  48 
Penn.  St.  29 ;  Eidman  v.  Bovyman,  58  111.  444 ;  Railway  Co. 
V.  Allerton,  18  Wal.  233 ;  Balfour  v.  Earnest,  5  C.  B.  n,  s. 
601;  Cohen  v.  Wilkinson,  1  Macn.  &  G.  481. 

"  In  the  case  of  the  SaJem  Bank  v.  Gloucester  Bank,  17  Mass. 
1,  the  Supreme  Court  of  Massachusetts  said :  '  The  case  of 
Wyman  v.  The  Hallowelland  Augusta  Bank,  14  Mass.  58,  recog- 
nizes a  distinction  between  acts  of  an  agent  for  his  principal 
in  common  cases,  and  similar  acts  done  by  the  servants  or 
officers  of  a  corporation.  And  there  is  reason  for  this  distinc- 
tion ;  for  in  the  first  case,  the  extent  of  the  authority  is  known 
only  between  the  principal  and  the  agent;  whereas  in  the  latter 
the  authority  is  created  by  statute,  or  is  matter  of  record  in 
the  books  of  the  corporation,  to  which  all  may  have  access 
who  have  occasion  to  deal  with  the  officers.' 

".The  same  precise  point  is  decided  in  the  following  cases 
above  cited :  MacGregor  v.  The  Official  Manager,  etc.,  16 
Eng.  L.  &  Eq.  180 ;  Pearce  v.  The  Madison  and  Indiaaiapolis 
R.  R.  Co.,  21  How.  441 ;  Eidman  v.  Bowman,  58  111.  444; 
Railway  Company  v.  Allerton,  18  Wal.  233. 

"  3.  But  it  is  contended  that  these  principles  of  law,  so  nec- 
essary to  protect  the  public  against  the  frauds  and  depredations 
of  corporate  managers,  suggested  by  the  wisdom  and  experience 
of  ages,  have  been  swept  from  existence  in  Indiana  by  legis- 
lative enactments. 

"  Section  3  of  an  act  approved  February  23d,  1853,  entitled 

^an  act  to  authorize  railroad  companies  to  consolidate  their 

stock  with  the  stock  of  railroad  companies  in  this  or  in  an 
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adjoining  State,  and  to  connect  their  roads  with  the  roads  of 
eaid  companies,  and  to  authorize  railroad  companies  to  constnict 
their  roads  on  the  routes  which  they  may  have  heretofore  sur- 
veyed and  located,  and  to  use  and  occupy  the  same  when  com- 
pleted,' 2  G.  &  H.  526,  is  relied  upon.  That  section  pro- 
vides, '  that  any  railroad  company  heretofore  organized,  or 
which  may  hereafter  be  organized  under  the  general  or  special 
laws  of  this  State,  and  which  may  have  constructed,  or  com- 
menced the  construction  of  their  road  so  as  to  meet  and  con- 
nect with  any  other  railroad  in  an  adjoining  state  at  the 
boundary  line  of  this  State,  shall  have  the  power  to  make  such 
contracts  and  agreements  With  any  such  road  constructed  in  an 
adjoining  state,  for  the  transportation  of  freight  and  passen- 
gers, or  for  the  use  of  its  said  road,  as  to  the  board  of  direc- 
tors may  seem  proper.' 

"  This  section  of  the  act,  say  adverse  counsel,  fully  authorizes 
directors  of  railway  corporations  to  execute  perpetual  leases 
of  their  roads,  without  the  consent  of  the  shareholders  or  the 
public.  If  this  construction  of  the  section  is  warranted,  it  not 
only  repeals  by  implication  highly  conservative  provisions, 
above  referred  to,  of  the  general  act  of  this  State,  providing 
for  the  incorporation  of  railroads,  but  is  in  derogation  of  the 
common  law.  Certainly,  no  court  will  give  the  section  such 
a  construction,  unless  compelled  to  do  so  by  the  clear  and  man- 
ifest import  of  its  language. 

"The  object  of  the  section  seems  to  be  to  authorize  Indiana 
corporations  to  arrange  for  the  transportation  of  freight  and 
pasBengers  in  other  states  and  beyond  their  chartered  terminiy 
which,  perhaps,  they  would  have  had  no  authority  to  do  in  its 
absence.  Bisadl  v.  The  Michigan  Southern^  etc.,  R.  R.  Oo., 
9wpra,  and  Hood  v.  The  New  York,  etc.,  R.  R.  Co.,  22  Conn. 
.  602.  This  view  is  strengthened  by  the  consideration  that  the 
section  requires,  as  a  condition  of  the  exercise  of  the  power, 
that  the  road  of  the  foreign  corporation  be  constructed  and  in 
a  condition  to  perform  its  part  of  the  contract.  Had  the  inten- 
tion of  the  l^slature  been  to  grant  the  power  to  lease  or  sell, 
it  would  have  been  immaterial  whether  the  road  of  the  foreign 


100  SUPREME  COURT  OF  INDIANA. 

The  Bottd,  etc.,  Tippecanoe  Co.  etaL  v.  The  Lafayette,  etc.,  B.  "R,  Co.  el  qL 

corporation  was  constructed  or  not.  The  point  here  made  was 
in  the  mind  of  the  legislature ;  for  the  first  section  of  the  acf^ « 
relating  to  consolidation  of  railroads^  provides,  '  that  any  rail- 
road company  in  this  State  shall  have  the  power  to  intersect, 
join,  and  unite  their  railroad  with  any  other  railroad  con- 
structed, or  in  the  process  of  construction/  etc. ;  whereas,  in 
the  third  section  of  the  act,  as  a  condition  of  the  exercise  of 
the  power,  it  is  required  that  the  road  of  the  foreign  corpora- 
tion be  constructed.  Adverse  counsel  insist  that  the  word 
'  constructed '  be  stricken  from  the  third  section  as  having  no 
meaning.  For  this  we  submit  there  is  no  authority.  It  is 
averred  in  the  cross  complaint,  and  admitted  by  the  demurrer, 
that  the  road  of  the  Illinob  corporation  was  not  constructed 
when  the  lease  was  executed. 

'^  The  very  construction  which  we  here  insist  upon  was  given 
to  the  third  section  of  the  act  by  this  court  in  the  case  of 
Smead  v.  The  Indianapolis,  etc.,  R.  JR.  Ch,,  11  Ind.  104. 

'^4.  There  can  be  no  pretence  that  the  Lafiiyette,  Muncie,  and 
Bloomington  Railway  Company  are  estopped  in  this  case  from 
disputing  the  validity  of  the  lease  in  question.  There  is  no 
estoppel  by  deed,  for  no  valid  or  binding  deed  was  ever  exe- 
cuted. If  we  are  right  in  the  proposition  first  above  dis- 
cussed, the  transaction  is  void  as  in  contravention  of  public 
policy,  and  the  lease  of  no  more  force  and  effect  than  if  it  had 
ne^r  been  executed.  The  law  on  this  question  is  stated  with 
force  and  precision,  by  Stobeb,  J.,  in  the  above  cited  case  of 
TheO.&M.  B.  JR.  Cb.  v.  The  Ind.  &  Gin.  R.  R.  Co.,  5  Am. 
L.  Reg.  N.  8.  733 :  '  But  where  a  body  of  individuals  is  vested 
with  power  only  to  engage  in  a  special  business,  any  attempt 
on  the  part  of  such  a  corporation  to  change  the  object  of  their 
association,  or  undertake  new  and  distinct  pursuits  from  those 
described  in  their  organic  law,  such  assumptions  are  ipso  f ado 
illegal,  and  whenever  brought  to  the  notice  of  the  courts  by 
third  persons,  or  the  parties  themselves  to  the  contract,  will 
not  be  sustained.  In  such  cases  there  is  no  estoppel,  for  there 
is  no  legal  competency  in  the  contracting  parties ;  and  the 
affirmance,  or  diasiffirmance,  of  their  acts,  by  mattei  in  pais,  or 
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by  corporate  resolations,  can  give  no  validity  to  that  which 
never  legally  existed.  If  a  corporation  could  be  estopped  from 
setting  np  its  want  of  authoriiy  to  enter  into  contracts  made 
by  its  agents,  its  power  might  be  indefinitely  enlarged,  and 
what  it  was  not  permitted  to  do  by  its  charter  would  become 
obligatory  by  its  acquiescence.' 

"  The  defence  of  uUra  vires  was  .allowed  to  shareholders  in 
railway  corporations,  standing  upon  the  record  in  their  cor- 
porate names,  in  the  following  well  considered  cases :  The 
East  Anglian  B.  W.  Cb.  v.  The  Eastern  (hmUies  B.  W.  Ch., 
11  C.  B.  775;  The  Oreai  Northern  B,  W.  Co.  v.  The 
JEastem  Counties  B.  W.  Oo.y  9  Hare,  306;  MacQregor  v; 
The  Official  Manager,  etc.,  16  Eng.  L.  &  Eq.  182 ;  Peao'oe 
V.  The  Madison  and  Indianapolis  B.  B.  Co.,  21  How.  441. 

'^  These  cases  were  all  decided  by  courts  of  the  highest  author- 
iiy. It  is  well  said,  by  S£LDEN,  J.,  in  BisseU  v.  The  Michi- 
gan Southern  and  Northern  Indiana  B.  B.  Co.:  'In  Eng- 
land this  question  has  been  before  every  judge  and  every  court, 
has  been  presented  in  every  possible  form,  and  argued  by  men 
of  the  highest  talent,  and  the  tesult  has  been  uniformly  the 
same.  If  it  is  possible  to  settle  this  question  by  authority,  this 
must  settle  it  at  least  in  that  country.' 

^'Angell  &  Ames,  in  their  work  on  corporations,  sec.  256, 
say :  '  Nor  is  a  corporation,  in  such  case,  when  an  action  is 
brought  against  them  on  a  contract,  estopped,  by  the  consid- 
eration they  have  received,  from  denying  their  competency  to 
make  the  contract ;  for  if  so,  the  estoppel  would  apply  equally 
to  the  other  contracting  party,  and  the  limitation  upon  the 
power  of  the  corporation  would  be  of  no  avail.'  See,  also, 
Pierce  Am.  R  R.  Law,  395." 

The  appellees  make  the  following  points : 

'^  1.  The  rule  as  to  what  isnecessary,  in  cases  like  the  present, 
to  enable  stockholders  to  sue  on  a  cause  of  action  belonging 
to  the  corporation,  is  laid  down  as  follows,  by  the  Supreme 
Court  of  the  United  States,  in  Memphis  (My  v.  Bean,  8  Wal. 
73,  viz. :  . 

"  *  The  judgment  in  the  case  of  Dodge  v.  Woolsey  authorizes 
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the  stockholder  of  a  company  to  institute  a  suit  in  equity  in 
his  own  name  against  a  wrong-doer^  whose  acts  operate  to  the 
prejudice  of  the  interests  of  the  stockholders^  such  as  dimin- 
ishiDg  their  dividends  and  lessening  the  value  of  their  stock,  in 
a  case  where  application  has  first  been  made  to  the  directors 
of  the  company  to  institute  the  suit  in  its  own  name,  and  they 
have  refused.  This  refusal  of  the  board  of  directors  is  essential 
in  order  to  give  to  the  stockholder  any  standing  in  court,  as  the 
charter  confers  upon  the  directors  representing  the  body  of  stock- 
holders, the  general  management  of  the  business  of  the  com- 
pany. There  must  be  a  clear  de&ult,  therefore,  on  their  part, 
involving  a  breach  of  duty,  within  the  rule  established  in 
equity,  to  authorize  a  stockholder  to  institute  the  suit  in  his 
own  behalf,  or  for  himself  and  other  stockholders  who  may 
choose  to  join. 

"  See,  also,  Branson  v.  LaOrosse,  etc.,  B.  JR.  Ob.,  2  Wal. 
283;  Dodge  v.  TToo&ey,  18  How.  331 ;  Bobinson  v.  Smith,  3 
Paige,  222 ;  Angell  &  Ames  Corp.,  sec.  312 ;  Brewer  v.  Boston 
Theatre,  104  Mass.  378. 

"  2.  A  cross  bill  is  a  mode  of  defence  to  the  original  bill.  It 
is  an  auxiliary  or  dependency  upon  the  original  suit,  and  not 
a  reiteration  by  the  defendant,  who  ought  to  be  a  plaintifi^,  of 
the  allegations  of  the  original  bill.  Story  Eq.  PL,  sees.  393 
and  399;  Gross  v.  De  Voile,  1  Wal.  1;  Dan.  Ch.  Prac. 
1649, 1652. 

"  For  the  reasons  already  given,  and  on  the  strength  of  the 
authorities  "before  cited,  we  insist : 

"  1st.  That  the  plaintiffs,  as  is  shown  by  the  record,  never 
had  a  right  to  sue  in  their  own  names. 

^'2d.  That  if  such  right  to  sue  existed  at  the  time  of  the  com- 
mencement of  the  action,  it  ceased  before  the  filing  of  the 
appellees'  answer,  when  a  new  board  of  directors  was  elected, 
who  were  willing  to  act  in  harmony  with  the  plaintiffs  in  rela- 
tion to  the  matters  in  litigation  in  this  action. 

"  3.  The  first  question  is  one  of  power. 

''Do  the  statutes  of  Indiana  authorize  or  provide  in  any  man- 
ner for  railroad  leases,  allowing  railroads  to  lease  or  to  be 
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leased  ?  This  inquiry  will  involve  whatever  may  have  been 
done  analogous  to  leasing. 

''  1st.  Thus,  the  statutes  of  Indiana  make  explicit  provbion 
for  the  consolidation  of  railroads,  chartered  by  the  laws  of  this 
State,  with  railroads  which  form  continuous  lines  within  or 
without  the  State.  1  G.  &  H.,  chaps.  135,  136,  137,  the 
Indiana  consolidation  law. 

"  2d.  It  may  well  be  that  there  is  no  express  law  to  regulate 
railroad  leases.  The  legislature  has  not,  it  is  believed,  made 
any  express  statutory  enactment  showing  how,  or  under  what 
conditions,  and  with  what  solemnities,  a  lease  of  a  railroad 
might  be  made  and  should  be  executed.  But  it  is  submitted 
that  no  public  policy  is  infringed  by  a  lease  that  is  not  equally 
and  much  more  directly  involved  in  consolidation.  Indeed, 
consolidation  is  nothing  more  or  less  than  a  perpetual  lease. 
Every  objection  to  a  lease  for  ninety-nine  years  may  be  urged 
with  tenfold  fierce  against  the  policy  of  consolidation.  A  lease 
fer  any  specific  number  of  years  is,  in  effect,  but  a  modified  or 
base  fi>rm  of  consolidation. 

"  3d.  In  the  same  line  of  argument,  it  is  believed  there  is  no 
legislation  directly  or  impliedly  prohibitory  of  railroad  leases. 
Until  very  lately  the  policy  of  the  State  has  been  to  foster 
railroads.  Even  still  the  legislative  policy  is  to  extend  the 
railroad  system,  whatever  change  hostile  to  railroad  manage- 
ment may,  in  some  localities,  have  come  over  the  public  mind. 
The  point  of  the  argument,  and  all  that  is  intended  here  is, 
that  there  is  nothing  in  the  statute  book  prohibitory,  either 
directly  or  impliedly,  of  railroad  leases. 

'^  4th.  Repeated  legislative  acts  recognize  existing  railroad 
leases  as  valid  and  the  lessees  rightfully  in  possession.  This 
mode  of  recognition  will  appear  more  fully  in  the  statutes 
hereafter  cited. . 

'^  5th.  Besides  these  repeated  recognitions  through  a  series  of 
years,  the  State  has  never,  it  is  believed,  called  in  question  the 
validity  of  railroad  leases,  though  it  is  well  known  that  for 
the  last  twenty  years  these  railroad  leases  have  been  annually 
and  rapidly  increased.    We  are  unable  to  find  any  case  where 
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the  Attorney  Greneral  has  interposed  any  inquiry  to  ascertain 
by  what  authority  these  raikoad  leases  were  made. 

"  6th.  Not  only  has  the  State  not  prohibited  railroad  leases, 
or  exercised  her  right  to  inquire  by  what  authority  they  were 
made^  but^  on  the  contrary^  she  has  recognized  them  in  the 
practical  affidrs  and  administration  of  the  government.  She 
has  taken  pains  to  define  the  rights  and  duties  of  railroad  les- 
sees in  numerous  instances.  She  has  faithfully  remembered 
railroad  lessees  in  the  parental  levy  and  collection  of  taxes, 
and  in  many  other  ways  which  will  claim  the  attention  of  the 
court  hereafter. 

*'  The  statutes  of  Indiana  as  to  railroad. leases :  In  1  Q.  & 
H.  527,  sec.  3,  it  is  enacted,  that  '  any  railroad  company 
heretofore  organized,  or  which  may  hereafter  be  organized 
under  the  general  or  special  laws  of  this  State,  and  which 
may  have  constructed,  or  commenced  the  construction  of  their 
road  so  as  to  meet  and  connect  with  any  other  railroad  in  an 
adjoining  state  at  the  boundary  line  of  this  State,  shall  have 
the  power  to  make  such  contracts  and  agreemente  with  any 
such  road  constructed  in  an  adjoining  state,  for  the  transpor- 
tation of  freight  and  passengers,  and  for  the  use  of  ite  said 
road,  as  to  the  board  of  directors  may  seem  proper.' 

'^  What  does  the  '  use  of  ite  said  road '  mean  but  a  lease  ? 
And  if  this  confers  the  power  to  lease,  as  it  clearly  does,  who 
shall  dictete  the  deteils  ?  Who  shall  settle  the  length  of  the 
term  and  other  minutisB  of  the  lease  ?  Only  the  parties  them- 
selves, and  not  the  courte. 

"  The  seventh  section,  3  Ind,  Stet.  399,  treating  of  the  sale 
of  railroads,  reads  thus : 

" '  Sec.  7.  Any  railroad  company  incorporated  under  the  pro- 
visions of  this  act,  shall  have  the  power  and  authority  to 
acquire,  by  purchase  or  contract,  the  road,  road  bed,  real  and 
personal  property,  righte  and  franchises  of  any  other  railroad 
corporation  or  corporations  which  may  cross  or  intersect  the 
line  of  such  railroad  company,  or  any  part  of  the  same,'  ete., 
'  and  may  also  purchase  or  contract  for  the  use  and  enjoyment^ 
in  whole  or  in  part,  of  any  railroad  or  railroads  lying  within 
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adjoining  stateR,  may  assume  such  of  the  debts  and  liabilities 
of  such  corporations  as  may  be  deemed  proper ;  and  upon  pur- 
chasing any  such  railroad  or  railroads,  all  the  real  and  personal 
property  of  such  corporations,  so  purchased,  and  also  the  rights, 
powers  and  franchises  of  the  same,  shall  become  vested  in  the 
railroad  company  so  pqrchasing  the  same,  together  with,' 
etc. 

^*  Chapter  265,  3  Ind.  Stat.  401,  extends  the  privil^e  of  the 
forgoing  act  of  March  3d,  1865,  to  all  railroads. 

^*  The  word  '  lessees '  is  repeatedly  used  by  the  legislature  in 
various  relations,  but  always  in  terms  of  recognition.  Ihus,  in 
section  6,  3  Ind.  Stat.  408,  it  is  used  in  this  wise,  viz. :  '  and 
in  case  of  sale  or  assignment,  the  purchaser,  assignees,  or  lessees 
Aereof^  shall,'  etc. 

^^  Another  and  more  direct  recognition  of  leases,  lessees,  etc., 
of  railroads  is  the  eighth  section  of  the  acts  of  the  Special  Ses- 
sion of  1865,  p.  121  (3  Ind.  Stat.  420).  Among  the  subjects 
of  taxation,  the  State  kindly  remembers  railroads  thus,  viz. : 

'^ '  In  case  any  railroad  or  any  part  thereof  shall  have  been, 
or  shall  hereafter  be  leased,  conveyed  or  mortgaged  to  any 
other  railroad  company,  and  shall  be  in  the  possession  of  such 
other  company,  under  such  lease,  conveyance  or  mortgage,  Ihe 
road,  or  part  thereof,  so  leased,  conveyed  or  mortgaged,  shall, 
during  the  continuance  of  such  possession,  be  assessed,  for  tax- 
ation, as  the  property  of  the  company  having  such  possession, 
in  the  same  manner  as  if  it  were  a  part  of  the  road  of  such 
lessee,  grantee  or  mortgagee,  under  its  own  charter ;  and  such 
leasee,  grantee  or  mortgagee  shall,  during  the  continuance  of 
such  possession,  have  all  the  rights  and  be  subject  to  all  the 
duties  and  liabilities,'  etc. 

'^  4.  Nor  is  the  sanction  of  the  Supreme  Court  wanting  to 
strengthen  the  defendants'  view  of  the  question.  Without 
spending  time  to  collate  the  numerous  cases  more  or  less  in 
point,  we  select  two. 

''Oneof  theseisthecaseof  2%6Pi«86wr5rA,  etc.,  B.  W.  06.  y.' 
JZam,35  Ind.  291.  Suit  for  killing  cattle  by  the  C,  C.  &  I.  C. 
B.  W.  Co.,  with  an  allegation  that,  since  the  killing,  said  C, 
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C.  &  I.  C.  Co.  consolidated  with  the  defendant,  and  was  now 
known  and  managed  hj  the  Pittsburgh^  Cincinnati  &  Bt.  Louis 
Railway  Co. 

^^On  the  trial,  it  was  shown  that  the  defendant  (appellant  in 
this  court)  was  the  lessee  of  the  road,  franchises,  etc.,  of  the 
C,  C.  &  I.  C.  Co.  It  further  appeared  that  the  horse  was  killed 
before  the  making  of  the  lease,  while  the  road  was  operated 
by  the  lessor. 

^^  Here  the  point  in  question  is  the  distinction  between  a  lease 
and  a  consolidation.  It  is  well  settled  that  the  consolidated  road 
is  liable  for  the  debts  of  its  constituent  parts.  The  B.  &  8.  R. 
a.  Cb,  V.  Muaselnuin,  2  Grant  Pa.  348.  But  the  evidence  of  a 
lease  does  not  support  the  allegation  that  the  two  roads  were 
consolidated.  The  court  held  that,  on  general  principles,  the 
defendant,  by  taking  a  lease,  did  not  become  liable  for  the 
torts  of  the  lessor,  conmiitted  prior  to  the  date  of  the  lease. 
'  Nor  do  we  think  the  statute  (3  Ind.  Stat.  413)  fixes  on  the 
lessee  any  liability  for  animals  killed  before  the  lease  was 
executed.'  35  Ind.  292. 

'^  So,  in  JHuey  v.  The  Indianapolis,  etc.,  R.  JR.  Cb.,  45  Ind.  320, 
the  same  statute  (3  Ind.  Stat.  413)  is  again  construed  by  the 
Supreme  Court.  It  was  there  held,  that  the  statute  makes  the 
company  owning  the  railroad  jointly  and  severally  liable  with 
the  lessees,  assignees,  receivers,  and  other  persons  running  or 
controlling  any  railroad,  for  stock  killed,  etc. 

"  The  court  say :  '  There  have  been  many  decisions  as  to 
the  liability  of  companies,  where  the  roads  were  run  and  oper- 
ated by  lessees,  assignees,  and  receivers,'  etc.  Stewart  v. 
English,  6  Ind.  176. 

"  The  case  of  BisaeU  v.  The  Michigan  Sotdhern,  etc.,  R.  R.  Cb., 
mipra,  is  a  full  and  exhaustive  discussion  of  railway  trusts, 
trustees,  and  beneficiaries,  and  what  is  meant  by  the  phrase 
uUra  vires.  McCluer  v.  Uie  Manchester,  etc.,  R.  R.  Co.,  13 
»Gray,  124 ;  Langleyv.  The  Boston,  etc..  Railroad,  10  Gray,  103; 
lAfe  and  Fire  Ins.  Oo.  v.  Mechanic  Fire  Ins.  Co.,  7  "Wend. 
31 ;  Allegheny  OUyy.  McClurkan,  14  Penn.  St.  81 ;  Bargaley. 
Shortridge,    6    H.    L.    Cas.    297;    Railroad    Oompany    v. 
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Howard,  7  Wal.  413 ;  ZaImsJdev.  The  0.,  O.  &  C.  B.  R.  Co., 
23  Howard,  381 ;  Bandall  v.  Van  Vechten,  19  Johns.  60;  1 
Parsons  Con.  139;  1  Redfield  Am.  R.  W.  Cas.  662,  573-4; 
Neudadtv.  The Itt.  O.  B.  B.  Co.,  31  111.  484;  Them.  0.  B. 
B.  Oo.y.  McLean  Co.,  17  111.  291 ;  Biee  v.  The  Bock  Island, 
dc.,  B.  B.  Oo.y  21  111.  93 ;  Palmer  v.  Forbes,  23  HI.  301 ; 
Bruffett  V.  The  Great  Western  B.  B.  Co.,  25  HI.  353 ;  Uie 
Baeine,  etc.,  B.  B.  Co.  v.  Farmers^  Loan  &  Trust  Co.,  49  111. 
831 ;  TheO.&M.  B.  B.  Co.  v.  Wheder,  1  Black,  286 ;  Pearce 
V.  Aboood,  13  Mass.  342 ;  Allison  v.  Hubbdl,  1 7  Ind.  559 ;  JJard- 
ingw.  ITie  Third  Pres.  Church,  20  Ind.  72 ;  Ex  Parte  Clifford, 
29  Ind.  106;  Wall  v.  The  State,  23  Ind.  150;  Webb  v. 
Biee,  6  Hill,  221 ;  BUt  v.  Ormd>ee,  14  111.  235 ;  McQuilkin 
V.  Doe,  8  Blackf.  581 ;  FoH  v.  Burch,  6  Barb.  74;  Story  Con. 
383;  The  Board,  etc.,  v.  Cutler,  6  Ind.  354;  The  State  v. 
BuMey,  2  Blackf.  249 ;  Smithson  v.  BiHon,  16  Ind.  169 ;  The 
Mayor,  etc.,  v.  Colgate,  2  Kernan,  146 ;  The  Sun  Mut.  Ins. 
Cb.  V.  ITie  Mayor,  etc.,  8  N.  Y.  253 ;  The  People  v.  EtUs,  35 
N.  T.  452;  The  People  v.  CBrieti,  38  N.  T.  195;  Dwarria 
Stat  102-107 ;  Smead  v.  The  Indianapolis,  etc.,  B.  W.  Co.,  11 
Ind.  104;  E.  &  H.  B.  B.  Co.  v.  Huvi,  20  Ind.  457;  The 
President,  etc.,  v.  Jackson,  7  Blackf.  36  ;  Burkham  v.  Beaver, 
17  Ind.  367 ;  The  Indianapolis,  etc.,  B.  B.  Co.  v.  Solomon,  23 
Ind.  534 ;  The  Pittsburgh,  etc.,  B.  W.  Co.  v.  Kain,  35  Ind.  291 ; 
27l€  Indianapolis,  etc.,  B.  B.  Co.  v.  Warner,  35  Ind.  516 ;  Smith 
V.  Sheeley,  12  Wal.  S58;  Myers  v.  Croft,  13  Wal.  295;  Laud 
V.  Hoffman,  12  Am.  L;  R.  n.  s.  143 ;  Hayward  v.  Davidson, 
41  Ind.  212 ;  While  v.  Howard,  38  Conn.  342 ;  JEJcwfem 
OmnUes  B.  W.  Co.  v.  Hawlces,  35  Eng.  L.  &  Eq.  32 ;  J5ani, 
efc.,  V.  Edgerton,  30  Vt.  190 ;  Eldridgey.  Smith,  34  Vt.  484 ; 
Jfiffiw  V.  B.  &  W.  B.  B.  Co.,  36  Vt. 490 ;  Parishy.  Wheeler, 
22  N.  Y.  494 ;  Township  of  Pine  Grove  v.  TalcoU,  19  Wal. 
666  ;  Steam  Nav.  Co.  v.  Weed,  17  Barb.  378;  The  0.  &  M. 
B.R.Co.y.  Thel.&C.  B.  B.  Cb.,  5  Am.  Law  Reg.  N.  s.  733 ; 
Richardson  v.  icrfes,  8  Ohio  St.  257.^' 

It  ifi  doe  to  the  counsel  on  both  sides  to  say  that  they  have 
supported  their  propositions  with  marked  industry  and  ability. 
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A  corporation  is  a  creature  of  law.  It  has  no  powers  except 
those  expressly  granted  or  necessarily  implied ;  and  none  can 
be  implied  except  such  as  are  necessary  to  the  exercise  and 
enjoyment  of  those  expressly  granted.  Powers  which  are  not 
thus  granted  or  implied  are  denied.  The  creature  cannot 
exceed  the  law  of  its  creation,  and  is  amenable  to  its  creator. 
Uie  Brooklyn  Oravd  Boad  Co.  v.  Slaughter,  33  Ind.  185 ; 
Hayward  v.  Davidson,  41  Ind.  212;  The  Shdbyville,  do., 
Tampihe  Co.  v.  Barnes,  42  Ind.  498 ;  Bank  of  Augusta  v* 
Earle,  13  Peters,  519 ;  Uie  East  Anglian  B.  W.  Oo.  v.  The  Eadn 
em  Chtmties  B.  W.  Co.,  11  C.  B.  775 ;  Madison,  etc..  Plank 
Boad  Co.  V.  The  Watertovm,  etc..  Plank  Boad  Co.,  7  Wis.  59; 
Perrinev.  The  Ghesapeakej  etc..  Canal  Co.,  9  How.  172 ;  Pearoe 
V.  The  Madison,  etc.,  B.  B.  Co.,  21  How.  441. 

Although  a  corporation  is  merely  a  mental  entity,  it  is  a 
being  which  can  assert  its  rights,  and  may  be  subjected  to  its 
duties.  Being  incorporeal,  it  can  act  only  by  agents.  The 
directors  of  a  corporation  are  the  agents  of  the  corporators 
and  the  trustees  of  the  stockholders  in  the  business  of  the  cor^ 
poration,  and  may  not  exceed  their  agency  or  violate  their 
trust.  The  corporation,  its  directors,  and  stockholders  are, 
within  themselves,  different  parties,  and  may  sue  and  be  sued 
trUer  se  on  case  made,  as  well  as  sue  or  be  sued  by  third 
parties.  1  Redf.  Railw.  226,  594;  The  Bedford  B.  B.  Oo.  v. 
Bowser,  48  Pa.  St.  29 ;  European,  etc.,  B.  W.  Co.  v.  Poor,  59  Me. 
277 ;  The  Great  Luxembourg  B.  W.  Co.  v.  Magnay,  25  Beav. 
586 ;  Bagshaw  v.  The  Eastern  Union  B.  W.  Co.,  2  Macn.  &  O. 
389 ;  Bemany.  Bufford,  1  Sim.  N.  s.  550;  1  Bedf.  Bailw.  151, 
152 ;  2  Bedf.  Bailw.  365, 366 ;  8cgU  v.  Depeyster,  1  Edw.  Ch. 
513 ;  Bouv.  Law  Diet. 

A  railroad  company  is  a  quasi  public  corporation.  It 
depends  on  the  public  for  its  support,  and  the  public  depends 
upon  it  for  its  accommodations.  Powers  are  granted  to  it 
which  are  denied  to  individuals  or  partnerships  or  other  cor* 
porations,  as  those  for  producing,  manufacturing,  commer^ 
cial,  or  monetary  purposes.  It  has  privileges  which  are  denied 
to  other  common  carriers,  such  as  lines  of  ships,  steamboats^ 
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or  fitage-coaches,  or  other  means  of  the  carrying  trade.  It 
exercises  the  right  of  eminent  domain,  which  is  an  attribute 
of  sovereignty.  The  power  of  taxation,  as  in  the  case  before  us, 
is  often  invoked  in  its  aid.  It  is  therefore  bound  by  recipro- 
cal obligations  to  the  state,  and  owes  reciprocal  duties  to  the 
public.  It  must  not  make  contracts  beyond  its  chartered 
powers,  or  perform  acts  injurious  to  the  public,  or  pursue  a 
course  in  contravention  of  public  policy.  It  is  created,  sus- 
tained, and  protected  by  the  law,  and  wields  powers  with  which 
private  enterprise  cannot  compete ;  it  must  therefore  obey  the 
law,  keep  within  its  powers,  and  pursue,  in  its  general  course, 
the  end  and  design  of  its  creation. 

Differing  thus  in  many  respects  from  other  corporations, 
railroad  companies  and  railroad  law  are  comparatively  new 
in  jurisprudence.  The  rapid  progress  of  the  world  and  the 
great  improvements  of  the  age  are  continually  bringing  about 
new  relations  of  persons  and  property,  which  require  new 
adjustments  of  the  law  to  advance  enterprise  and  secure  rights. 
But  there  are  well-settled  principles  governing  the  course  of 
the  common  law  and  the  interpretation  of  statutes,  which,  if 
we  do  not  mistake  them,  will  not  mislead  us. 

The  instrument  under  consideration  is  called  in  the  plead- 
ings and  argument  an  indenture,  contract,  agreement,  lease ; 
but  the  words  in  which  it  is  expressed,  under  proper  interpre- 
tation, must  determine  its  true  character,  without  reference  to 
its  name.  It  is  a  transfer  by  a  railroad  corporation  of  Indi- 
ana of  the  entire  property  in  the  western  division  of  its  road, 
runniog  from  Lafayette  westward  to  the  state  line,  with  deliv- 
ery of  possession,  to  a  railroad  corporation  of  Illinois,  for  a 
period  of  time  practically  without  end.  The  agreement  con- 
templates a  sale  of  the  road  transferred,  by  consent  of  the 
stockholders,  upon  certain  contingencies,  to  pay  its  bonds; 
but  in  the  event  such  sale  is  not  made,  other  means  are  to  be 
provided  for  the  bonds,  and  semi-annual  payments  made  for 
the  use  of  the  road.  It  is  thus  in  the  power  of  the  parties  to 
make  the  contract  practically  a  sale,  diuering  from  a  sale  and 
delivery  in  nothing  except  that  the  consideration  for  the  trans- 
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fer  is  paid  semi-annually  instead  of  in  a  som  total.  The  trae 
character  of  the  instrument^  therefore^  if  the  parties  choose  so 
to  treat  it^  is  that  of  a  sale ;  and  it  seems  to  us  a  perversion 
of  the  meaning  of  words^  and  an  evasion  of  law^togive  it  any 
other  interpretation. 

To  maintain  the  contract  before  us,  it  must  have  been  made 
by  authority  of  law. 

The  boards  of  directors,  or  agents  of  the  corporations  which 
are  parties  to  it,  must  have  had  power  to  make  it. 

It  must  have  been  made  within  the  power  of  the  trust  con- 
fided to  them  by  the  stockholders. 

It  must  not  be  in  contravention  of  public  policy. 

But  it  is  urged  by  the  appellees  that  there  is  authority 
of  law  for  making  the  contract  in  question,  if  not  in  express 
terms,  yet  by  fair  interpretation,  whether  it  be  called  a  lease 
or  a  sale ;  and  they  cite  the  act  of  February  23d,  1853  (1  G. 
&  H.  526).  That  act  is  ^'  to  authorize  railroad  companies  to 
consolidate  their  stock  with  thjs  stock  of  railroad  companies  in 
this  or  in  an  adjoining  state,  and  to  connect  their  roads  with 
the  roads  of  said  companies,'*  etc.  The  title  nowhere  men- 
tions a  lease  or  a  sale.  Indeed,  the  words  ^'  to  connect  their 
roads  with  the  roads  of  said  companies  "  would  seem  to  exclude 
such  a  conclusion.  To  connect  one  road  with  another  does  not 
fairly  mean  to  lease  it  or  sell  it  to  another.  Much  less  can  it 
mean  to  authorize  the  corporation  to  sever  the  trunk  of  its 
road,  transfer  the  western  division,  for  an  unlimited  time,  to 
the  corporation  of  another  state,  and  subordinate  its  eastern 
division  to  the  western,  and  to  a  foreign  corporation.  The 
third  section  of  the  act  is  most  strongly  relied  upon.  It  enacts 
that  a  railroad  company  "  shall  have  the  power  to  make  such 
contracts  and  agreements  with  any  such  road  constructed  in 
an  adjoining  state,  for  the  transportation  of  freight  and  pas- 
sengers, or  for  the  use  of  its  said  road,  as  to  the  board  of 
directors  may  seem  proper.*'  Even  if  this  section  could  be 
held  to  authorize  the  transfer  of  the  use  of  one  road  to  another, 
the  words  cannot  fairly  mean  the  transfer  of  one  division  of  a 
road  to  the  injury  of  another  division  of  the  same  road,  thus 
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patting  the  two  divisions  in  direct  antagonism,  both  in  their 
interests  and  connection.  Although  the  words,  ^'  as  to  such 
board  of  directors  may  seem  proper,"  express  a  general  power, 
they  must  be  construed  in  reference  to  the  subject-matter  to 
which  they  are  applied,  and  limited  within  the  powers  of  the 
corporation  and  the  rights  of  the  stockholders. 

The  act  of  March  3d,  1865  (3  Ind.  Stat.  395),  the  seventh 
section  of  which  is  so  forcibly  urged  upon  us,  and  the  act  of 
December  20th,  1866  (3  Ind.  Stat.  401),  have  reference  only 
to  judicial  sales.  Indeed,  it  is  expressly  provided  in  the  sev- 
enth section  above  cited,  "  that  the  provisions  of  this  act  shall 
not  be  so  construed  as  to  authorize  any  railroad  company 
oi^anizing  under  the  same  to  consolidate  with  or  acquire  by 
contract  or  purchase,  the  road,  road  bed,  real  and  personal 
property,  rights  and  franchises  of  any  railroad,  already  built, 
equipped  and  operated  within  the  State  of  Indiana,  and  which 
may  cross  or  intersect  the  line  of  the  road  of  any  company 
organized  under  this  act,"  etc. 

The  appellees  also  cite  us  to  this  various  acts  recognizing 
leases,  lessors,  and  lessees  of  railroads,  making  lessees  or  per- 
sons and  companies  in  the  possession  and  use  of  a  railroad 
liable  to  pay  its  taxes,  and  liable,  as  well  as  the  lessors,  for 
killing  stock  during  such  possession  and  use,  and  to  the 
numerous  decisions  of  this  court  made  upon  such  acts ;  but  we 
isannot  perceive  how  a  power,  or  a  right,  can  be  derived  from 
a  statute  which  simply  creates  a  liability,  or  from  a  line  of 
decisions  of  this  court  which  simply  enforces  an  obligation. 
Under  these  acts  and  within  these  decisions,  we  are  not  aware 
that  the  question  of  making  leases  or  sales  by  railroad  com- 
panies was  ever  raised. 

The  appellees  endeavor  to  draw  support  from  the  &ct  that 
no  information  has  been  moved,  in  the  name  of  the  State,  to 
reach  the  conduct  of  the  corporations,  their  directors,  and  o£B- 
cers,  in  the  transaction  complained  of.  An  information  might 
inquire  into  the  authority  of  the  parties  for  doing  the  act,  as 
between  the  State  and  the  corporations,  but  it  could  not  afford 
an  adequate  private  remedy  for  the  stockholders  in  the  case  as 
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sought  in  the  original  complaint^  nor  for  the  complaining  cor- 
poration, as  prayed  for  in  the  cross  complaint.  And,  admitting 
that  an  information  would  successfully  lie,  it  does  not  deny  the 
parties  the  right  of  seeking  their  private  remedy,  if  the  case 
warrants  the  proceeding.  Indeed,  whenever  an  information 
will  lie  to  question  the  contract  as  being  uUra  vires  the  corpo- 
ration, the  private  remedy  will  lie  against  the  contract  as  being 
void. 

It  is  also  claimed  by  the  appellees,  that  if  the  contract  was 
originally  ultra  vires  the  corporation,  the  parties  complaining 
of  it  have  acquiesced  in  its  terms  such  a  length  of  time,  received 
benefits  under  it,  and  confirmed  it  by  so  many  acts,  that  they 
are  now  estopped  from  questioning  its  validity.  A  contract 
ultra  vires  the  charter  is  void,  and  cannot  be  made  valid  by 
any  subsequent  act  of  the  corporation,  because  there  is  no 
residuaiy  power  to  confirm  it.  What  they  could  not  make, 
ihey  cannot  confirm.  A  void  act  can  never  become  valid, 
merely  because  it  remains  imquestioned. 

2.  A  board  of  directors  represent  the  general  power  of  a  rail- 
road company,  subject  to  the  restrictions  in  the  charter  and 
the  by-laws  of  the  corporation.  Within  their  general  agency 
their  acts  will  bind  the  company.  They  have  no  power  to 
manage  the  property  or  franchises  of  the  road  for  their  own 
benefit.  They  may  not  divert  the  business  of  the  road,  or 
impair  its  ability  to  carry  out  its  duties  to  the  stockholders. 
Their  power,  as  between  themselves  and  the  company,  is  con- 
ferred by  the  corporators,  and  must  not  be  exceeded.  They 
cannot  subject  the  capital  of  the  company  to  risks,  or  incur 
liabilities  beyond  their  agency.  They  cannot  sever  the  road 
and  favor  one  portion  of  it  to  the  injury  of  another,  or  serve 
^the  interest  of  a  part  of  the  stockholders  to  the  injuiy  of  other 
stockholders.  They  are  the  agents  of  the  corporation,  and  are 
limited  in  their  powers.  They  cannot  change  the  iermini  of 
the  road,  or  its  general  course  and  direction,  but  must  in  all 
things  subserve  the  original  purpose,  design,  and  end  of  the 
organization. 
^3.  A  board  of  directors  of  a  railroad  company  stands  as  a 
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trustee  of  the  stockholders^  in  the  general  business  and  for  the 
property  of  the  road,  and  may  not  violate  their  trust.  It  can 
make  no  considerable  change  in  the  road,  as  severing  its  trunk, 
changing  its  termini,  leasing  or  selling  a  portion  of  its  track, 
without  their  consent.  As  between  the  corporation  and  the 
stockholders,  the  latter  are  not  bound  by  the  act  of  the  board 
of  directors  outside  of  the  ordinary  business  and  general  pur- 
pose of  the  road.  The  corporation  may  become  bound  by  the 
act  of  ite  board  of  directors,  when  the  stockholders,  as  between 
themselves  and  the  corporation,  would  not  be  bound  by  the 
flame  act,  unless  acquiesced  in ;  but  if  the  act  is  ultra  vires  the 
corporation,  it  is  void,  and  no  one  is  bound. 

4.  A  railroad  company  can  make  no  contract  in  contra- 
vention of  public  policy.  The  Lafayette,  Muncie,  and  Bloom- 
ington  Bailroad  Company  contemplated  a  continuous  line  of 
road  from  Muncie,  Indiana,  to  Bloomington,  Illinois.  The 
Toledo,  Wabash,  and  Western  Bailway  Company  is  a  con- 
tinuous line  of  road  from  Toledo,  Ohio,  to  Quincy,  Illinois. 
The  two  lines  intersect  and  cross  each  other  at  La&yette, 
Indiana.  By  the  contract  and  assignment  in  question,  the 
trunk  of  the  former  road  is  cut  at  Lafayette,  and  the  eastern  divi- 
sion, from  that  point  to  Muncie,  subordinated  to  the  western 
division,  from  the  same  point  to  Bloomington,  Illinois.  By 
this  means,  the  western  division  is  diverted'  into  the  Toledo, 
Wabash^  and  Western  Bailway  Company,  at  Lafayette^  and 
thus  forms  a  continuous  line  of  road  from  Bloomington,  Illi- 
nois, to  Toledo,  Ohio,  instead  of  a  continuous  line  from  Bloom- 
ington, Illinois,  to  Muncie,  Indiana,  as  contemplated  by  the 
original  organization ;  and  the  eastern  division  is  left  merely 
a  local  road  between  La&yette  and  Muncie,  without  a  western 
connection^  and  wholly  destroyed  as  a  competing  line  with  the 
Toledo,  Wabash,  and  Western  Bailway  Company ;  and  the  aid 
obtained  by  taxation,  and  the  stock  subscribed  along  the  east- 
em  division  of  the  road,  are  perverted  from  their  original  pur- 
pose, and  subordinated  to  the  western  division,  subjected  to 
tbe  interests  of  a  portion  of  the  stockholders,  and  turned 
Vol.  L.— 8 
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against  public  policy  along  the  eastern  division  of  the  road. 
A  single  term  of  this  arrangement  runs  ninety-nine  years^ 
with  the  power  of  renewal.  As  corporations  n^er  neces- 
sarily die,  unless  their  dissolution  is  effected  by  the  State^  the 
term  becomes  practically  perpetual.  The  contract  carries 
within  itself  the  power  of  perpetuity. 

We  are  of  opinion  that  the  contract  under  adjudieation  was 
made  without  authority  of  law. 

That  the  board  of  directors  and  agents  of  die  corporation 
had  no  power  to  make  it. 

That  it  is  in  violation  of  the  rights  of  the  stockholders,  and 
in  contravention  of  public  policy. 

The  following  authorities  may  be  consulted  in  support  of 
these  propositions :     1  Redfield  Railways,  226, 694,  616, 641, 
644,  650 ;  Bodon,  do.,  R.  R.  (hr.  v.  Salem,  etc.,  R.  R.  (jo.,  2 
Gray,  1 ;  Blacky.  The  Delaware,  etc.,  Canal  Co,,  7  C.  E.  Green, 
130;  Bis8ea  v.  The  Michigan,  etc.,  R.  R.  Co.,  22  N.  Y.  256 ; 
FaU  River  Iron  Works  Co.  v.  Old  Colony,  etc.,  R.  R.  Co.,  6  Allen, 
221 ;  The   Great  iMxembaurg  R.  W.  Co.  v.  Magnay,  25  Bear 
van,  586 ;  Beman  v.  Rufford,  1  Sim.  K.  s.  550 ;  Bagshaw  v. 
The  Eastern  Union  R.  W.  Co.,  2  Macn.  &  G.  389 ;  Bank  of 
Middlelmry  v.  Edgerton,  30  Vt.  182;  Marshy.  Fulton  County, 
10  Wal.  676  ;  Colmany.  Eastern  Counties  R!  W.  Co.,  10  Beav. 
1 ;  Tp  of  Pine  Grove  v.  Talcott,  19  Wal.  666 ;  The  East  Anglian 
R.  W.  Co.  V.  Eastern  Counties  R.  W.  Co.,  11  C.  B.  776 ;  Rich- 
ardson V.  Sibley,  11  Allen65 ;  Eidman  y.  Bowman,  68  HL  444 ; 
Stewards  Appeal,  66  Penn.  St.  413 ;  Madison,  etc..  Plank  Road 
Co.  V.  The  Watertovm,  etc.j  Plank  Road  Co.,  7  Wis.  69 ;  Eld-- 
ridge  y.  Smith,  34  Vt.  484;  Perriney.  The  Chesapeake,  etc., 
Co.,  9  How.  172;  Pearcey.  The  Madison,  etc.,  R.  R.  Co.,  21 
How.  441 ;  Bedford  R.  R.  Co.  y.  Bowser,  48  Penn.  St.  29 ;  Euro- 
pean, etc.,  R.  W.  Co.  y.  Poor,  59  Me.  277  ;  Wmght  y.  Bundy,  11 
Ind.  398 ;  The  Eaton  and  Hamilton  R.  R.  Co.  y.  Hunt,  20  Ind. 
457;  The  Board  of  Commas,  etc.,y.  Reynolds,  44  Ind.  609; 
Sparrow  y.  The  Evan^svUle,  etc.,  R.  R.  Co.,  7  Ind.  369 ;  Fishery. 
The  EvansviUe,  etc.,  R.  R.  Co.,  7  Ind.  407 ;  Booe  y.  The  Junction 
R.  R.  Co.,  10  Ind.  93;  McCrayy.  The  Jundion  R.  R.  a..  9 
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Ind.  358 ;  The  ShetbyviOe,  etc.j  Tampihe  Co.  v.  Barnes,  42 
Ind.  498. 

We  do  not  decide  that  railroad  companies  cannot  become 
lessors  or  lessees  of  other  railroad  companies,  or  make  other 
eontracta  with  other  railroad  companies,  for  the  purpose  of 
running  their  lines  in  conjunction,  facilitating  commerce,  travel^ 
and  transportation,  or  for  any  of  the  legitimate  purposes  for 
which  railroad  companies  are  organized.  There  is  much  in 
the  legislation  of  the  State  favoring  this  view,  and  many  deci- 
sions of  this  court  sustaining  the  advancing  enterprise  of  the 
<X)untr7,  but  all  such  contracts  must  come  within  the  powers 
of  the  corporation,  must  not  exceed  the  powers  of  the  agency 
that  makes  them,  must  not  violate  the  rights  of  stockhold- 
ers or  contravene  public  policy. 

We  do  not  examine  the  points  raised  on  motions  to  strike 
out  certain  parts  of  the  complaint ;  upon  the  view  we  have 
taken  of  the  case,  they  have  become  immaterial. 

It  remains  for  us  to  consider  the  su£Bciency  of  the  special 
answer  to  the  original  complaint.  The  substance  of  the  answer 
is,  that  the  stockholders  cannot  sue  as  individuals,  because  the 
corporation  'in  which  they  hold  stock  can  afford  them  the 
proper  remedy,  or  at  least,  they  caimot  sue  till  the  directors 
refuse  to  give  them  redress,  nor  until  demand  is  first  made ; 
that  their  board  of  directors,  at  the  time  the  answer  was  filed, 
was  in  accord  with  the  stockholders,  and  seeking  the  same 
relief,  and  therefore  the  corporation  was  the.  proper  party  to 
bring  and  maintain  the  suit.  We  are  of  opinion  that  this  is  not  a 
good  answer.  While  it  is  true,  as  a  general  rule,  that  suit  will 
not  lie  against  an  agent  or  trustee  by  the  principal  or  cestui 
que  trust,  until  after  demand  and  refusal,  yet,  where  it  is  known 
that  the  party  either  cannot  or  will  not  comply  with  the  demand 
if  made,  the  other  party  is  excused  from  making  the  demand. 
Wiistach  V.  UawMnSy  14  Ind.  541 ;  Law  v.  Henry,  39  Ind. 
414.  The  law  does  not  require  a  useless  act  to  be  done.  It 
is  apparent  that  the  board  of  directors  has  not  been,  at  any 
time  since  the  making  of  the  contract  and  assignment  com- 
plained of,  in  a  condition  to  grant  to  the  stockholders  the 
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.relief  they  ask  for  in  the  original  complaint,  without  the  con- 
sent of  the  board  of  directors  of  the  La&yette,  BloomingtoD, 
and  Mississippi  R&ilroad  Company,  and  the  board  of  directon 
of  the  Toledo,  "Wabash,  and  Western  Railway  Company.  As 
no  relation  of  agency,  trust,  or  conjKdence  existed  between  the 
appellees  in  the  original  complaint  and  the  two  companies  named 
last,  and  as  no  relief  could  have  been  obtained  without  their 
consent,  a  demand  on  the  board  of  directors  of  the  La&yette, 
Muncie,  and  Bloomington  Railroad  Company  would  have  been  . 
useless,  and  therefore  unnecessary.  Nor  does  the  averment  in 
the  special  answer,  that  the  railroad  company,  in  which  the 
appellants  in  the  original  complaint  are  stockholders,  has  filed 
its  cross  complaint,  in  which  it  seeks  the  same  relief,  preclude 
the  stockholders  from  pursuing  their  private  remedy.  There 
may  be  many  reasons  why  the  stockholders  of  the  corporation 
are  entitled  to  relief,  which  the  corporation  itself  could  not 
take  advantage  of.  They  may  indeed  have  their  remedy  even 
against  the  corporation  of  which  they  are  members,  if  the  fiicts 
warrant  relief. 

The  judgment  is  reversed ;  the  cause  remanded,  with  instruc- 
tions to  overrule  the  demurrer  to  the  cross  complaint,  and  sus- 
tain the  demurrer  to  the  special  answer  to  the  original  oom- 
plaint,  and  for  further  proceedings  according  to  this  opinion. 

On  Petition  fob  a  Reheabing. 

BiDDLE,  J. — It  is  urged  upon  us  that  we  did  not  decide  the 
point  of  practice  made  by  the  appellees  in  their  original  brie^ 
relative  to  the  cross  complaint.  They  insist,  as  the  code  does 
not  prescribe  the  form  of  a  cross  complaint,  and  continues  in 
force  the  laws  and  usages  of  this  State  in  relation  to  pleading 
and  practice  in  civil  actions  not  inconsistent  therewith,  and  in 
aid  thereof,  and  to  supply  any  omitted  case,  that  the  cross 
complaint  should  state  the  original  complaint  and  the  pro- 
ceedings had  thereon,  and  the  rights  of  the  parties  which  are 
necessary  to  be  made  the  subject  of  cross  litigation,  or  the 
grounds  on  whidi  it  resists  the  claims  set  up  in  the  original  < 
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plaint^  according  to  the  old  chancery  practice.  Such  a  prac- 
tice once  prevailed  in  England,  when  a  cross  bill  was  filed  in 
tiie  cjoart  of  chancery  to  an  original  bill  pending  in  tiie  court 
of  exchequer,  but  we  are  not  aware  that  it  was  ever  the  prac- 
tice in  this  State,  or  in  America,  or  even  in  England,  where 
both  the  original  and  cross  bills  were  pending  in  the  same 
coort  and  in  the  same  suit,  as  in  the  case  before  us.  Itis  true, 
our  code  does  not  prescribe  the  form  of  a  cross  complaint — 
does  not  even  mention  it  in  terms — ^yet,  when  it  abolishes  the 
distinction  between  tiie  forms  of  actions,  prescribes  tiie  form 
of  the  complaint,  and  gives  the  right  to  bring  a  cross  action 
on  the  same  terms  witii  ihe  original  cross  complaint,  we  do 
not  think  it  necessary  to  resort  to  an  old  practice,  which  never 
did  prevail  in  this  State,  to  ascertain  tiie  form  of  a  cross  com- 
plaint. Besides,  tiie  practice  is  expressly  settled  in  Ewing  v. 
PotUrwny  35  Ind.  326,  wherein  this  court  say :  '^  The  only 
leal  difference  between  a  complaint  and  a  cross  complaint  is, 
that  the  first  is  filed  by  the  plaintiff  and  the  second  by  tiie 
defendant.  Botii  contain  a  statement  of  the  &cts,  and  each 
demands  afiBrmative  relief  upon  the  &cts  stated.  In  tiie  mak- 
ing up  of  the  issues  and  the  trial  of  questions  of  &ct,  tiie  court 
is  governed  by  the  same  principles  of  law  and  rules  of  prac- 
tice in  the  one  case  as  in  the  other.'' 

With  the  language  of  the  code  before  us,  its  spirit  pervad- 
ing our  entire  judicature,  and  the  well-known  fiict  that  tiie 
main  purpose  of  it  was  to  relieve  the  administration  of  justice 
fiom  technical  embarrassments  and  useless  formalities,  as  fiir 
as  practicable,  we  think  this  rule  eminently  proper. 

The  petitioners  also  insist  most  strenuously,  tiiat  their 
answer  to  the  original  complaint  is  sufficient  to  abate  that 
branch  of  the  action,  according  to  the  judgment  of  the  court 
below.  Besides  what  has  been  said  concerning  that  answer 
in  the  opinion  already  pronounced,  let  us  examine  it  more 
<do0ely.  In  the  first  place,  it  is  a  dilatory  plea.  All  dilatory 
pleas  must  be  construed  strictly.  No  intendment  can  be  taken 
in  their  fitvor.  What  is  not  properly  averred  within  them 
■mst  be  held  as  against  tiiem.  This  answer  sets  up  the  pendency 
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of  the  cross  complaint  in  abatem^it  of  the  original  complaint, 
yet  it  nowhere  avers  on  what  ground  the  cross  complaint  rests, 
or  what  relief  it  prays.  True,  it  says  that  in  the  cross  com- 
plaint '^  substantially  the  same  relief  is  prayed  that  the  plain- 
tiff seek  in  and  by  their  original  complaint.''  This  averment 
cannot  be  held  good,  even  though  it  stated  the  grounds  upon 
which  the  relief  is  sought.  It  is  not  well  pleaded.  If  traversed,  it 
would  only  present  the  issue  whether  the  relief  prayed  for  in 
the  cross  complaint  is  the  same  as  that  prayed  for  in  the  original 
complaint ;  not  whether  the  grounds  and  the  prayer  in  the 
cross  complaint  are  sufficient  to  authorize  the  same  relief 
prayed  for  in  the  original  complaint. 

It  must  be  remembered  that  we  cannot  look  to  the  cross 
complaint  in  aid  of  the  answer  to  the  original  complaint.  The 
cross  complaint  is  not,  nor  is  any  portion  of  it,  made  a  part  of 
the  answer.  The  answer  must  stand  by  itself— by  the  aver- 
ments on  its  &ce  which  are  well  pleaded— or  it  must  fall.  We 
adhere  firmly  to  the  principle,  that  when  a  corporation  brings 
suit  on  behalf  of  the  company,  a  stockholder,  while  such  suit 
is  pending,  cannot  maintain  another  suit  against  the  same  par- 
ties, grounded  on  the  same  cause  of  action  and  seeking  the 
same  relief;  but  the  averments  in  this  answer,  as  they  are 
pleaded,  do  not  bring  it  within  the  rule. 

Again,  the  answer  is  pleaded  in  abatement  of  the 
action,  and  the  judgment  of  the  court  below  puts  an  end  to  the 
suit,  while  the  answer,  if  good  at  all,  is  good  only  as  a  plea  in 
suspension  of  the  action.  ''A  plea  in  suspension  of  the  action 
is  one  which  shows  some  grotmd  for  not  proceeding  ^ith  the 
suit  at  the  present  period,  and  prays  that  tiie  pleading  may  bo 
stayed  until  that  ground  be  removed.''    Steph.  PI.  47. 

'^  There  are  certain  legal  disabilities,  which  disqualify  the 
subjects  of  them  to  prosecute  suits ;  and  which  are  therefore 
pleadable  'to  their  disability '  as  plaintiff.  Some  of  these 
entirely  defeat  the  suit ;  while  others  only  suspend  it,  qtumaque 
— until  the  disability  be  removed.  *  *  *  If  the  disability 
existed,  when  the  cause  of  action  accrued,  it  has  the  effect  of 
totally  defeating  the  suit ;  which,  in  such  a  case,  was  improper 
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in  its  oommenoement.  But  the  disability,  when  it  commences 
after  the  accroing  of  the  cause  of  action,  is  only  a  temporary 
impediment,  which  does  not  absolutely  destroy  the  suit ;  for 
as  the  action  in  this  case  is  rightly  commenced,  the  superven- 
ing disability  has  no  other  effect,  than  that  of  suspending  the 
proceedings  in  it,  until  the  impediment  is  removed.''  Gould  PI. 
223,  224. 

^'  There  were  instances  in  which  the  right  of  action  and 
even  the  present  suit  were  suspended  only,  and  not  destroyed, 
and  when  the  matter  could  only  be  pleaded  in  abatement,  and 
the  plea  should  conclude  si  reqxmderi  debet  qwmsquej  etc.,  and 
when  the  disability  is  removed  the  suit  will  proceed.    *    * 

*  A  plea  of  this  nature  was  termed,  and  was  for  the  most 
purposes  a  plea  in  abatement;  but  in  this  respect  it  was  dissimi- 
lar, that  it  operated  only  as  a  temporary  suspension  of  the 
presmt  suit,  and  did  not,  like  the  generality  of  pleas  in  abate- 
ment, allege  matter,  which,  although  it  gave  a  better  and 
another  action,  had  the  effect  of  destroying  altogether  the  suit 
in  which  it  is  pleaded."     1  Chitty  PL  447. 

Pleas  in  suspension  of  the  action  seldom  occur  in  practice, 
and  are  therefore  not  readily  found  in  the  reported  cases,  but 
see  Oremer  v.  Wicket,  1  Ld.  Raymond,  550,  and  Faidkland  v. 
StanioHj  12  Mod.  400.  It  is  not  in  the  power  of  a  defendant 
to  abate  a  siiit  properly  brought  against  him  in  the  commence- 
ment, by  afterwards  creating  a  state  of  facts  against  the  abil- 
ity of  the  plaintiff  to  sue ;  and  there  can  be  no  doubt  of  the 
right  of  the  plaintiffs  in  this  case  to  sue  at  the  time  they  filed 
their  original  complaint. 

The  appellees  seem  to  think  that  we  ought  to  have 
decided  the  general  question,  whether  railroad  companies  can 
lease  their  roads  under  the  laws  of  this  State.  It  is  said  that 
on  account  of  the  supposed  uncertainty  of  the  decision  on  this 
question,  business  is  discouraged,  enterprise  embarrassed,  cap- 
ital cautious  and  timid,  labor  unemployed  and  restless,  and 
industry  generally  depressed.  When  such  a  question  is  prop- 
erly raised  before  us  upon  a  lease  made  for  the  legitimate  pur- 
poses of  commerce  and  travel,  and  in  accordance  with  the 
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proper  use  of  railroads,  it  will  be  our  duty  to  decide  whether 
such  a  lease  is  authorized  and  can  be  upheld  hj  the  laws  of 
this  State.  It  must  be  remembered  that  courts  can  decide 
nothing  but  what  is  fiurly  within  the  record  in  each  ^ven 
case.  It  may  be  reasonably  supposed  that  all  similar  cases^ 
falling  within  the  same  principle,  will  be  decided  in  the  same 
way.     Farther  than  this  courts  cannet  go. 

But,  while  it  is  insisted  that  we  have  not  decided  the  gen- 
eral question,  it  is  also  stated  that  we  have  decided  questions 
not  fairly  made  bji  the  averments  in  the  pleadings.  We  think 
differently.  The  general  directions,  the  crossings,  and  con- 
nections, and  the  termini  of  the  several  railroads  involved  in 
the  case  are  alleged ;  the  geography  of  the  country  through 
which  they  pass,  and  their  relations  to  given  points,  must  be 
known  to  us  judicially,  and  the  proper  application  made,  with- 
out further  averments  or  proof.  It  does  not  seem  to  us  that 
we  have  decided  anything  outside  of  the  record,  or  left  unde* 
cided  any  question  properly  within  the  record. 

But  it  is  earnestly  argued  that  our  decision  in  thb  case 
is  in  conflict  with  former  decisions  of  this  court,  especially  so 
with  the  cases  of  Smead  v.  The  iTidianapolia,  Pittsburgh,  a/nd 
Cleveland  B.  R.  Ch.,  11  Ind.  104,  and  The  Stale  Board  of 
Agriculture  v.  The  OUizena  Street  Railway  Cb.,  47  Ind.  407. 

The  former  of  these  two  cases  was  briefly  and  simply  this : 
The  Indianapolis  and  Bellefontaine  Bailroad  Company  agreed 
to  accept  certain  bills  of  exchange  to  be  drawn  upon  it  by  the 
Greenville  and  Miami  Bailroad  Company,  in  consideration 
that  the  latter  road  would  adopt  and  maintain  the  guage  of 
the  former  road,  for  the  purpose  of  operating  the  roads  inters 
changeably  and  forming  a  continuous  line,  the  roads  having 
authority  to  thus  unite  and  form  a  running  connection.  The 
bills  were  drawn  and  accepted,  and  the  guage  adopted  as 
agreed.  On  suit  brought  upon  the  bills  by  Smead  as  the  holder, 
the  former  pleaded  its  want  of  power  to  make  the  acceptances^ 
but  was  held  liable. 

In  the  latter  of  the  two  cases,  the  Citizens  Street  Railway 
Company  made  its  subscription  to  the  State  Board  of  Agri- 
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ooltnre^  upon  the  condition  that  said  board  would  locate  and 
hold  the  annual  state  fair  on  certain  grounds  north  of  Indian-- 
i^polis^  for  three  years.  The  board  having  performed  its  part 
of  the  agreement^  it  was  held,  that  the  Street  Railway  Com- 
pany was  liable  on  its  subscription. 

In  these  cases,  the  want  of  power  was  pleaded  in  favor  of 
the  corporation  to  defeat  the  payment  of  the  consideration  for 
benefits  whichithadreceivedand  enjoyed.  Inthisclass  of  cases, 
the  courts  will  go  as  &r  as  is  consistent  with  the  fixed  rules 
of  law  to  reach  the  justice,  equity,  and  good  conscience  of  the 
case* 

In  the  case  under  consideration,  the  want  of  power  was 
pleaded  against  the  corporation  to  prevent  the  perpetration  of 
an  alleged  wrong.  In  such  cases,  the  courts  will  hold  corpo- 
rations to  the  strictest  rules  of  law.  There  is  a  wide  differ- 
ence between  the  two  lines  of  cases.  The  right,  which  justice 
seeks  and  law  endeavors  to  uphold,  lies,  in  each  line,  in  oppo- 
site directions,  and  must  be  sought  by  different  ways.  In  one, 
the  decisions  protect  right,  and  in  the  other  they  prevent  wrong, 
*  and  thus  th^are  made  consistent.  In  both,th^  are  based  on 
the  fundamental  principle  in  jurisprudence,  tha^  no  one  shall 
take  advantage  of  his  own  wrong. 

Upon  full  argument,  after  careful  deliberation,  and  with  a 
due  sense  of  the  importance  of  the  decision,  we  overrule  the 
petition. 

WoBDBN,  J. — I  do  not  ooncur  in  the  conclusion  arrived  at 
by  a  majority  of  the  court,  and  think  a  rehearing  should  be 
granted. 
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TRLcacK.^PBartie$, — TTotwr.— Where  a  ja^gment  creditor  of  a  deoedenfs 
estate  orallj  objected  to  tlieoonfirmatioii  of  the  final  report  of  the  admiiiie- 
trator  thereof  ,  and  the  parties  appearing^  the  objectbn  was  tried  without  anjr 
question  as  to  said  creditor  being  properly  a  party,  and,  said  proceedings 
not  having  been  entered  by  the  clerk,  at  a  subsequent  term,  on  complaint 
filed  by  said  creditor,  reciting  said  proceedings  and  asking  for  a  fwnepra 
tunc  entry  thereof,  the  parties  appeared,  and  such  question  was  not  raised ; 

Hdd,  that  the  question  could  not  be  first  raised  on  appeal  to  the  Supreme 
Court. 

Pabtnesship. — DecedenU^  Edate^ — ^Where,  upon  the  dissolution  of  a  part- 
nership and  the  settlement  of  its  affairs,  one  partner  pays  more  than  hia 
share  of  the  partnership  debts,  or  pays  the  other  partner  a  certain  sum, 
for  which  the  latter  agrees  to  pay  the  fonner's  share  of  audi  debts^  whieh 
sum  the  latter  converts  to  his  own  use,  there  is  created  an  individual  lia- 
bility in  favor  of  the  former  against  the  latter,  whieh  upon  his  death  will 
constituto  a  proper  claim  against  his  estate. 

From  the  Qreen  Circuit  Court. 

TFl  J.  BaJcer  and  £•  Shawj  for  appellant. 

H.  Burruif  for  appellees. 

BusKiBKy  C.  J. — ^Aden  G.  Caving^  administrator  de  ftontt 
non  of  the  estate  of  Marshall  3.  Wines^  deceased,  submitted 
his  final  report  at  the  March  term^  1874,  of  the  court  below, 
in  which,  among  other  things,  he  alleged  that  a  judgment, 
which  appellant  had  obtained  against  said  estate  grew  out  of 
a  partnership  transaction  of  the  firm  of  Wines,  Price  &  Wines, 
and  was  not  to  be  paid  out  of  the  individual  estate  of  the  said 
decedent.  The  appellant  appeared  in  open  court,  and  orally 
objected  to  the  confirmation  of  said  report,  and  further  con- 
sideration of  said  objection  was  continued  until  the  12th  day 
of  said  term;  and  on  said  day  the  parties  appeared,  and  the 
court  heard  the  evidence  and  decided  that  the  claim  of  said 
appellant  did  not  constitute  a  valid  claim  against  said  estate. 
The  appellant  moved  for  a  new  trial,  which  motion  was  over- 
ruled, and  a  bill  of  exceptions,  embodying  the  evidence,  was 
filed.  By  the  omission  of  the  clerk,  the  proceedings  had  at  said 
term,  subsequent  to  the  filing  of  said  report,  were  not  entered 
of  record. 
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At  the  Jane  term^  1874^  of  said  court^  the  appellant  brought 
the  present  action^  caused  a  nuno  pro  tune  entry  to  be  made^ 
showing  what  had  been  done  at  the  March  term^  and  from 
soch  order  he  has  appealed  to  this  court. 

We  are  asked  by  appellees  to  dismiss  this  appeal^  because 
the  appellant  orally  objected  to  the  confirmation  of  thereport^ 
and  consequently  he  is  not,  in  a  legal  sense,  a  party,  and  has 
no  right  to  complain  of  the  ruling  of  tiie  court  If  this  objec- 
tion had  been  interposed  at  the  proper  time,  it  is  quite  likely 
that  it  would  have  been  sustained  by  the  court  below ;  but  the 
appellees  having  appeared,  and  the  court  having  heard  the 
evidence  and  rendered  judgment,  the  objection  cannot  be  heard 
for  the  iiret  time  in  this  court. 

Besides,  the  present  action  is  by  a  regular  complaint,  in 
which  all  the  proceedings  had  at  the  March  term,  1874,  are 
recited,  and  the  appellees  were  brought  into  court  by  sum- 
mons. They  appeared  and  fidled  to  raise  the  objection  now 
insisted  on.    The  objection  cannot  be  now  entertained. 

The  case  made  was  this :  Marshall  S.  Wine^,  Wesley  H. 
Price,  and  William  Wines  were  partners.  The  partnership 
was  dissolved.  The  firm  was  in  debt.  The  appellant  paid 
the  decedent  six  hundred  dollars^  and  he  agreed,  in  considera- 
tion thereof  to  pay  appellant's  portion  of  said  firm  indebted- 
ness, but  fidled  to  do  so.  The  appellant  and  William  Wines 
filed  claims  against  the  estate  of  the  decedent  growing  out  of 
said  partnership  transactions.  There  seems  to  have  been  a 
full  accounting  and  settlement  of  the  partnership  matters. 
The  judgment,  if  it  may  be  called  such,  is  very  unusual  and 
informal.  It  recites,  that  appellant  and  William  Wines  had 
paid  large  sums,  but  how  much  is  not  stated,  of  said  partner- 
ship debts ;  that  other  debts  remain  unpaid,  and  appellant  then 
agreed  in  open  court  to  pay  certain  judgments  that  are  described, 
and  William  Wines,  in  like  manner,  agreed  to  pay  certain 
other  judgments.  It  is  then  provided,  that  appellant,  if  he 
pays  such  judgments,  shall  have  an  allowance  against  said 
estate  in  the  sum  of  four  hundred  and  siziy-one  dollars  and 
fifty  cents,  and  William  Wines,  on  like  condition,  is  to  have 
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an  allowance  of  four  hundred  and  thirty-six  dollars  and  fiflj 
oents.  Upon  the  trial  of  the  present  action^  said  judgment  was 
introduced  in  evidence.  The  appellant  then  testified  that  he 
had  paid  to  the  decedent  six  hundred  dollars^  who  had  agreed 
to  pay  appellant's  portion  of  said  partnership  debts,  and  had 
fidled  to  do  so. 

Upon  these  &cts,  it  is  insisted  by  counsel  for  appellees^  that 
the  finding  and  judgment  of  the  court  below  were  correct, 
because  it  was  not  proved  that  appellant  had  paid  the  judg- 
ment^ which  he  had  agreed  to  do,  and  therefore  had  no  valid 
claim  against  said  estate. 

We  do  not  deem  it  necessary  to  decide  as  to  the  validity  of 
said  judgment^  or  how  &r  the  failure  of  appellant  to  pay  said 
judgments  would  affect  his  rights  thereunder.  The  parol  evi- 
dence of  appellant,  which  was  admitted  without  question,  and 
which  is  wholly  uncontradicted,  shows  that  he  has  a  claim  for 
contribution  against  said  estate.  The  appellant  having  pud 
the  decedent  to  pay  his  share  of  partnership  liabilities,  and  he 
having  converted  the  same  to  his  own  use,  created  a  liability 
in  fikvor  of  appellant  against  the  decedent  individually.  £ut^ 
independent  of  such  arrangement,  the  law  is  well  settled,  that 
where  one  partner  pays  more  than  bis  share  of  partnership 
debts,  he  is  entitled  to  call  on  the  other  partners  for  contribu* 
tion,  where  there  has  been  a  dissolution  of  the  partnership  and 
asettlement  of  partnership  affitirs.  OUeman  v.  Beagcm^s  Adm^r, 
28Ind.  109;  Parsons  Partnership,  270,  e^^eg.  It  was  upon  this 
point  that  the  decision  of  the  court  below  was  made. 

We  think  the  learned  judge  who  presided  at  the  trial  erred 
in  his  application  of  the  law  to  the  fiu)ts  proved.  For  this  the 
judgment  must  be  reversed,  and  when  the  cause  is  remanded 
the  court  below  can  re-examine  the  claim  of  appellant,  and 
determine  what  sum,  if  any,  is  due  to  him  firom  the  estate  of 
the  decedent. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded  for  a  new  trial,  in  accordance  with  this  opinion. 

Opinion  filed  November  term,  1874 ;  petition  for  a  rehearing  ovemiled 
May  term,  1875. 
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GnMZHAi*  Law.— Jrres^  qf  JudgmenL~-V€rdicLr-lt  is  not  a  gronod  for  a 
notioD  in  arrest  of  judgment  in  a  criminal  action^  that  the  verdict  pro- 
vides for  disfranchisement  in  addition  to  imprisonment^  while  the  lav 
does  not  inflict  disfranchisement  as  a  part  of  the  penalty  for  the  crime 
charged. 

From  ihe  Marion  Criminal  Circuit  Coort. 

L.  Jordan  and  H.  Jordan,  for  appellant 

OL  A.  Buakirk,  Attorney  General^  and  J.  M.  Oropaey,  ProB- 
ecnting  Attorney,  for  the  State. 

Pettit,  C.  J. — ^Indictment,  in  two  counts,  for  an  assault 
and  battery  with  intent  to  murder.  Plea  of  not  guilty.  Trial 
by  jury,  and  verdict  in  these  words :  "  We,  the  jury,  find  the 
defendant  guilty,  as  charged  in  the  indictment,  and  that  he  be 
fined  in  the  sum  of  one  dollar,  and  imprisoned  in  the  state 
prison  for  a  period  often  years,  and  be  disfranchised,  and  be 
rendered  incapable  of  holding  any  office  of  trust  or  profit  fi>r 
a  term  of  ten  years.^' 

The  judgment  followed  this  verdict,  in  form  and  words. 
There  was  no  objection  taken  in  the  court  below  of  any  kind, 
except  by  amotion  in  arrest  of  the  judgment;  and  it  is  argued 
here,  under  the  assignment  of  error  for  overruling  that  motion, 
that  the  judgment  ought  to  have  been  arrested  because  of  the 
addition  of  disfinnchisement  to  the  penalty  of  imprisonment^ 
when  the  law  does  not  inflict  disfiranchisement  as  a  part  of  the 
penalty  for  the  crime  charged. 

Our  criminal  code  only  allows  an  arrest  of  judgment  for 
two  causes:  1.  Want  of  jurisdiction  of  the  court  over  the 
o£fence  charged.  2.  That  the  facts  stated  do  not  constitute  a 
felony  or  misdemeanor.  2  O.  &  H.  .424,  sec.  144;  Lowe  v. 
2%6  State,  46  Ind.  306.  Neither  of  these  points  is  raised  or 
exists  in  this  case. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 
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Rich  v.  Stabbugk. 

New  TjoAi^-^Bmnew  (^  Judgment — Nady-Disoovend  Matter,— The  remedy 
for  a  partj  who,  after  trial,  has  diflcovered  material  new  matter,  aot 
admissible  in  evidence  under  the  issnes  tried,  is  not  a  new  trial,  bnt  a 
review  of  the  judgment. 

Same. — JYiTieipaL  and  Surety. — Extension  <^  Time  cf  Ayment. — Suit  on  a  prom- 
issory note  bj  the  payee  against  the  makers.  Answer,  general  denial. 
Finding  and  judgment  for  the  plaintiff.  Complaint  for  a  new  trial, 
alleging  that  one  of  the  defendants  was  surety  for  the  other  defend- 
ant, and  that  since  the  term  at  which  the  cause  was  tried  he  had  discov- 
ered that  after  the  maturity  of  the  note  his  principal  and  the  payee  had, 
upon  a  consideration  stated,  agreed  for  an  extension  of  the  time  of  pay- 
ment, without  his  knowledge  or  consent 

Heldf  that  said  complaint  stated  newly-discovered  matter,  not  newly-disooy- 
ered  evidence,  and  was  bad  on  demurrer. 

From  the  Wayne  Common  Pleas. 

/•  B.  Morris,  for  appellant. 

W.  A.  BicklCf  for  appellee. 

WoBDEN,  J. — Edward  Starbuck  sued  William  O.  Rich  and 
Daniel  C.  Rich,  on  a  promissory  note  executed  by  the  defend- 
ants to  the  plaintiff  in  that  action,  in  the  court  below ;  and 
the  defendants  therein  appeared  and  pleaded  the  general  denial 
only,  and  upon  trial  there  was  a  finding  and  judgment  in 
favor  of  the  plaintiff  in  that  action. 

This  action  was  brought  by  the  defendants  in  the  action 
above  mentioned,  William  C.  and  Daniel  C.  Bich,  against 
Starbuck,  to  obtain  a  new  trial  in  the  former  action.  The 
complaint  in  this  action  contained  two  paragraphs,  to  which 
demurrers,  for  want  of  suiScient  £icts,  were  sustained,  and  final 
judgmeht  was  rendered  for  the  defendant.    Exception. 

William  C.  Rich  alone  appeals,  and  has  assigned  error  upon 
the  sustaining  of  the  demurrers  to  the  complaint. 

The  complaint  in  this  action  alleges,  in  substance,  as  the 
ground  upon  which  a  new  trial  is  asked,  that  since  the  term 
at  which  the  original  trial  was  had,  he,  the  said  William  C.^ 
who,  it  is  alleged,  was  a  surety  on  the  note,  has  discovered 
that  after  the  maturity  of  the  note,  the  payee  thereof  Star- 
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bnck,  and  the  said  Daniel  C.  Rich,  who  was  the  principal  in 
the  note,  made  an  agreement  upon  a  consideration,  which  is 
stated,  for  an  extension  of  time  for  the  payment  of  the  note, 
without  the  knowledge  or  consent  of  him  the  said  William 
O.,  whereby  the  said  William  C.  was  discharged  from  his  lia- 
bility thereon. 

This  is  newly-discovered  matter,  rather  than  newly-discov- 
ered evidence. 

A  new  trial  is  not  the  remedy  for  a  party  who  has  discov- 
ered new  matter,  since  the  former  trial,  not  within  the  issues 
in  the  former  trial ;  for  a  new  trial  is  but  the  re-examination 
of  the  issues  previously  tried. 

There  were  no  issues  in  the  former  action  under  which  the 
newly-discovered  matter  could  have,  been  given  in  evidence. 
It  is  settled,  by  the  authorities,  that  a  new  trial  cannot  be 
granted  in  such  case,  but  that  the  remedy  of  the  party  is  by 
review  for  newly-discovered  matter.  Swift  v.  W<ikeman,  9 
Ind.  552;  Nebon  v.  Johnson,  18  Ind.  329. 

This  objection  is  &tal  to  both  paragraphs  of  the  complaint, 
and  we  afiSrm  the  judgment  without  considering  other  objec- 
tions made. 

The  judgment  below  is  afiKrmed«  with  costs. 


BOEIiERB    ET   Ali.  V.  ThE  St.    LoUIS  AND   SoUTH-EaSTERN 

Railway  C!ompany.  ^  toi 

iMJxnscnoa. — Bodlroad, — IhiekonSbrecL — ^A complaint  agunst  a  railroad 
oompanj,  ailing  that  the  plaintifib  are  owners  of  lota  abutting  on  a  cer- 
tain street  in  a  city,  that  the  defendant  has  taken  poooeadon  of  said  street 
in  front  of  said  lots,  and  has  laid  down  its  track  thereon  and  used  the 
same,  but  not  alleging  that  the  defendant  intends  or  threatens  to  continue 
such  use,  to  the  injury  of  the  plaintiffs,  or  at  all,  does  not  show  a  good 
ground  for  an  injunction  to  prevent  the  defendant  from  continuing  to 
maintain  and  use  such  railway. 
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From  the  Spencer  Circuit  Court. 

J.  8.  Buchanan,  H.  O.  Ooodrng,  and  C.  Buchanan,  for 
appellants. 

A.  Iglehari  and  /•  E.  IgUhart,  for  appellee. 

Downey,  J. — Suit  by  the  appellants,  about  sevenly-fivQ  in 
number,  against  tbe  appellee.  The  object  and  prayer  of  the 
complaint  is  for  an  injunction  against  the  appellee,  to  prevent 
the  appellee  from  continuing  to  maintain  and  use  a  steam  rail- 
way along  certain  streets  in  the  city  of  Evansville,  on  which 
streets  the  appellants  are  owners  of  abutting  real  estate.  The 
case  was  conmienced  in  Vanderburgh,  and  the  venue  changed 
to  Spencer  county. 

The  defendant  answered,  claiming  the  right  to  so  appropri- 
ate and  use  the  street,  under  a  grant  from  the  common  council 
of  the  city. 

A  demurrer  to  the  answer  was  filed  by  the  plaintifi,  and 
overruled  by  the  court;  and,  afier  a  reply  and  demurrer 
thereto  sustained,  there  was  judgment  for  the  defendant. 

The  errors  relied  upon  for  a  reversal  of  the  judgment  are 
the  rulings  of  the  court  on  the  demurrer  to  the  answer,  and 
that  to  the  reply. 

There  is  another  alleged  error,  that  is,  the  sustaining  of  the 
motion  to  strike  out  part  of  the  complaint.  In  the  view  which 
we  have  taken  of  the  case,  this  last  assignment  need  not  be 
considered. 

Upon  the  other  questions,  we  think  no  error  was  commit- 
ted, for  the  reason  that,  in  our  opinion,  it  is  not  sufficiently 
alleged  and  shown  in  the  complaint  that  there  is  any  good 
ground  for  injunctive  relief.  This  kind  of  relief  is  most  fire- 
quently  preventive  in  its  character,  and  therefore  acts  already 
done  do  not^  as  a  general  rule,  authorize  an  injunction. 

It  is  shown  by  the  complaint,  that  the  company  took  pos- 
session of  the  street  in  front  of  the  property  of  the  plaintiffs, 
laid  down  its  track  thereon  and  used  the  same,  but  it  is  not 
alleged  that  the  company  intends  or  threatens  to  continue  such 
use,  to  the  injury  of  the  plaintifls,  or  that  they  intend  or  threaten 
to  use  it  at  all.    This  precise  point,  and  other  points  arising 
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m  this  case,  were  decided  in  the  case  of  Oox  v.  ITie  LouiwiUef 
etc,  R.  B.  Oo.,  48  Ind.  178.  See,  also,  MoQoldrick  v.  Slemn, 
43  Ind.  522 ;  High  Injunc,  sees.  1  and  2,  and  notes. 

The  plaintiff  must  have  a  good  complaint  to  stand  upon,  to 
enable  them  to  demur  successfully  to  the  answer  of  the  defend- 
ant. 

The  judgment  is  affirmed,  with  costs. 

Opinion  filed  NoYomber  tenui  1874;  petition  for  a  rehearing  oTemiled 
Maj  term,  1875. 


DoBSETT  V.  Adams. 

SLAimEB. — Fteadmg.-^Paywy.'-^A  complaint  for  slander,  chaiging  the 
defendant  with  saying  that  the  plaintiff  swore  to  a  lie  on  a  certain  trial 
before  a  justice  of  the  peace,  which  does  not  show  or  allege  that  the  justice 
had  jorisdiction,  or  does  not  allege  that  the  plaintiff  was  sworn  to  testifjr, 
is  insufficient;  but  it  is  not  necessary  that  the  complaint  should  allege  or 
show  that  the  matter  about  which  the  chaige  of  false  swearing  was  made 
was  material  to  the  issue. 

From  the  Putnam  Circuit  Court. 

8.  Oaypooly  M.  A.  Moorey  L.  P.  GSlopin^  and  W.  A. 
Kdohamy  for  appellant. 

Downey^  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant^  for  slander,  and  the  only  question  which  we 
need  to  consider  is  the  sufficiency  of  the  complaint.  After  the 
caption,  it  is  as  follows : 

'^John    Adams,  plaintiff,  complains   of  Abijah  Dorsett, 

defendant,  and  says,  that  heretofore,  to  wit,  on  the day 

of ,  1871,  a  certain  civil  suit  was  begun,  pending,  and 

tried  before  one  Shinn,  an  acting  and  duly  conmiissioned  and 
qualified  justice  of  the  peace  in  and  ibr  the  township  of  Floyd, 
Vol.  L.— 9 
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in  the  county  of  Putnam^  and  State  of  Indiana^  wherein  Henry 
Dorsett  was  plaintiff^  and  Benjamin  F.  Connett  was  defendant, 
at  and  in  which  trial  said  plaintiff  was  a  material  witness,  and 
then  and  there,  at  said  trial  l^efore  said  jostice,  testified  to  mate- 
rial matters  and  facts  in  said  cause  so  on  trial  before  said  jus- 
tice ;  and  said  plaintiff  says  that  said  defendant,  Abijah  Dor- 
sett, on  the  25th  day  of  June,  1871,  at  said  county,  in  a  certain 
conversation  with  one  B.  A.  Parker,  of  and  concerning  said 
plaintiff,  and  of  and  concerning  said  plaintiff  ^s  testimony  in 
said  cause,  spoke  of  sieiid  plaintiff  and  his  said  testimony  in 
said  cause  the  following  ^ilse,  slanderous,  and  de&matory 
words,  to  wit :  '  John  Adams '  (plaintiff  meaning)  '  and  wife 
swore  to  a  lie;'  'they'  (plaintiff  and  wife  meaning)  'swore  a 
lie  in  a  trial  between  Mr.  Connett '  (said  Benjamin  F.  Connett 
meaning)  '  and  Henry  Dorsett,  in  relation  to  a  note  given  for  a 
mole-trap  patent/  Then  and  thereby  charging,  and  intending 
to  be  understood  as  charging,  that  said  plaintiff  was  guilty  of 
the  crime  of  peijury,  to  his,  plaintiff's,  damage  five  thousand 
dollars,  and  for  which  he  sues  and  demands  judgment  for  five 
thousand  dollars." 

Three  objections  are  urged  against  the  complaint : 

1.  Because  it  does  not  show  or  allege  that  the  justice  had 
jurisdiction. 

2.  Because  it  does  not  allege  that  the  plaintiff  was  sworn  to 
testify. 

3.  Because  the  complaint  does  not  allege  or  show  that  the 
matter  about  which  the  charge  of  fitlse  swearing  was  made 
was  material  to  the  issue. 

According  to  Oummina  v.  BuUer,  3  Blackf.  190,  the  first 
and  second  of  these  objections  are  well  taken.  But  according 
to  Whitsd  V.  Lennen,  13  Ind.  535,  and  Wilson  v.  Hardirtg,  2 
Blackf.  241,  the  third  objection  is  not  well  taken. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  sustain  the  demurrer  to  the  complaint. 
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Ammerman  17.  Gaiximobe. 

New  TaiAii. — On  CondUicn  </  PaymerU  of  CosU.—Jn  an  action  for  an  aasault 
and  battery  and  falee  imprlBomnenty  the  judgment  against  tlie  defendant 
waa  set  aside,  and  anew  trial  wasgrantedyon  condition  that  within  thirty 
days  he  wonld  pay  the  costs  of  the  tenn  at  which  said  jndgment  was  ren- 
dered. 

Edd  (DowNETy  J.,  dissenting),  that  it  was  error  to  set  aside  snch  order 
hecaose  the  costs  had  not  been  paid  as  therein  required. 

From  the  Warren  Circuit  Court. 

If.  JUtlford,  for  appellant. 

«71  MoOahe,  for  appellee.  * 

WoBDEN  J. — ^The  appellee  sued  the  appellant  and  one 
Miller  for  assault  and  battery  and  fitlse  imprisonment.  After 
the  formation  of  issues^  there  was  a  trial  of  the  cause  by  a  jury, 
resulting  in  a  verdict  and  judgment  in  &vor  of  Miller,  and  in 
&vor  of  the  plaintiff  as  against  Ammerman  for  the  sum  of  five 
hundred  dollars.  This  judgment  was  rendered  at  the  February 
term  of  the  court,  1878.  Such  proceedings  were  afterward  had, 
as  that,  on  the  17th  day  of  the  September  term  of  the  court 
for  that  year,  on  the  application  of  the  appellant,  it  was 
ordered  that  the  judgment  be  set  aside  (and  of  course  a  new 
trial  granted),  '^  on  the  condition  that  the  defendant  pay  the 
costs  of  the  February  term,"  etc.,  "  at  which  said  judgment 
was  entered,  within  thirty  days  herefrom.'^ 

At  the  November  term  of  the  court  for  the  same  year,  the 
court,  on  motion  of  the  plaintiff  below,  set  aside  its  former 
order  vacating  the  judgment  and  granting  a  new  trial,  on  the 
groond  that  the  costs  had  not  been  paid  as  provided  for  in  the 
order  setting  aside  the  judgment.  Exception  was  duly  taken, 
and  the  correctness  of  this  ruling  is  presented  by  the  assign* 
ment  of  error. 

A  majority  of  the  court  are  of  opinion  that  the  court  below 
erred  in  setting  aside  the  former  order  vacating  the  judgment 
and  granting  a  new  trial,  on  the  ground  that  the  costs  had  not 
been  paid  as  provided  for. 

The  case  cannot  be  distinguished,  in  principle,  from  that  of 
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Owcmauffh  v.  The  Toledo,  etc.,  R.  W.  Co.,  49  Ind.  149. 
There,  Cavanaugh,  who  was  the  plaintiff^  upon  being  called^ 
fiuled  to  appear,  and  he  was  defaulted,  and  his  action  was  dis- 
missed. He  afterward  made  an  application  to  have  the  de&ult 
set  aside.  The  court,  on  hearing  the  application,  set  aside  the 
default  on  condition  that  he  pay  certain  specified  costs  within 
thirty  days.  At  the  next  term  of  the  court,  the  railway  com- 
pany moved  to  dismiss  the  cause  for  the  failure  of  Cavanaugh 
to  pay  the  costs  within  thirty  days.  The  court  sustained  the 
motion,  and  dismissed  the  cause  on  this  ground.  This  court 
held,  Downey,  J.,  dissenting,  that  the  action  of  the  court 
below  was  erroneous.  The  court,  amongst  other  things,  said : 
''  The  &ilure  of  the  appellant  to  be  present  at  the  time  set  for 
the  trial  resulted  in  a  continuance  of  the  cause,  anditwould  have 
been  reasonable  and  proper  to  have  adjudged  against  the  appel- 
lant all  the  cost9  occasioned  by  his  de&ult.  But  we  do  not 
think  it  was  proper  for  the  court  to  require  the  actual  payment 
of  the  costs  within  a  limited  time.  Such  a  condition  was  unrea- 
sonable, and,  in  many  cases,  would  operate  oppressively  and 
produce  injustice,  where  parties  were  unable  to  pay  such 
oosts.'^ 

In  the  case  in  judgment,  the  order  of  the  court  setting  aside . 
the  judgment  which  had  been  rendered  seems  to  have  been 
proper.  And  it  was  proper  to  require  and  adjudge  that  the 
appellant  pay  the  costs.  But  it  was  not  proper  to  require  him 
to  pay  the  costs  within  a  given  time  as  a  condition  on  which 
he  was  to  be  entitled  to  a  vacation  of  the  judgment  and  anew 
trial.  The  order  of  the  court  vacating  the  judgment  and 
granting  a  new  trial  assumes  and  is  based  upon  the  theory 
that  the  appellant  was  entitled  to  that  relief.  The  case  was 
doubtless  such  that  he  ought  to  pay  the  costs  specified.  Judg- 
ment might  have  been  rendered  for  such  costs,  and  they  might 
have  been  collected  as  in  other  cases. 

But  we  are  not  willing  to  sanction  the  proposition  that  a 
fidlure  to  pay  the  costs  within  a  given  time  shall  deprive  a 
party  of  a  right,  which  the  law  gives  him,  to  such  new  trial,  at 
his  costs.    Such  a  rule  would,  in  many  cases,  deprive  parties. 
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who  are  unable  to  meet  such  requirements,  of  their  just  and 
legal  rights,  and  operate  oppressively  upon  a  class  of  citizens 
who  are  as  much  entitled  to  the  benefit  and  protection  of  the 
law  as  those  who  are  able  to  comply  with  such  conditions. 

We  are  aware  that  there  are  English  authorities,  and  some 
early  ones  in  our  own  State,  that  support  such  rule ;  but  we 
think  they  are  contrary  to  the  spirit  and  genius  of  the  age, 
and  not  in  harmony  with  the  general  law  of  the  land. 

No  analogy  can  be  drawn  from  the  law  in  respect  to  actions 
brought  to  recover  real  estate,  as  in  those  actions  a  party  is 
entitled  to  have  a  judgment  against  him  set  aside  and  a  new 
trial  granted,  without  showing  any  cause  therefor  and  as  a 
matter  of  right,  upon  the  pajrment  of  costs;  and  the  legisla- 
ture has  prescribed  within  what  time  the  costs  shall  be  paid. 

The  judgment  below,  at  the  November  term,  1873,  setting 
aside  its  former  order  vacating  the  judgment  and  granting  a 
new  trial,  is  reversed,  with  costs,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 

Downey,  J. — I  do  not  agree  to  the  foregoing  opinion.  I 
think  the  court  may,  in  a  proper  case,  require  the  payment  of 
eosls  as  a  condition  on  which  it  will  award  a  new  trial.  If 
this  is  required  to  be  done  in  a  specified  time,  and  the  party 
fidl  to  make  the  payment  within  the  time,  the  court  may 
adjudge  that  the  party  has  forfeited  his  right  to  the  new  trial. 
This  has  been  the  undisputed  law  of  this  State  since  the  deci- 
sion of  the  case  of  Moberly  v.  Davar,  6  Blackf.  409.  That 
case  was  recognized  as  good  law,  in  a  case  to  which  it  was  appli- 
cable, in  Sehrodt  v.  Bradley,  29  Ind.  352.  In  Chamber^  Adw?r 
V.  BaBs,l%  Ind.  3,  the  common  pleas  had  granted  a  new  trial  to 
the  defendant, "  by  him  paying  the  costs  of  the  last  term  of  the 
court  in  ninety  days.'^  The  costs  were  paid  before  the  first 
day  of  the  next  term,  but  not  within  the  ninety  days,  and  fop 
this  reason  the  common  pleas  had  rendered  judgment  on  the 
verdict.  The  court,  by  Hanna,  J.,  laid  down  the  rule  as  fol- 
lows, citing  in  support  thereof  the  authorities  mentioned : 

''It  appears  to  us  the  grant  of  the  new  trial  was,  by  this 
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order^  made  to  depend  upon  the  performance  of  the  terms  of 
the  order,  namely,  the  payment,  etc.,  within  the  time  limited. 
In  other  words,  that  part  of  the  order  prescribed  a  condition 
precedent.  Upon  the  fiiilure  to  perform  that  condition,  the 
right  to  the  new  trial,  under  the  order,  no  longer  existed ;  and 
the  judgment  was  correctly  rendered,  in  the  absence  of  any 
further  showing  by  the  party  applying  therefor.  The  opposite 
party  had  a  right  to  appeal  to  the  record,  and  determine,  from 
an  examination  of  the  same,  whether  he  should  prepare  for 
trial  or  not,  at  the  ensuing  term  of  the  court  2  Tidd  Pr. 
917 ;  Stephenson  v.  Mansony,  4  Ala.  317 ;  Somera  v.  Sloan,  3 
Harrison,  46 ;  Jackson  v.  Eddy,  2  Cow.  598.*' 

Two  cases  could  scarcely  be  more  alike  than  the  case  cited 
and  that  now  under  consideration.  In  that  case,  the  condition 
was,  that  the  costs  should  be  paid  within  ninety  days.  In  this 
case,  the  condition  was,  that  they  should  be  paid  within 
thirty  days.  Each  order  required  the  payment  of  costs  of  the 
preceding  term.  In  each  case,  the  court,  on  default  of  the 
party  applying  for  the  new  trial,  enforced  the  conditibn  and 
deprived  the  party  of  the  new  trial.  It  does  not  seem  to  me 
that  the  new  rule  to  be  introduced  by  this  decision  has  any- 
thing in  it  to  commend  it  to  greater  favor  than  the  one  which 
has  been  in  use  so  long,  and  which  is  so  well  understood.  The 
party  who  has  obtained  his  verdict  may  have  rights  which 
should  be  protected,  as  well  as  the  party  against  whom  the 
verdict  has  been  found.  This  is  not  a  question  between  classes 
of  citizens.  On  the  contrary,  the  man  of  small  means  may 
have  expended  them  in  obtaining  his  verdict  against  the  man 
of  large  means.  Shall  he  lose  his  verdict,  and  be  compelled 
to  renew  the  contest,  empty-handed,  with  his  more  powerful 
adversary?  But  it  is  said  the  English  authorities  and  the 
cases  in  this  court  '^  are  contrary  to  the  spirit  and  genius  of 
the  age.'^  The  first  and  main  object  of  society  in  the  estab- 
lishment and  maintenance  of  courts  is,  that  exact  justice  shall 
be  done  between  litigants.  Next  in  importance  to  this  is,  that 
there  be  an  end  to  litigation.  Interest  rdptihlioos  ut  sU  fini9 
liUum,  is  the  maxim  which  has  come  down  to  us  from  other 
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ages^  but  which  is  as  fresh  and  as  mach  entitled  to  respect  now 
as  it  ever  was.  The  spirit  of  the  age  is  not  a  spirit  of  litiga- 
tion. In  my  judgment,  the  circuit  court  did  not  err  in  enforc- 
ii^  the  condition  upon  which  the  new  trial  was  granted. 


Jauch  et  ux.  t?.  Jauch. 

Slahdeb. — Mitigation. — Words  Spoken  in  JPamon, — ^In  an  action  for  slander, 
the  defendant  may  set  np,  in  mitigation  of  damages,  that  he  spoke  the 
words  in  a  moment  of  heat  and  passion,  induced  hy  immediately  preceding 
acts  of  the  plaintiff. 

Saxx. — Emdenee, — Mitigation  of  Damages. — ^All  the  immediate  ciicmnstanceB, 
nnder  which  slanderoas  words  were  spoken,  may  be  shown,  where  it  is 
alleged  they  were  spoken  in  heat  of  passion. 

8akx.^To  mitigate  damages  in  an  action  of  slander,  it  is  not  enough  that 
the  words  were  spoken  in  heat  of  passion.  It  must  also  appear  that  there 
was  provocation,  caused  by  the  person  of  whom  the  words  were  spoken. 

From  the  Vanderburgh  Circuit  Court. 

P.  Mcder,  O.  Denby,  and  D.  B.  Kv/nUer,  for  appellants. 

J.  8.  Buohananf  H.  O.  Groodinfff  and  C  Btu^nan,  for 
appellee. 

BxTSKiBK^  C.  J. — ^This  is  an  action  of  slander^  brought  by 
appellee  against  appellants^  for  words  uttered  by  appellant 
Maiy  Jauch^  wife  of  Joseph^  of  and  concering  appellee^  in 
German^  which  are  translated  thus :  "  You  are  a  God  damned 
whore." 

Appellants  filed  an  answer  in  two  paragraphs;  first,  a  gen- 
eral denial ;  second^  a  plea  in  mitigation,  averring  substantially 
that  appellee  had  wrongful  possession  of  appellants'  adopted 
daughter ;  that  appellant  Mary  went  to  take  said  child,  and 
while  at  appellee's  house  she  (Mary)  was  cruelly  assaulted  and 
beaten  by  appellee  with  an  iron  poker,  and  the  slanderous 
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words  (if  spoken  at  all)  were  spoken  while  said  Mary  was  in 
a  state  of  excitement,  etc. 

Issue^  trial  by  a  jury^  resulting  in  a  verdict  of  two  hundred 
dollars  in  favor  of  appellee^  and,  over  a  motion  for  a  newtrial^ 
judgment  on  the  verdict. 

The  error  assigned  is  overruling  the  motion  for  a  new  triaL 

The  first  error  complained  of  is  the  exclusion  of  competent 
evidence.  To  comprehend  the  nature  and  relevancy  of  the 
evidence  excluded,  we  will  have  to  state  the  substance  of  die 
evidence. 

The  deposition  of  John  Stauch  was  read.  He  testified  that 
he  heard  Minnie  call  Mary  "  a  God  damned  whore ;"  he  saw 
Mary  strike  Minnie  in  the  breast ;  saw  Minnie  have  a  strip 
of  iron  one  foot  long,  the  eighth  of  an  inch  thick,  and  three- 
fourths  of  an  inch  wide  in  her  hand,  but  did  not  see  her  strike 
Mary  with  it. 

Minnie  Jauch  testified,  in  substance,  that  she  had  raised 
the  girl,  and  had  letters  of  guardianship  for  her ;  that  Mary 
came  on  Sunday  to  her  house,  where  the  little  girl  had  come 
that  day ;  that  Mary  asked  for  the  girl,  and  witness  said  she 
might  take  her  home  in  the  evening ;  that  Mary  then  struck 
witness,  took  the  child,  went  out  on  the  pavement,  and  there 

called  her,  in  German,  ''  a  d d  bitch ;"   witness  had  a 

piece  of  iron  in  her  hand,  but  does  not  know  whether  she 
used  it;  Mary  knocked  her  on  the  table. 

John  Dugan  testifies  substantially  as  follows :  ''  Mary  Jauch 
came  into  the  saloon  of  Minnie  Jauch ;  gave  Minnie  a  shove ; 
then  went  out,  and  on  the  outside  said :  ^  You  are  a  God 
damned  whore ;'  I  saw  a  piece  of  poker  there ;  there  was  much 
excitement.^' 

Plaintiff  then  proved  the  translation  into  English  of  the 
German  words  laid  in  the  declaration. 

Appellants  then  introduced  their  witnesses  in  the  following 
order : 

Mrs.  Mary  Jauch  testified,  that  she  went  to  Minnie's  house 
with  a  policeman ;  demanded  the  girl ;  Minnie  said  she  could 
not  have  her;  little  girl  came  and  gave  witness  her  hand; 
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then  Miiinie  struck  witness  five  or  six  times  with  a  poker^ 
injuring  her  considerably ;  two  men  put  her  out  of  doors ;  she 
did  not  utter  the  words  charged ;  did  not  strike  Minnie. 

Julius  Knoll  testified :  "  I  went  with  Mary  Jauch  to  get  the 
child ;  Minnie  stood  in  Mary's  way,  but  she  crowded  into  the 
dining-room ;  I  did  not  go  in ;  heard  a  scuffle ;  went  in ;  saw 
Minnie  hammering  away  at  Mrs.  Mary  with  a  poker.^^ 

Theresa  Lieberman :  ^^  I  went  there  with  Mrs.  Mary  Jauch ; 
Mary  said  she  wanted  little  girl ;  Minnie  said  she  couldn't  get 
her ;  Mary  struck  nobody ;  Minnie  struck  Aunt  Mary  on  the 
head  with  a  poker  five  or  six  times ;  Aunt  said  nothing  on  the 
pavement.'' 

Dr.  Schultz  described  injuries  on  the  head  of  Mrs.  Jauch. 

Hirschberger :  Was  there  with  Bugan ;  he  swears  that  he 
went  out  of  the  bar-room  after  Dugan  went  out ;  did  not  hear 
Mrs.  Jauch  call  any  name. 

The  appellants  ofiered  to  prove  by  the  said  Hirschberger 
that  he  was  present  in  the  dining-room,  and  saw  Minnie 
attack  the  defendant  Mary  with  a  poker,  and  that  Minnie 
made  the  first  attack,  and  struck  the  defendant  Mary  several 
times  with  a  poker;  but  the  court  refused  to  permit  witness 
to  testify  to  anything  that  took  place  in  the  dining  room. 
The  defendants  excepted  to  this  ruling.  The  defendants 
rested. 

In  rebuttal,  the  appellee  introduced  one  Eilenstein,  who 
testified,  in  substance,  that  Mary  Jauch  slapped  Minnie  on  the 
breast,  and  that  she  called  her  a  dirty  sow. 

Counsel  for  appellants,  after  reviewing  the  evidence  ofiered 
by  plaintiff,  make  the  following  argument  in  favor  of  the 
competency  and  importance  of  the  evidence  excluded. 

"  For  the  defendants  below,  Julius  Knoll  and  Theresa  Lie- 
berman, had  seen  the  blows ;  but  Elnoll  was  a  policeman,  and 
Theresa  a  niece  of  the  appellants.  .Their  testimony  was  to  be 
weighed  by  the  jury.  In  order  to  corroborate  them  and  Mrs. 
Mary  Jauch,  appellants  offered  to  prove  by  a  disinterested  eye- 
witness the  &ct5  as  they  occurred.  There  is  no  discretion  in^ 
the  court  to  exclude  evidence  on  a  material  point,  at  least  until 
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three  witnesses  have  given  their  testimony  touching  it.  Mrs* 
Mar^  Jauch  cannot  stand  here  in  the  attitude  of  a  witness 
simply,  because  she  is  a  party.  She  had  the  undoubted  right 
to  introduce  and  examine  three  witnesses  in  her  defence ;  and 
the  court,  admitting  the  materiality,  excludes  the  witness  sim- 
ply on  the  ground  that  '  it  had  all  been  testified  about.'  It 
is  impossible  not  to  see  that  great  injustice  was  done  the  appel- 
lants, as  well  by  the  exclusion  of  the  evidence  ofiered  as  by 
the  manner  in  which  it  was  done.  The  court  fairly  instructed 
the  jury  as  to  the  effect  of  mitigating  circumstances.  The  charge 
shows  how  material  it  was  to  prove  these  circumstances.^' 

Counsel  for  appellee  argue  as  follows,  in  reference  to  the 
exclusion  of  the  testimony  of  Hirschberger : 

''There  is  no  doubt  but  that  the  court  has  the  right  to 
arrest  the  examination  of  witnesses,  if  unnecessary  time  is  being 
taken,  or  the  evidence  offered  is  immaterial  or  incompetent. 
Ito9Ber  V.  McOoUy,  9  Ind.  587.  It  is  not  only  the  right,  but 
the  duty  of  the  court  to  do  this.  But  this  discretionary  power 
of  the  court  must  be  so  exercised  that  no  injustice  will  result 
therefrom. 

"  This  was  an  action  for  slander,  and  not  for  an  assault  and 
battery.  The  evidence  of  the  witness  Hirschberger,  sought  to 
be  introduced,  was  all  in  reference  to  a  fight  and  quarrel 
between  the  parties,  and  could  have  been  competent  only  to 
mitigate  the  damages,  but  for  no  other  purpose.  The  court 
refused  to  allow  him  to  testify,  not  because  his  evidence  was 
not  competent  to  mitigate,  but  simply  because  the  fiict  had 
already  been  fully  testified  about,  and  was  not  disputed  by  any 
witness,  or  questioned  before  the  jury. 

"  The  instructions  of  the  court  to  the  jury  were  certainly  as 
full  and  liberal  in  fiivor  of  appellants  as  could  be  desired ;  and 
the  refusal  of  the  court  to  allow  appellants  to  continue  the 
examination  of  Hirschberger  as  to  a  fact  which  had  already 
been  fully  proven,  and  which  was  not  even  disputed,  ^could 
not  have  prejudiced  appellants,  because  the  court  instructed 
the  jury  to  take  into  consideration  the  quarrel  and  fight,  in 
mitigation  of  damages. 
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'^  The  court  excluded  this  proof^  stating  that  it  had  all  been 
testified  about  already^  and  that  the  fact  that  the  plaintiff 
struck  defendant  first  with  a  poker  was  only  material  in  this 
case  as  showing  the  anger  and  excitement  of  the  defendant  at 
the  time  the  words  were  charged  to  have  been  spoken/  '^ 

In  Bosser  v.  McCoUyy  9  Ind.  587,  it  waa  said :  "  Where,  in 
the  progress  of  a  trial,  it  becomes  obvious  that  a  party,  in  the 
examination  of  his  witnesses,  or  in  the  argument  of  his  case, 
18  consuming  time  unnecessarily,  and  not  in  the  advancement 
of  justice,  it  is  clearly  within  the  discretionary  power  of  the 
court  to  interpose  and  arrest  such  needless  (operations.  And 
the  exercise  of  this  power  will  be  sustained,  unless  an  abuse 
of  it  is  affirmatively  shown.  Priddy  v.  Dodd,  4  Ind.  84. 
Here,  the  court  ordered  the  plaintiff  to  close  his  rebutting  tes- 
timony. It  is  not,  however,  shown  that  he  had  other  evidence 
which  he  desired  to  produce.  The  order  does  not,  therefore, 
appear  to  have  prejudiced  his  case.  It  was  competent  for  the 
plaintiff  to  have  placed  on  the  record  the  grounds  of  his  objec- 
tion to  the  action  of  the  court.  And  having  failed  to  do  so,  we 
must  intend  the  rulings  of  the  court  to  be  correct.'' 

In  Priddy  v.  Dodd,  supra,  it  was  said :  "  In  the  consump- 
tion of  time  in  examining  witnesses  and  arguing  causes  to  the 
jury,  much  must  necessarily  be  left  to  the  discretion  of  the 
judge.  It  is  peculiarly  within  the  province  of  judicial  discre- 
tion to  see  that  these  operations  are  not  needlessly  protracted, 
to  the  delay  and  detriment  of  other  business  on  the  docket.'' 

The  defendant  may  set  up,  in  mitigation  of  damages,  that 
he  spoke  the  words  in  a  moment  of  heat  and  passion,  induced 
by  the  immediately  preceding  acts  of  the  plaintiff.  Townshend 
Slander  &  Libel,  626,  sec.  414. 

McClintock  V.  CWcJ,  4  Iowa,  453,  the  following  language 
was  used: 

"  If,  however,  the  words  were  spoken  through  heat  of  pas- 
aioii,  or  under  excitement,  produced  by  the  immediate  provo- 
cation of  plaintiff,  such  excitement  or  passion  may  be  shown 
in  mitigation  of  damages ; '  for  evidence  that  the  speaking  was 
impolsive  and  involuntary,  undoubtedly  diminishes  malice,  as 
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understood  by  the  law.'  Lamed  v.  BujffirUon,  3  Mass.  546 ; 
laeley  v.  Lovejoy,  8  Blackf.  462.  And^  it  may  be  stated  as  a 
general  principle^  that  all  the  immediate  cirewnstances^  under 
which  the  words  were  spoken^  are  proper  to  be  shown  to  the 
jury^  as  they  define  the  true  character  of  the  speakings  which 
is  alleged  to  be  slanderous.  See  note  to  Gilman  v.  LoweU^  1 
Am.  L.  Cas.  223."  See,  also,  Brofwn  v.  Brooks,  3  Ind.  618 ; 
Moualer  v.  Harding,  33  Ind.  176  ;  Powers  v.  Presgroves,  38 
Miss.  227 ;  Banger  v.  Ooodrkh,  17  Wis.  78;  Richardson  v. 
Northrup,  56  Barb.  105. 

Hirschberger  was  the  only  witness,  except  the  two  women, 
who  knew  all  the  &cts  that  occurred  in  the  dining  room. 
Hence,  all  the  immediate  circumstances  under  which  the  words 
were  spoken  were  not  before  the  jury.  It  is  not  enough  that 
the  words  were  spoken  in  heat  of  passion  or  excitement.  It 
must  also  appear  that  there  was  provocation,  caused  by  the 
person  of  whom  the  words  were  spoken,  which  immediately 
preceded  the  speaking  of  the  words.  A  person  cannot,  with- 
out just  cause  or  provocation,  work  himself  or  herself  into  a 
passion,  and  while  laboring  under  the  excitement  produced  by 
such  passion  utter  slanderous  words,  and  then  mitigate  the 
damages  by  proof  that  the  words  were  uttered  in  a  heat  of 
passion.  There  was  a  conflict  in  the  evidence  as  to  which 
struck  the  first  blow.  It  was  proposed  to  prove  by  Hirschber- 
ger that  the  appellee  attacked  Mary  with  a  poker  and 
struck  her  several  times  with  it.  If  this  was  true,  Mary 
had  sufficient  cause  for  passion  and  excitement,  which  should 
have  been  considered  in  mitigation ;  for  the  provocation  imme- 
diately preceded  the  speaking  of  the  words,  and  was  caused 
by  the  acts  of  the  appellee. 

We  think  the  court  erred  in  the  exclusion  of  such  evidence. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 

remanded,  with  directions  for  a  new  trial  in  accordance  with 

this  opinion. 

Opinion  filed  November  tenn,  1874;  petition  for  a  rehearing. oTermledp 
May  term,  1875. 
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The  PnrrsBUKGH,  Cincinnati,  and  St,  Louis  RAiiiWAY 
Company  v.  Nuzum, 

TiAlLROAjy.— Bight  (fPaumngtr  Pwrehaeing  JHeha/ar  a  Certain  IVa«n.~If  a 
person  purchase  a  ticket  expressly  for  a  particular  train  of  cars,  and  at 
the  time  of  the  purchase  he  is  informed  by  the  agent  of  the  railroad 
company  that  the  train  will  stop  at  the  station  for  which  the  ticket  is 
purchased,  he  will  have  a  right  to  take  passage  on  such  train,  and  it  will 
be  the  duty  of  the  railroad  company  to  allow  him  to  leave  the  train  at 
that  station* 

8A1CE. — In  an  action  against  a  railroad  company  for  failing  to  stop  a  train, 
and  let  a  passenger  off,  at  a  station  for  which  he  had  purchased  a  ticket, 
where  the  evidence  tended  to  show  that  the  defendant  ran  two  daily  trains 
that  stopped  at  the  station  for  which  the  passenger  held  the  ticket,  and  also 
ran  a  through  train,  which,  by  the  rules  of  the  company,  was  not  allowed 
to  stop  at  such  station,  and  that  when  the  ticket  was  taken  up  by  the 
conductor  on  the  latter  train,  he  informed  the  plaintiff  that  he  must  get 
off  at  a  station  before  reaching  the  one  for  which  he  held  a  ticket,  or  go 
to  the  next  station  beyond,  and  that  the  plaintiff  voluntarily  went  on  1 
the  station  beyond,  it  was  error  to  instruct  the  jury  that  if  the  plaintiff^ 
purchased  his  ticket  for  the  station  at  which  he  wished  to  stop,  he  had  a  / 
right  to  enter  the  first  train  due  after  he  purchased  the  ticket,  unless  1 
was  informed,  before  he  entered  the  train,  that  it  would  not  stop  at  th 
station  for  which  the  ticket  was  purchased. 

8AME.'fi>i(^«ii  iSwutm^  2Vams.— The  duty  of  a  railroad  company  to 
public  requires  that  die  should  run  her  trains  according  to  her  rules  and 
regulations,  without  infringing  upon  them  to  accommodate  a  single  pas- 
senger. 

BAME.—jDu(y  ofBuKngen.—li  is  the  duty  of  a  person  about  to  take  passage 
to  inquire  when,  where,  and  how  he  can  go  or  stop  according  to  the  reg- 
ulations, and  if  he  makes  a  mistake  which  is  not  induced  by  the  agents  of 
the  railroad  company,  he  has  no  remedy. 

Same. — Duty  €f  BaiUroad  Company  aa  to  Stoppage  (^Traim, — ^A  railroad  com- 
pany is  not  bound  to  stop  a  train  and  allow  a  passeoger  to  get  off,  except 
at  a  r^iular  station  or  stopping  place.  N 

From  the  Grant  Circuit  Conrf. 

K  0.  jBom,  for  appellant. 

/.  Brownke  and  jB.  W.  Baity ^  for  appellee. 

BroDLE,  J.— The  complaint  in  this  case  alleges  that  the 
appellant  was  the  owner  of  a  railroad  line,  ronning  from  Col- 
nmbnsy  Ohio^  with  iia  cars  and  locomotives,  to  Chicago,  Bli- 
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nois,  by  the  way  of  Union  City,  Marion,  Sweetser,  Xenia,  and 
Logansport,  over  and  upon  which  the  appellant,  as  a  common 
carrier,  carried  passengers  and  baggage ;  that  the  appellee  pur- 
chased a  ticket  for  a  first-class  passage  in  said  cars,  along  said 
railroad,  from  Union  City  to  Sweetser,  on  the  night  passenger 
train ;  that  he  was  received  into  said  cars  on  said  train,  to  be 
so  carried;  that  the  appellant,  though  requested  to  do  so, 
refused  to  stop  the  train  at  Sweetser  and  allow  the  appellee  to 
get  ofi*  the  car,  although  the  conductor  took  up  said  ticket 
for  said  passage ;  that  in  consequence  of  such  refusal  the  appel- 
lee was  carried  on  westward  to  Xenia,  the  next  station  west 
of  Sweetser,  where  he  was  landed  between  midnight  and  day- 
light, and  was  compelled  to  go  to  a  hotel  to  lodge,  and  remain 
until  eight  o'clock  next  day  before  he  could  return  to  Sweet- 
ser ;  that  he  was  thus  put  to  much  expense,  delay,  etc. ; 
wherefore,  etc. ;  all  of  which  is  properly  alleged. 

The  complaint  was  answered  by  three  paragraphs.  Issues 
were  formed  on  the  first  and  second  paragraphs  of  answer. 
The  third  paragraph,  admitting  that  the  appellant  was  a  car- 
rier over  the  road,  as  alleged,  the  purchase  of  the  ticket,  etc., 
averred  that  she  ran  two  daily  trains  from  Union  City  to 
Sweetser,  which  trains  always  stopped  at  Sweetser,  and  also 
ran  a  through  train  from  Columbus,  Ohio,  to  Chicago,  Illi- 
nois, which,  by  the  rules  and  regulations  governing  said  rail- 
road, was  not  allowed  to  stop  at  Sweetser ;  that  when  said 
ticket  was  taken  up  the  appellee  was  informed  by  the  con- 
ductor that  the  train  he  was  on  was  not  allowed  to  stop  at 
Sweetser ;  that  he,  the  appellee,  would  have  to  get  off  at 
Marion,  the  first  station  east  of  Sweetser,  or  go  on  to  Xenia, 
the  next  station  west  of  Sweetser ;  that  the  appellee  volunta- 
rily passed  on  to  Xenia,  and  got  off  at  that  station ;  with 
some  other  averments  not  material  to  the  question  raised. 

To  this  paragraph  the  appellee  replied,  that  he  purchased 
the  ticket  expressly  for  the  train  on  which  he  took  passage ; 
that  it  was  the  first  train  which  ran  to  Sweetser  after  he  pur- 
chased his  ticket ;  that  he  had  no  knowledge  that  the  train 
would  not  stop  at  Sweetser,  but,  on  the  contrary,  avers  that 
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he  was  informed  hy  said  appellant,  at  the  time  he  so  purchased 
said  ticket,  that  said  train  would  stop  at  said  station  of  Sweet- 
8er,  and  allow  him  to  leave  the  same,  etc. 

To  this  parapraph  of  reply,  the  appellant  demurred  for  want 
of  alleged  facts.  The  demurrer  was  overruled  by  the  court 
below,  exception  taken,  and  error  assigned  in  this  court. 

We  do  not  think  the  court  erred  in  this.  If  the  appellee 
expressly  purchased  the  ticket  for  that  train,  and  at  the  time 
was  informed  by  the  appellant  that  the  train  would  stop  at  the 
station  Sweetser,  he  had  a  right  to  take  passage  on  it,  and  it 
became  the  duty  of  the  appellant  to  allow  him  to  leave  the 
train  at  that  place. 

A  trial  by  jury  was  had,  verdict  for  appellee,  motion  for  a 
new  trial  overruled,  exception,  and  appeal. 

The  evidence,  instructions  refused,  and  instructions  given, 
exceptions  taken,  and  errors  assigned,  are  all  properly  before 
us. 

At  the  request  of  the  appellee,  the  court  instructed  the  jury 
as  follows :  '^  If  the  jury  find  that  plaintiff  purchased  a  ticket 
for  Sweetser,  and  the  train  in  which  he  entered  was  the  first 
train  that  was  due  after  the  purchase,  he  had  a  right  to  enter 
on  that  train,  unless  he  was  informed  that  that  train  would 
not  stop  at  Sweetser,  before  he  entered  the  train." 

There  was  evidence  tending  to  prove  the  facts  alleged  in 
the  third  paragraph  of  answer.  In  view  of  this,  we  think  the 
instruction  was  wrong.  It  amounted  to  saying  to  the  jury, 
that  notwithstanding  the  appellant  ran  two  daily  trains 
which  stopped  at  Sweetser,  yet,  if  the  train  upon  which  the 
appellant  took  passage  was  the  first  one  due  at  Union  City  after 
he  purchased  his  ticket,  the  appellant  was  bound  to  have  it 
stopped  at  Sweetser  to  allow  the  appellee  to  get  off,  although 
by  the  regulations  of  the  appellant  that  train  was  not  allowed 
to  stop  at  that  station.  Under  such  circumstances,  the  appel- 
lant was  not  bound  to  stop  her  train  at  Sweetser.  It  was  the 
doty  of  the  appellant  to  the  public  to  run  her  trains  according 
to  her  regulations.  These  could  not  be  infringed  to  accom- 
modate a  single  passenger.    It  was  the  duty  of  the  appellee  to 
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inform  himself  when,  where,  and  how  he  could  go,  or  stop, 
according  to  the  regulations  of  the  appellant's  trains,  and  if 
he  made  a  mistake,  which  was  not  induced  by  the  appellant, 
he  has  no  remedy.  Cheney  v.  The  Boston  and  Maine  R.  R. 
Oo.y  11  Met.  121 ;  Boston  and  Lowell  JB.  JB.  Co.  v.  Froctor^  1 
Allen,  267 ;  Johnson  v.  The  Concord  R.  R.  Cor.,  46  N.  H. 
213 ;  The  Cleveland,  etc.,  R.  R.  Co.  v.  Bartram,  11  Ohio  St. 
467. 

A  railroad  company  is  not  bound  to  stop  and  allow  a  pas- 
senger to  get  off,  except  at  a  regular  station  or  stopping  place. 
The  Columbus,  etc.,  R.  W.  Co.  v.  Powdl,  40  Ind.  37, 

The  appellant  moved  the  court  to  instruct  the  jury  as  fol- 
lows :  "  If  the  jury  find  that  at  the  time  the  plaintiff  entered 
the  car  of  the  defendant  to  be  conveyed  from  Union  CSty  to 
the  station  Sweetser,  and  at  the  time  he  purchased  of  the 
defendant  a  ticket  entitling  him  to  such  conveyance,  said  sta- 
tion of  Sweetser  was  not  a  regular  stopping  place  for  said  train, 
and  had  not  been  for  more  than  one  month  before  that  time, 
and  you  further  find  that  the  defendant  had  one  or  more  other 
daily  trains  passing  over  said  road  that  did -stop  regularly  at 
Sweetser,  then  it  was  the  plaintiff's  own  misfortune  that  he 
got  upon  the  wrong  train,  and  he  cannot  recover,''  This 
instruction  was  refused. 

We  think  this  instruction  states  the  law  that  governs  the 
case,  even  tenderly  expressed  toward  the  appellee ;  and  as  there 
was  evidence  before  the  jury  to  which  it  was  applicable,  it  waa 
error  to  refuse  it.    See  authorities  cited,  supra. 

There  is  a  point  raised  in  the  record  upon  the  admission  of 
certain  evidence,  which  is  not  clear  to  us ;  and  as  it  may  not 
arise  in  another  trial,  we  leave  it  an  open  question. 

The  judgment  is  reversed ;  cause  remanded,  with  instrao- 
tions  to  grant  the  motion  for  a  new  trial,  and  for  further  pro- 
ceedings according  to  this  opinion. 

Opinion  filed  November  term,  1874;  petiticm  for  a  rehearing  oTermled 
May  term,  1875. 
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Statdtb  of  Frauds. — Memorandum  of  Sheriff  ^s  Sale. — On  an  order  of  sale 
ifisned  on  a  jadgment  and  decree  of  foreclosnre  of  a  mortgage  of  real  estate, 

an  indorsement  made  by  a  sheriff  as  follows :    "  Sold  to  A B ,  for 

twenty-four  hundred  dollars,  October  16th,  1869."  Signed, "  C D , 

Sheriff,"  was  not  a  sufficient  contract  or  memorandum  of  a  sale  made  by  a 
sheriff,  within  the  statute  of  frauds. 

Bams. — Sufficient  Memorandum. — ^A  memorandum,  to  be  sufficient  within  the 
statute  of  frauds,  must  set  out  the  contract  with  such  reasonable  certainty 
that  its  terms  may  be  understood  from  the  writing  itseU^  without  recourse 
to  parol  proof. 

Samb. — ^The  fact  that  such  memorandum  is  indorsed  on  the  order  of  sale, 
but  without  any  reference  to  it  for  the  ascertainment  of  the  thing  sold,  is 
no  better  than  if  indorsed  on  any  other  paper. 

fiAiCE. — ^A  memorandum,  in  order  to  make  another  writing  a  part  thereof, 
80  as  to  constitute  a  part  of  the  contract,  must  refer  to  such  other  writing, 
and  parol  proof  of  the  connection  of  the  papers  is  not  admissible  to  estab- 
lish a  contract  required  by  the  statute  to  be  in  writing. 

From  the  LaPorte  Circuit  Court. 

J.B.  Nilea,  W.  JVi&a,  and  W.  JET.  Calkina,  for  appellant. 

y.  Bradley,  for  appellee. 

WoRDEN,  J. — Harvey  Truesdell  recovered  judgment  for 
the  foreclosure  of  a  mortgage  on  a  forty-acre  tract  of  land, 
deecribed  in  th(e  proceedings  herein,  for  a  little  over  one  thou- 
sand dollars,  against  one  Thomas  W.  Miles.  This  judgment 
was  assigned  to  the  appellee,  Sarah  Ingram.  The  appellee 
also  obtained  a  judgment  against  Miles  for  the  foreclosure  of 
another  mortgage  on  the  same  and  other  lands,  for  a  much 
larger  sum.  Orders  of  sale  were  issued  on  these  judgments 
respectively. 

We  do  not  see  that  the  judgment  secondly  above  mentioned, 
or  the  order  of  sale  issued  thereon,  has  any  important  bearing 
upon  the  question  involved,  and  they  will,  therefore,  be  no 
farther  noticed. 

On  the  order  of  sale  issued  on  the  first  mentioned  judgment, 
the  sheriff  indorsed  the  following  memorandum^  viz. : 
Voi.  L.— 10 
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"Sold  to  Asa  J.  Eidgway,  for  twenty-four  hundred  dollare. 
October  16th,  1869.  J.  D.  Phelps,  Sheriff  L.  C. 

"By  Wm.  H.  H.  Whitehead,  Dep^." 
The  above  memorandum  is  all  the  evidence  there  was,  except 
such  as  was  oral,  that  Eidgway  purchased  the  land  At  sheriff's 
sale. 

This  proceeding  was  instituted  by  the  appellee  against  the 
appellant,  under  the  provisions  of  sec.  476,  2  G.  &  H.  252, 
for  failing  and  refusing  to  pay  the  purchase-money  claimed  to 
have  been  bid  on  the  property  by  the  appellant.  Judgment 
for  the  plaintiff  below. 

The  question  is  presented  by  the  record,  in  several  ways, 
whether  the  above  memorandum  is  a  sufficient  contract,  mem- 
orandum, or  note  thereof,  within  the  statute  of  frauds.  It 
appears  to  us  that  the  memorandum  is  clearly  insufficient.  A 
memorandum,  in  order  to  be  sufficient  within  the  statute,  must 
state  the  contract  with  such  reasonable  certainty  that  its  terms 
may  be  understood  from  the  writing  itself,  without  recourse  to 
parol  proof.  It  is  impossible  to  ascertain  from  the  memoran- 
dum what  it  was  that  was  "  sold  to  Asa  J.  Ridgway  for  twen- 
ty-four hundred  dollars." 

It  may  be  supposed,  from  the  fact  that  the  memorandum 
was  endorsed  on  the  order  of  sale,  that  the  sheriff  meant  that 
the  land  therein  ordered  to  be  sold  was  sold  to  Ridgway  for 
the  sum  named.  But  this  would  rest  upon  mere  inference, 
and  not  upon  anything  appearing  on  the  face  of  the  memoran- 
dum. It  may  be  conceded,  that  if  the  memorandum  had  in 
any  way  referred  to  the  order  of  sale  for  the  purpose  of  iden- 
tifying the  thing  sold,  so  as  to  make  it  a  part  of  the  memo- 
randum, or  so  that  the  two  papers,  the  order  of  sale  and  the 
memorandum,  could  be  taken  together  as  constituting  the  con- 
tract, it  would  have  been  sufficient. 

The  memorandum  endorsed  upon  the  ordet  of  sale,  but  with- 
out any  reference  to  it  for  the  ascertainment  of  the  thing  sold, 
is  no  better  than  if  it  had  been  made  on  any  other  piece  of 
paper. 

Says  Chancellor  Kent,  2  Com.  511 :    "Unless  the  < 
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tial  terms  of  the  sale  can  be  ascertained  £rom  the  writing  itself, 
or  by  a  reference  contained  in  it  to  something  else,  the  writing 
is  not  a  compliance  with  the  statute ;  and  if  the  agreement  be 
ihns  defective,  it  cannot  be  supplied  by  parol  proof,  for  that 
would  at  once  introduce  all  the  mischiefi  which  the  statute  of 
frauds  and  perjuries  was  intended  to  prevent/^  Norria  v. 
Blairy  39  Ind.  90. 

''  It  must,  of  course,  appear  from  the  memorandum,  what  is 
the  subject-matter  of  the  defendant's  engagement.  Land,  for 
instance,  which  is  purported  to  be  bargained  for,  must  be  so 
described  that  it  may  be  identified.'^  Browne  Stat.  Frauds, 
sec.  386. 

As  we  have  seen,  the  memorandum  does  not  state  what  it 
was  th^t  was  sold  to  Bidgway.  It  does  not  name  or  in  any 
way  state  the  subject-matter  of  the  supposed  contract.  If  we 
are  to  suppose  that  the  thing  sold  was  the  land  mentioned  in 
ihe  order  of  sale,  because  the  memorandum  was  endorsed  upon 
that  order,  the  supposition  must  rest  upon  mere  inference  and 
conjecture.  It  seems  to  be  well  settled,  that  a  memorandum, 
in  order  to  make  another  writing  a  part  thereof,  so  as  to  con- 
stitute a  part  of  the  contract,  must  refer  to  such  other  writing; 
and  that  parol  proof  of  the  connection  of  the  papers  is  not 
admissible  to  establish  a  contract  required  by  the  statute  of 
frauds  to  be  in  writing.  An  early  case  on  this  subject  is  that 
of  Boyddl  v.  Drwmmond,  11  East,  142.  There  the  defendant 
had  subscribed  his  name  to  a  book  entitled, "  Shakespeare 
subscribers,  their  signatures,''  not  referring  to  a  printed  pro- 
spectas  which  contained  the  terms  of  the  contract,  and  which 
was  delivered  at  the  time  to  the  subscribers  to  the  Boydell 
Shakespeare.  It  was  held,  that  the  two  could  not  be  con- 
nected together  so  as  to  take  the  case  out  of  the  statute,  as  such 
connection  could  only  be  established  by  parol  proof. 

Lord  EiiiiENBOBOUGH  observed,  in  delivering  his  opinion : 
'^  If  there  had  been  a  plain  reference  to  the  particular  prospec- 
tus, that  might  have  helped  the  plaintiff;  but  there  is  nothing 
of  the  kind." 
Without  going  into  the  details  of  other  cases,  we  quote  a 
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paragraph  from  the  opinion  in  each  of  a  few,  involving  the 
point  nnder  consideration : 

In  the  case  of  Bidgway  v.  Wharton,  3  De  G.  M.  &  G.  677, 
696,  the  Lord  Chancellor  said,  in  delivering  the  opinion  of  the 
court :  "  It  appears  to  me,  therefore,  that  the  principle  estab- 
lished by  these  cases,  and  as  I  have  already  observed,  the 
principle  deducible  from  the  construction  and  object  of  the 
statute  if  there  had  been  no  cases,  clearly  shows,  that  in  order 
to  make  a  contract  binding  under  the  statute  of  frauds,  it  must 
be  either  embodied  all  in  one  paper,  signed  by  the  party ;  or 
if  not  so  embodied,  there  must  be  some  paper  signed  by  the 
party  referring  to  the  paper  which  does  contain  the  terms,  in 
order  that  from  the  writing  so  signed  you  may  say  that  is 
the  paper,  and  incorporate  them  together  and  make  it;  one." 

The  following  point  was  decided  in  the  case  of  Freepori  v. 
Barioly  3  Greenl.  340 :  "  Where  an  agreement  concerning 
the  sale  of  real  estate  is  contained  on  two  separate  papers, 
neither  of  which  contains  in  itself  any  reference  to  the  other, 
parol  evidence  is  inadmissible  to  prove  their  connection." 

In  (yDonndl  v.  Leeman,  43  Me.  158, 160,  it  was  held  to  be 
'^  well  settled  that  unless  there  be  a  memorandum  showing, 
within  itself,  or  by  reference  to  some  other  paper,  all  the  mate- 
rial conditions  of  the  contract,  no  action  can  be  maintained 
upon  such  contract,  either  at  law  or  in  equity." 

In  Morton  v.  Dean,  13  Met.  386,  388,  it  was  held  by  the 
court,  that ''  a  sale  at  auction  is  within  the  statute  of  frauds, 
and  the  auctioneer,  who  makes  the  sale,  is  the  agent  of  both 
parties,  and  his  memorandum  will  take  the  case  out  of  the 
statute,  as  well  when  lands  as  when  chattels  are  sold.  But 
the  memorandum  of  sale  must  refer  to  the  conditions  of  sale, 
or  the  case  will  be  within  the  statute.  Where  the  connection 
between  the  memorandum  and  the  conditions  is  to  be  proved 
entirely  by  parol  evidence,  it  is  within  thp  mischief  intended 
to  be  prevented  by  the  statute.  The  terms  of  the  agreement, 
which  are  material,  must  be  stated  in  writing.  As  the  mem- 
orandum, in  this  case,  does  not  refer  to  the  conditions  of  sale^ 
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ike  sale  itself  cannot  be  enforced.  The  aathorities  are  oonola- 
sive  on  these  points/^ 

See,  also,  the  caseof  i2tAc^v.£ar&oi£r,  48  Ind.  274,  which 
involved  a  question  arising  upon  the  statute  of  frauds. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 

remanded  fer  further  proceedings. 

Opinion  filed  Noyember  teim,  1874;  petitioQ  for  s  leheazing  oTermled 
Hay  term  1875. 


Ex  Pabte  Ha  ABE. 


BMBTAXDY.'-IniprwmmaU  qf  DrfendanL— The  proeecnting  witneas  in  a  bas- 
tardy proceeding  is  not  the  plaintiff  therein  within  the  meaning  of  section 
4, 1  G.  &  H.  410,  which  provides  for  the  discharge  of  a  defendant  impris- 
oned by  civil  process,  on  failore  of  the  plaintiff  to  pay  the  oost  of  keepioig 
the  defendant  imprisoned. 

From  the  Ripley  Cirqjiit  Court. 

0.  Dwrhin  and  Z.  T.  Haaen,  for  appellant. 

BiDDiiE^  J. — Fritz  Haase^  petitioning  the  court  for  a  writ 
of  habeas  corpus,  states  that  at  the  April  term  of  said  court 
he  was  found  guilty  of  being  the  &ther  of  a  bastard  child^  on 
the  complaint  of  Mary  Ahlers,  and  a  judgment  of  four  hun- 
dred dollars,  payable  in  instalments,  rendered  against  him, 
which  remains  unpaid ;  that  he  is  unable  to  pay  or  replevy 
the  judgment,  in  consequence  of  which  he  is  restrained  of  his 
liberty  by  Henry  Weber,  sheriff  of  Ripley  county ;  that  since 
his  confinement  in  jail,  the  said  relatrix  has  &iled  to  pay  or 
tender  to  said  sheriff,  or  jailor,  any  fees  or  remuneration  for 
keeping  him  so  imprisoned  by  virtue  of  said  judgment, 
although  demand  has  been  made  on  Samuel  M.  Jones,  the 
attorney  of  said  relatrix,  for  the  expense  of  so  keeping  him 
imprisoned ;  that  no  such  demand  could  be  made  on  the  rela- 


150  SUPREME  COURT  OF  INDIANA. 

JSr  J%iie  Haue. 

tiiz,  for  the  reason  ihat^  during  all  the  time  since  the  renditioD 
of  said  judgment,  she  has  been  a  resident  of  the  State  of  Ohio^ 
^d  absent  from  the  State  of  Indiana ;  wherefore,  etc.  Sworn 
to,  etc. 

Upon  this  petition,  the  court  refused  the  writ 

Sec.  4, 1  G.  &  H.  410,  enacts,  that  '^  the  cost  of  keeping  a 
defendant  imprisoned  by  civil  process  shall  be  taxed  as  costs 
against  the  plaintiff  therein,  at  the  rate  of  thirty  cents  per 
day,  and  if  on  demand  made,  such  plaintiff  shall  fiul  to  pay 
the  same,  the  defendant  may  be  discharged,  but  such  costs  may 
afterwards  be  recovered  against  the  defendant.'' 

Under  this  section,  the  relatrix  having  failed  to  pay  the 
costs  of  the  imprisonment,  as  stated  in  the  petition,  it  is 
claimed  on  behalf  of  the  prisoner  that  he  should  be  discharged 
from  custody.  Assuming,  without  deciding,  that  the  petition^ 
demand,  excuse,  etc.,  as  stated  therein,  are  sufficient,  we  are 
of  the  opinion  that  the  relatrix  is  not  a  plaintiff  within  the 
meaning  of  the  section  cited.  Prosecutions  for  bastardy  must 
be  in  the  name  of  the  State.  The  prosecuting  witness  is  not 
the  plaintiff.  The  suit  is  not  for  her  benefit,  the  money  recov- 
ered is  not  for  her  use,  but  for  the  support  of  the  child.  2  O. 
&  H.  624.  Dibble  v.  The  SUxie,  48  Ind.  470 ;  Turner  v.  Wil- 
aon,  49  Ind.  581. 

We  think,  therefore,  that  the  court  committed  no  error  in 
its  ruling. 

The  judgment  is  affirmed. 

Pettit,  C.  J. — ^Holding  imprisonment  in  such  cases  oncon- 
stitutional,  under  all  circumstances,  I  dissent. 


L 
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The  City  op  Logai^sfobt  et  al.  v.  Pollard.  142 

Get7. — Damages  for  Change  of  Grade  in  StreeL — ^Under  the  twenty-seventh 
■ection  of  the  act  for  the  incorporation  of  cities,  3  Lid.  Stat  63,  where  the 
city  aathorities  have  once  established  the  grade  of  any  street  or  alley,  the 
grade  thus  established  cannot  be  changed  until  the  damages  suffered  by 
parties  in  consequence  of  the  change  shall  have  been  assessed  and  ten- 
dered to  them. 

Baieb.— The  damages  in  such  case  should  be  assessed  by  the  commissionen 
provided  for  by  the  sixty-second  section  of  the  act  for  the  incorporation 
of  cities. 

Samb. — Notice, — ^The  notice  to  parties  interested  of  the  meeting  of  oommis- 
Boners  to  assess  damages,  as  contemplated  by  sections  62  and  63  of  the 
act  for  the  incorporation  of  cities,  must  show  the  place  of  meeting,  and  it 
must  be  shown  that  the  notice  was  served  twenty-one  days  before  the 
time  of  meeting. 

From  the  Cass  Circuit  Court. 

D.  C.  Justice  aud  /.  C.  Nelson,  for  appellants. 

S.  T.  McOonndly  for  appellee. 

WoBDEN,  J. — Complaint  by  the  appellee  against  the  appel- 
kmtS;  for  an  injunction  against  changing  the  grade  of  a  street 
which  had  already  been  established^  etc. 

Trial  of  the  cause  by  the  courts  who  made  the  following 
special  finding  of  the  facts  and  conclusions  of  law  thereon^ 
and  rendered  final  judgment  accordingly : 

''  That  the  plaintiff^  Elizabeth  Pollard^  at  the  commence- 
ment of  this  suit;  was  the  owner  of  the  property  described  in 
her  complaint ;  that  said  property  abuts  on  Market  street^  in 
the  dty  of  Logansport,  between  the  east  side  of  the  Wabash 
and  Erie  Canal  and  Fourteenth  street ;  that  before  the  insti- 
tution of  this  suit;  the  defendant^  the  city  of  Logansport^  by 
her  common  council^  duly  and  legally  established  and  adopted 
a  grade  of  said  Market  street  between  the  canal  and  Four- 
teenth street;  and  required  property  owners  along  the  line  of 
said  street;  at  their  own  proper  cost  and  expense;  to  make  per- 
manent and  lasting  improvements;  to  conform  to  said  gradC; 
including  said  street  in  front  of  plaintiff  ^s  said  property;  that 
afterward  said  city  of  Logansport;  by  her  common  council^ 
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dtdy  and  lawfully  changed  the  grade^  said  grade  of  said  Maiv 
ket  street,  and  ordered  the  property  owners  along  the  line  of 
said  street,  at  their  own  proper  cost  and  expense,  to  improve 
said  street,  to  conform  to  said  changed  grade ;  that  five  com- 
missioners, who  were  freeholders  of  said  city,  had  been  duly 
appointed  by  her  common  council,  and  duly  and  legally  qual- 
ified to  appraise  the  damages  arising  to  the  property  owners 
along  the  line  of  said  Market  street  by  reason  of  said  change 
of  grade ;  that  twenty-one  days'  notice  was  given  to  the 
appraisers  by  the  clerk  of  said  city,  to  appraise  the  damages 
arising  to  the  property  ownera  along  the  line  of  said  street  by 
reason  of  said  changed  grade ;  that  the  plaintiff  had  no  oth^ 
notice  of  the  time  and  place  of  the  meeting  of  said  appraisers 
to  appraise  the  said  damages  than  the  following : 
" '  City  Clerk's  Office, 
'^ '  LoGANSPORT,  Ind.,  July  18th,  1873. 

" '  Mrs.  Pollard  :  You  will  take  notice  by  virtue  of  an 
ordinance  of  the  common  council,  changing  the  grade  of  Mar- 
ket street,  looking  to  the  improvement  of  said  street  under 
the  newly-established  grade,  the  commissioners  of  real  estate 
of  the  city  of  Logansport  will,  on  the  12th  day  of  August, 
1873,  meet  at  the  hour  of  nine  o'clock,  and  continue  from  day 
to  day,  until  they  have  completed  their  labcMrs,  for  the  purpose 
of  assessing  any  damages  which  may  accrue  to  you  by  reason 
of  such  change  of  grade,  if  any,  as  owner  of  one  hundred  and 
sixty-five  feet  opposite*  lots  41  and  42,  J.  Tipton's  first  addi- 
tion, fronting  or  bordering  on  said  street,  when  and  where  you 
can  attend  if  you  see  proper. 

'' '  Yours,  Wm.  Flynn,  Ciiy  Clerk.' 

'^  That  said  notice  was  served  in  the  manner  and  form  aa 
shown  by  the  following  return : 

" '  I,  Jonas  D.  Beard,  marshal  of  the  city  of  Logansport^ 
do  hereby  certify  and  return  to  the  common  council  of  the 
city  of  Logansport,  that  I  served  the  within  writ  on  the  within 
named  Mr.  (s)  Pollard,  by  reading  and  delivering  to  him 
(her)  a  certified  copy  of  the  same. 

" '  Witness  my  hand.  Jonas  D.  Beard,  Marshal.' 
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"  That  said  appraisers  did  meet  on  the  12th  day  of  August, 
1873,  at  nine  o'clock  A.  M.,  at  Wabash  and  Erie  Canal,  on 
Market  street,  together  with  the  city  civil  engineer,  and  pro- 
ceed to  appraise  die  damages,  arising  as  aforesaid,  and  did  con- 
tinue from  day  to  day,  until  their  labors  were  completed ;  that 
they  did  assess  the  plaintiff  two  hundred  dollars  as  her  dam- 
ages consequent  upon  the  change  of  said  grade  in  front  of  and 
opposite  her  property ;  that  said  appraisers  certified  their  pro- 
ceedings to  the  common  council  of  said  city ;  that  said  com- 
mon council  adopted  said  proceedings  by  a  two-thirds  vote  of 
the  entire  body ;  that  the  plaintiff  waived  the  tender  of  the 
two  hundred  dollars;  that  afterward  the  common  council 
advertised  for  proposals  to  do  the  work  on  Market  street,  to 
conform  to  the  newly-established  grade,  by  publication  in  the 
Democratic  Pharos,  a  weekly  newspaper  printed  and  published 
in  Logansport,  for  two  weeks,  and  by  posting  one  hundred 
printed  notices  in  public  places  in  said  city  fourteen  days 
before  the  letting ;  that  afterward,  at  a  regular  meeting  of  the 
conmion  council,  the  contract  for  the  work  was  let  to  William 
B.  Walker,  he  being  the  lowest  and  best  bidder,  by  a  two- 
ihirds  vote  of  the  entire  council ;  that  said  Walker  entered 
into  a  written  contract  with  the  city  and  gave  a  bond  to  the 
approval  of  the  common  council,  and  was  proceeding  to  do  the 
work  in  front  of  the  plaintiff's  property  when  the  suit  was 
commenced ;  and  from  these  facts  the  court  finds — 

"  For  the  plaintiff.  1st.  That  the  contract  of  William  B. 
Walker  with  the  city  of  Logansport  is  void,  because  no  suffi- 
cient notice  was  given  by  the  defend^t,  the  city  of  Logans- 
port, to  the  plaintiff,  of  the  time  and  place  of  the  meeting  of 
the  real  estate  commissioners,  to  make  the  assessment  of  dam- 
ages consequent  upon  the  said  change  of  grade,  and  because 
there  was  no  reasonable  notice  of  the  time  and  place  of  receiv- 
ing proposals  to  do  the  work  agreed  upon  in  said  contract. 

"  2d.  That  the  notice  to  the  plaintiff,  hereinbefore  recited^ 
of  the  time  of  the  meeting  of  the  real  estate  commissioners  to 
make  the  assessment  of  damages,  consequent  upon  said  change 
of  grade,  is  defective,  because  it  does  not  designate  a  place  of 
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meeting  of  said  real  estate  commissioners  to  make  said  assess- 
ment of  damages. 

^'  To  the  conclusions  of  the  law  and  finding  of  &ct8,  and 
judgment  of  the  court,  the  defendants  at  the  time  excepted 

"  Dudley  H.  Chase,  Judge/* 

The  errors  assigned  call  in  question  the  correctness  of  the 
conclusions  of  law,  stated  by  the  court,  from  the  fiwjts  found. 

It  is  claimed  by  the  appellants  that  the  appellee  was  not 
entitled  to  damages  in  consequence  of  the  change  of  the  grade. 
This  was  doubtless  the  law  until  the  passage  of  the  statute  now 
in  force  on  the  subject.  3  Ind.  Stat.  63.  Sec.  27  of  the  act 
contains  the  following  proviso,  viz. : 

''  That  when  the  city  authorities  have  once  established  the 
grade  of  any  street  or  alley  in  the  city,  such  grade  shall  not 
be  changed  until  the  damages  occasioned  by  such  change  shall 
have  been  assessed  and  tendered  to  the  parties  injured  or 
affected  by  such  change ;  and  such  damages  shall  be  collected 
by  the  city  from  the  party  or  parties  asking  such  change  of 
grade  in  the  manner  provided  for  the  collection  of  street 
improvements.'* 

Under  this  provision,  it  is  clear  that  where  the  city  author- 
ities have  once  established  the  grade  of  any  street  or  alley,  the 
grade  thus  established  cannot  be  changed  until  the  damages 
suffered  by  parties  in  consequence  of  the  change  shall  have 
been  assessed  and  tendered  to  them.  This  is  but  reasonable, 
inasmuch  as  when  parties  have  built  their  houses,  constructed 
their  sidewalks,  planted  their  shade  trees,  etc.,  with  a  view  to, 
and  in  accordance  with,  the  established  grade,  it  is  but  right 
that  they  should  be  remunerated,  if  the  public  convenience 
requires  a  change  of  grade,  to  their  detriment. 

And  it  seems  to  us  that  it  was  intended  that  the  damages  in 
such  cases  should  be  assessed  by  the  commissioners  provided 
for  by  the  sixty-second  section  of  the  act,  as  no  other  provision 
is  made  for  the  assessment  of  damages. 

By  sections  62  and  63,  it  is  contemplated  that  twenty-one 
days*  notice  shall  be  given  to  the  parties  interested,  of  the  time 
and  place  of  the  meeting  of  the  commissioners  to  assess  dam- 
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ages.  The  notice  given  to  the  appellee  in  this  case  did  not 
specify  the  place  of  the  meeting  of  the  commissioners,  and  it 
iras,  therefore,  in  our  opinion,  insufficient.  Nor  does  it  appear 
hj  the  retarn  of  the  officer  set  out  in  the  finding,  when  it  was 
served  on  the  appellee,  nor  that  it  was  served  twenty-one 
days  before  the  meeting  of  the  commissioners.  These  objec- 
tions are  fatal.  We  need  not,  therefore,  inquire  whether  the 
notice  of  the  receiving  of  proposals  for  the  work  was  sufficient ; 
fi>r,  if  sufficient,  the  fiulure  to  properly  notify  the  appellee  of 
the  time  and  place  of  the  meeting  of  the  commissioners  to 
assess  i;he  damages  renders  their  assessment  void  as  to  her. 
See,  on  subject  of  notice  of  letting  work,  the  case  of  The  Oity 
qf  LogavxpoH  v^Puterbaugh,  46  Ind.  550. 
The  judgmeat  below  is  affirmed,  with  costs. 

Opinion  filed  NoTember  tenn,  1S74;  petition  for  a  rehearing  oyermled 
IMxf  term,  1875. 


HAOKI.EMAN  V.  HaBBIBON  ET  AL. 

From  the  Spencer  Common  Pleas  Court. 

H.  G.  BarhveU,  M.  if.  Bay,  O.  H.  Fom,  B.  F.  Daois,  and 
Jl  A.  Holman^  for  appellant. 

i.  Q.  DeBruler,  G.  A.  DeBndet,  E.  A.  Ely,  and  L.  D. 
AbbcU,  for  appellees. 

Pettit,  C.  J. — Rule  19  is  not  complied  with,  in  regard  to 
making  marginal  notes,  and  for  that  reason  the  submission  is 
aet  aside,  at  the  costs  of  the  appellant. 
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Hackleman  V.  Harbison  et  al. 

Evidence. — Former  JvdgmenL— The  bona  fide  holder  of  a  promiasoiy  noto^ 
to  whom  it  had  been  assigned  by  the  payee,  without  indorsement,  delir- 
ered  it  for  collection  to  a  justice  of  the  peace,  who  brought  suit  thereon  in 
the  name  of  the  payee  against  the  maker,  and  rendered  judgment  in  favor 
of  the  maker,  said  holder  having  no  actual  knowledge  of  the  time  of 
the  trial,  and  the  payee  being  a  resident  of  another  state,  and  having  no 
knowledge  of  the  proceeding. 

Hddf  that  said  judgment  was  admissible  in  evidence  in  favor  of  the  maker^ 
in  a  Bubsequent  suit  on  the  same  note  brought  by  said  holder  against  the 
maker. 

From  the  Spencer  Common  Pleas. 

H.  O.  BarkweU,  if.  M.  Ray,  G.  H.  Vosa,  B.  F.  Davis,  and 
jr.  A.  Holman,  for  appellant. 

i.  Q.  DeBruler,  O.  A.  DeBruler,  E.  A.  Ely,  and  L.  D. 
Abbott,  for  appellees. 

BiDDLEy  J. — Suit  commenced  August  23d,  1871,  before 
Daniel  Squier,  a  justice  of  the  peace,  on  a  promissory  note  made 
by  appellees  to  G.  W.  Atherton  and  Thomas  Wilkinson,  and 
assigned,  without  indorsement,  to  the  appellant.  Judgment 
before  the  justice  against  the  appellees,  and  appeal  to  the  court 
of  common  pleas,  wherein  various  proceedings,  by  way  of  plead- 
ings and  demurrers,  were  had,  exceptions  taken,  etc.,  which 
need  not  be  noticed  here,  as  no  evidence  was  offered  on  the  trial 
which,  if  admissible  at  all,  could  not  have  been  given  under 
the  general  statutory  denial. 

At  the  trial  in  the  court  of  common  pleas,  the  appellees 
offered  in  evidence  the  transcript  of  a  judgment  rendered  June 
3d,  1871,  by  A.  R.  Johnson,  a  justice  of  the  peace,  in  fistvor 
of  the  appellees,  founded  on  the  same  note,  wherein  the  payees 
were  plaintiffs  and  the  appellees  defendants.  The  appellant 
objected  to  the  introduction  of  the  transcript,  "  for  the  reason 
that  the  judgment  mentioned  in  said  transcript  was  not  between 
the  parties  to  this  present  suit,  and  was  irrelevant  to  the 
issues  joined.''  The  objection  was  overruled  by  the  court,  and 
exception  taken. 
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This  presents  the  sole  question  in  the  record  for  our  consid- 
eration. Other  points  are  raised  in  the  brief  of  appellant,  but 
as  they  were  not  saved  in  the  record,  they  cannot  be  consid- 
ered here.    Judgment  for  appellees  below. 

It  appears,  by  the  bill  of  exceptions,  that  the  appellant  was 
the  bona  fide  holder  of  the  note,  and  the  real  party  in  interest 
before  the  suit  was  brought  and  the  judgment  rendered,  as  set 
forth  in  the  transcript  offered  in  evidence ;  that  so  being  the 
holder  and  owner,  he  delivered  the  note  to  said  justice  of  the 
peace,  A.  B.  Johnson,  to  collect  for  him,  and  that  said  justice 
proceeded  to  bring  suit  on  said  note  in  the  name  of  said  G. 
M.  Atherton  and  Thomas  Wilkinson,  the  payees  thereof,  the 
same  not  having  been  indorsed  by  them ;  that  the  appellant 
had  no  actual  knowledge  of  the  day  set  for  trial,  and  was  not 
present  at  the  time ;  that  Atherton  and  Wilkinson,  at  the  time 
of  bringing  the  suit  and  the  rendition  of  the  judgment,  lived 
in  ihe  State  of  Illinois,  were  not  present  at  the  trial,  and  had 
no  knowledge  of  the  proceedings. 

What  effect,  if  any,  these  facts  might  have  had  upon  the 
ease,  if  they  had  been  known  to  the  appellees  before  the  suit 
was  brought,  we  need  not  decide,  as  it  nowhere  appears  that 
they  had  any  such  notice.  Besides,  the  defence  set  up,  as 
shown  by  the  transcript,  was  one  which,  even  with  full  notice, 
they  could  have  made  against  an  indorsee.  Thus  the  makers 
of  the  note,  without  indorsement  and  without  notice  of  assign- 
ment, were  sued  by  the  payees.  They  had  a  right  to  defend 
the  suit,  as  it  was  brought,  and  having  defended  it  success- 
fully, must  be  protected  from  all  subsequent  actions  founded 
on  the  same  cause. 

The  appellant,  having  delivered  the  note  to  justice  John- 
son for  collection,  without  giving  him  any  specific  directions, 
as  &r  as  the  record  shows  us,  and  the  justice  having  proceeded 
on  the  note  according  to  its  face,  it  not  having  been  indorsed, 
must  be  held  to  have  authorized  the  proceedings,  and  is  there- 
£>re  bound  by  the  record. 

The  appellant  labors  hard  in  his  brief  to  convince  us  ihat 
the  transcript  does  not  show  a  former  adjudication  of  the  sab- 
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ject-matfcer  which  should  bind  him,  because  he  was  not  a  party 
to  the  record.  It  is  quite  true  that  it  does  not  show  such  a 
former  reooveiy  as  could  be  pleaded  by  the  appellees  agamst 
the  appellant  as  an  estoppel,  but  it  is  evidence  in  their  &yor^ 
which,  if  uncontradictedi  as  in  this  case,  must  prevail. 
*     The  judgment  is  affirmed. 


BaKKIN  v.   CiOLLINS. 


PnnroiFAii  aitd  QxjBXTY.--(htUnbuiUm,~'Iieodmg,'--Siiit  bj  a  sorelf,  who 
had  paid  the  deht^  against  his  oo-aozety  and  principal,  demanding  contri- 
bntion  of  the  former  and  judgment  for  the  whole  amount  eo  paid  against 
the  latter.  Finding  for  the  principal  upon  his  answer  of  bankruptcy, 
and  against  said  co-surety  for  one-half  the  amount  paid  by  the  plaintiff. 
There  was  no  motion  for  a  new  trial  or  in  arrest 

Hdd,  that  judgment  properly  followed  against  said  co-surety,  in  accordance 
with  the  finding. 

Held,  also,  that  the  question  of  a  misjoinder  of  causes  could  not  be  raised  first 
in  the  Supreme  Court. 

Same. — ^In  a  complaint  by  a  surety,  who  has  paid  the  debt,  against  his 
co-surety  for  contribution,  it  is  not  necessary  to  allege  the  insolvency  of 
the  prindpaL 

From  the  Decatur  Circuit  Court 

J".  D.  Miller,  for  appellant. 

B.  W.  Wilson,  for  appellee. 

Downey,  J. — ^Collins,  the  appellee,  sued  Joel  Bennett, 
Henry  Lanham,  Conway  O.  Lanham,  and  James  A.  Rankin, 
the  appellant.  The  facts  alleged  in  the  complaint  are  the  fol- 
lowing :  That  Joel  Bennett,  Henrv  Lanham,  and  Conway  O. 
Lanham,  partners,  as  Bennett,  Lanham  &  Co.,  as  a  firm  and 
individually  as  principals,  made  their  promissory  note  of 
November  4th,  1873,  with  said  Rankin  and  Collins,  the  plain- 
tiff, as  sureties,  payable  at  the  First  National  Bank  of  Greens- 
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boTgh^ndiana^r  the  payment  of  four  thousand  six  hundred  dol- 
lars and  thirty-seven  cents^  on  or  before  the  1st  day  of  April^l  874^ 
with  attorney's  fees,  a  copy  of  which  note  is  filed  with  the  com- 
plaint;  that  in  April,1874,the  plaintiff  paid  offihe  note  to  the  said 
bank  and  took  the  same  up,  amounting  to  the  sum  aforesaid; 
that  Bennett,  Lanham  &  Co.  did  not  pay  the  same  or  any  part 
thereof,  nor  did  Rankin  pay  the  same  or  any  part  thereof,  but 
the  same  was  wholly  paid  by  the  plaintiff;  prayer  for  judg- 
ment against  said  Joel  Bennett,  Henry  Lanham,  and  Conway 
O.  Lanham,  for  the  full  amount  of  the  principal  and  interest 
of  the  note,  and  attorney's  fees,  as  provided  in  the  note,  and 
for  judgment  against 'Bankin  for  one-half  said  amount,  with 
reasonable  attorney's  fees,  in  all  twenty-five  hundred  dollars, 
and  for  other  proper  relief. 

Bankin  pleaded  an  answer  of  two  paragraphs,  to  each  of 
which  a  demurrer  was  sustained. 

Joel  Bennett,  Henry  Lanham,  and  Conway  O.  Lanham 
answered,  setting  up  that  they  had  been  declared  bankrupts, 
and  praying  that  the  action  as  to  them  might,  for  that  reason, 
abate.  Beply  in  denial  of  their  answer.  Trial  by  the  court, 
finding  in  favor  of  the  defendants  Bennett,  Lanham,  and  Lan- 
ham, that  they  had  been  declared  bankrupt,  and  in  favor  of 
the  plaintiff  against  Rankin  in  the  sum  of  two  thousand  three 
hundred  and  twenty-three  dollars  and  eighty-two  cents,  one- 
half  of  the  amount  paid  by  Collins,  the  plaintiff,  in  discharge 
of  the  note. 

The  errors  assigned  are : 

1.  Overruling  the  demurrer  to  the  first  paragraph  of  the 
answer  of  appellant. 

2.  Overruling  the  demurrer  to  the  second  paragraph  of  the 
answer  of  the  appellant. 

3.  Rendering  judgment  against  the  appellant,  after  finding 
the  issues  joined  between  the  appellee  and  Bennett,  Lanham, 
and  Lanham  in  their  favor. 

4.  That  the  complaint  does  not  state  &cts  sufficient  to  con- 
stitute a  cause  of  action  against  the  appellant. 

We  dispose  of  these  alleged  errors  in  the  manner  following: 
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1  and  2.  The  record  does  not  show  any  snch  action  of  the 
court  as  that  stated  in  these  assignments. 

3.  We  do  not  regard  the  third  assignment  as  presenting  any 
question.  When  the  action  was  abated  as  to  the  principals  in 
the  note^  the  court  having  found  for  the  plaintiff  against  Ran- 
kin^ the  appellant,  there  having  been  no  motion  by  him  for  a 
new  trial  or  in  arrest  of  judgment,  we  do  not  see  why  it  was 
not  proper  to  render  judgment  against  him. 

Counsel  refer  us  to  Shryer  v.  JKtner,  20  Ind.  175,  as  sus- 
taining his  position.  But  in  that  case,  afler  the  action  was 
dismissed  as  to  the  parties  resident  of  the  county  in  which  the 
action  was  brought,  the  non-resident  defendants  pleaded  and 
proved  the  &cts  upon  which  the  action  was  abated  as  to  them. 
That  course  was  not  pursued  here. 

4.  The  fourth  assignment  cannot  be  sustained.  Counsel 
concede  that  the  complaint  states  a  cause  of  action  against  Ben- 
nett, Lanham,  and  Lanham,  and  also  that  it  states  a  cause  of 
action  against  Rankin,  the  appellant,  but  claims  that  there 
was  a  misjoinder.  Conceding  that  there  was  a  misjoinder,  still, 
as  there  was  no  question  made  as  to  this  in  the  circuit  court, 
it  cannot  be  made  here.  2  G.  <&  H.  81,  sec.  64,  as  amended  in 
1856.  The  complaint  does  not  allege  the  insolvency  of  the 
principals,  but  this  was  unnecessary.  Judah  v.  Mieure,  5 
Blackf.  171 ;  Baison  v.  Lasadle,  1  Blackf.  119. 

The  judgment  is  affirmed,  with  costs. 
Petition  far  a  rehearing  oTermled. 


^^        [^  DoUGIiASB  ET  Ali.  V,  BliANKENSHIP. 

FaAcncK. — Deiimrrer.— It  is  not  the  office  of  a  demoner  to  bring  into  a 
case  new  facts.  A  demurrer  moat  be  sustained,  if  at  all,  for  defects  appaiw 
ent  on  the  face  of  the  pleading  to  which  it  is  addressed. 

Saiol— Jfblioii  to  Skike  Oitf.— It  is  not  an  availahle  enor  toitrikeont  apaxw 
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agraph  of  answer  when  there  is  another  paragraph  pleaded,  under  which 
the  same  facta  maj  be  given  in  eyidence. 

Saice. — Asngnment  of  Error, — ^Aflsigning  as  error  the  refasal  to  give,  or  the 
giving  of,  certain  inBtmctions  to  the  jnry,  presents  no  question  for  review. 

8ahb. — ^A  motion  for  a  new  trial,  on  the  ground  of  eoror  in  giving  or  in 
^fusing  to  give  instructions,  must  designate  the  instructions  given  or 
refused,  and  if  not  so  designated  the  defect  cannot  he  overcome  by  an 
assignment  of  error  designating  such  instructions. 

OoBia — Action  for  Damages  and  for  an  h^vncUon, — Where  an  action  is  for 
damages,  and  to  enjoin  the  defendant  from  repeating  the  injury  com* 
plained  of,  and  a  judgment  is  rendered  for  one  dollar  in  damages,  and 
an  injunction  is  granted  as  prayed  for,  the  plaiatiff  will  be  entitled  to 
recover  full  costs. 

Fractigb. — Motion  for  New  Trial — InetrtietUms, — Exception  taken  to  all  of  a 
series  of  instructions,  when  the  ruling  of  the  court  thereon  is  assigned  as 
a  cause  for  a  new  trial,  will  be  sufficient  to  embrace  each  of  them ;  but 
where  exception  is  taken  to  one  or  several  of  a  series  of  instructions,  and 
the  ruling  of  the  court  thereon  is  assigned  as  a  cause  for  anew  trial,  each 
should  be  designated  by  number,  or  its  identity*  in  some  way  clearly 
pointed  out 


From  the  Morgan  Circait  Court. 

W.  JR.  Harrison  and  W.  8.  Shirley ,  for  appellants. 

O.  F.  McNvU  and  O.  W.  Qrvhbs,  for  appellee. 

Downey^  J. — Suit  by  the  appellee  against  the  appellants^ 
Perry  F.Douglass  and  Elijah  E.HuU.  The  complaint  is  in  three 
paragraphs^  to  each  of  which  a  separate  demurrer  was  filed  by 
each  of  the  defendants,  and  overruled  by  the  court.  The  defend- 
ants then  answered  jointly  in  three  paragraphs,  the  general 
denial  and  two  special  paragraphs.  The  plaintiff  moved  the 
oonrt  to  strike  out  the  special  paragraphs.  His  motion  was 
overruled  as  to  the  second  paragraph,  and  sustained  as  to  the 
third.  The  plaintiff  then  replied  to  the  second,  and,  apparently, 
to  the  third  paragraph  of  the  answer  also,  by  a  general  denial 
and  a  special  paragraph. 

The  defendants  moved  the  court  to  strike  out  the  second 
paragraph  of  the  reply,  and  their  motion  was  overruled. 

There  was  a  trial  by  a  jury,  a  verdict  in  favor  of  the  plain- 
tiff for  one  dollar  in  damages,  a  motion  for  a  new  trial  over- 
VoL.  L.— 11 
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ruled,  and  judgment  for  the  amount  of  the  verdict  and  fall 
costs^  and  enjoining  the  defendants  from  interfering  with  the 
levee  made  by  the  plaintiff  on  and  along  his  premises.  The 
defendants  moved  the  court  to  tax  all  of  plaintiff  ^s  costs  except 
one  dollar  against  the  plaintiff.  This  motion  also  was  over- 
ruled by  the  court. 
The  errors  assigned  are  as  follows : 

1.  In  overruling  the  demurrers  to  the  complaint 

2.  Striking  out  the  third  paragraph  of  the  answer. 

3.  Refusing  to  give  instructions  to  the  jury  as  prayed  by 
the  defendants,  and  numbered  1,  2,  B,  and  4. 

4.  Giving  instructions  1,  2,  3,  4,  6,  6,  7,  and  8  to  the  jury 
on  its  own  motion. 

5.  In  enjoining  appellants  from  working  a  public  road,  of 
which  they  had  charge. 

6.  In  refusing  to  tax  costs  to  plaintiff,  made  by  him,  over 
the  amount  of  damage  recovered. 

7.  In  refusing  to  grant  a  new  trial ;  and, 

8.  In  refusing  to  strike  out  the  second  paragraph  of  the 
plaintiff's  reply,  on  motion  of  the  defendants. 

In  the  first  paragraph  of  the  complaint,  it  is  stated,  in  sub- 
stance, that  in  April,  1873,  the  plaintiff  was,  and  that  he  still 
is,  the  owner  of  certain  real  estate  near  Martinsville,  in  Mor- 
gan county,  abutting  upon  a  highway  known  as  the  Martins- 
ville and  Morgantown  road,  but  no  other  description  of  tibe 
land  is  given ;  that  there  was  a  residence,  outbuildings,  gar^ 
den,  etc.,  thereon ;  that  there  had  accumulated  and  was  stand- 
ing in  front  of  the  premises,  upon  the  highway,  a  large  body 
of  water,  by  drainage  along  and  in  ditches  imperfectly  and 
improperly  made  by  defendants  and  others,  upon  and  by  the 
sides  of  said  road ;  that  the  defendants  and  their  agents  made 
and  constructed  a  ditch  on  the  plaintiff's  land,  by  means 
whereof  the  water  and  filth  accumulated  therein  was  turned  in 
and  upon  the  land,  garden,  etc.,  of  the  plaintiff,  submeiging 
and  greatly  damaging  the  said  plaintiff's  premises,  destroying 
the  same  for  gardening,  and  causing  a  pool  of  water  to  aocu* 
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malate  thereon^  endangering  the  health  of  the  plaintiff  and  hiB 
fiunily,  who  resided  thereon,  etc. 

The  second  paragraph  alleges,  that  the  defendants  assumed 
to  act  as  overseers  and  supervisors  of  highways  in  Washing- 
ton township,  and  that  the  ditch  could  have  been  constructed 
elsewhere  without  so  much  injury  to  any  one,  and  with  no 
greater  expense,  and  that  the  defendants  threaten  to  continue 
to  throw  said  water  and  filthy  accumulations  upon  the  plain- 
tiff's land.  In  other  respects,  it  does  not  differ  materially  from 
the  first  paragraph  of  the  complaint. 

In  the  third  paragraph,  the  plaintiff  alleges,  that  the  defend- 
ants were  overseer  of  the  road  and  trustee  of  Washington 
township,  and  claiming  and  assuming  to  act  as  such ;  that  the 
construction  of  the  ditch  was  not  necessary  for  the  improve- 
ment of  the  road ;  that  the  road  might  have  been  improved 
without  detriment  to  anybody.  Otherwise,  it  is  substantially 
the  same  as  the  first 

Each  of  the  paragraphs  claims  damage  in  the  sum  of  one 
hundred  dollars,  and  the  first  and  second  ask  for  relief  by 
injunction. 

Counsel  for  appellant  state  their  ground  of  objection  to  the 
complaint  as  follows:  ''Defendants'  demurrer,  we  insist, 
should  have  been  sustained  to  the  plaintiff's  complaint  Each 
of  the  paragraphs  of  the  complaint  shows  that  the  highway 
was  being  injured  by  the  accumulation  of  water  upon  it,  that 
the  bank  or  dam  was  cut  to  drain  and  preserve  the  road,  and 
that  defendants,  in  so  doing,  were  but  doing  their  duty  in  so 
catting  the  bank.  The  face  of  the  case,  from  beginning  to  end, 
shows  that  the  plaintiff  erected  a  nuisance  or  obstruction  to  the 
natural  and  usual  flow  of  water,  and  then  commenced  a  war 
upon  the  supervisor  and  trustee  in  defence  of  his  nuisance; 
that  he  purchased  and  entered  upon  his  premises,  and  made 
his  improvements  in  the  face  of  the  fact  that  for  years,  in  time 
of  rutins,  thaws,  and  freshets,  and  in  all  times,  in  fact,  the 
water  had  naturally  crossed  the  road  and  gone  off  over  his 
groond ;  that  years  before,  in  the  construction  of  the  road 
aflfeoted,  the  ditches  had  been  so  cut  as  to  turn  the  water  to 
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this  low  ground^  and^  in  defiance  of  nature  and  the  public 
authorities^  he  erected,  and^  though  requested  to  remove  it, 
maintained  his  bank  until  he  destroyed  the  public  highway  ; 
and,  when  the  officers  were  driven  by  penal  statutes  to  drain 
the  road  and  cut  thlB  dam,  he  flew  to  the  law  to  protect  his 
unlawful  bank  on  the  body  of  the  highway  itself,  and  con- 
tinue the  destruction  of  the  road.  Such,  we  say,  is  the  &ce 
of  the  case,  and  an  examination  of  its  several  features,  we 
insist,  will  further  show  it." 

It  is  not  the  office  of  a  demurrer  to  bring  into  the  case  new 
facts.  A  demurrer  which  attempts  to  do  so  is  sometimes,  for 
this  reason,  called  ''  a  speaking  demurrer.''  A  demurrer  must 
be  sustained,  if  at  all,  for  defects  apparent  on  the  &ce  of  the 
pleading  to  which  it  is  filed. 

Most,  if  not  all,  that  is  said  in  support  of  the  first  assign^ 
ment  of  error,  is  matter  not  appearing  in  any  of  the  para- 
graphs of  the  complaint,  to  which  the  demurrers  were  filed. 
The  first  paragraph  makes  no  mention  of  the  official  capacity 
of  the  defendants.  The  second  alleges  the  official  capacity  of 
the  defendants,  and  relies  upon  the  &ct,  in  addition  to  what  is 
stated  in  the  first,  that  the  ditch  could  have  been  constructed 
elsewhere  without  so  much  injury  to  any  one  else  or  to  plain- 
tifi^,  and  without  any  increased  expense.  The  third  paragraph 
alleges  the  official  capacity  of  the  defendants,  and  avers  that 
the  construction  of  the  ditch  was  unnecessary  for  the  improve- 
ment of  the  road,  and  that  the  road  might  have  been  improved 
without  detriment  to  anybody. 

We  do  not  perceive  that  the  court  committed  any  error  in 
overruling  the  demurrers  to  the.several  paragraphs  of  the  com- 
plaint. Neither  the  second  nor  the  third  paragraphs,  which 
mention  the  official  capacity  of  the  defendants,^  shows  ihat^ 
under  the  circumstances  alleged,  they  were  justifiable  in  doing 
the  acts  which  are  alleged  to  have  been  done  by  them. 

The  next  alleged  error  is  the  striking  out  of  the  third  para- 
graph of  the  answer.  The  first  paragraph  was  a  general  denial. 
The  second  contained  the  following  allegations :  That  at  the 
time  when,  etc.,  Hull  was  supervisor,  etc.,  and  Douglass  was 
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township  trustee ;  that  at  the  place  where  the  supposed  trespass 
was  oommitted  upon  and  along  said  highway,  the  same  abuts 
said  plaintiff^s  premises ;  that  at^  etc.,  thb  plaintiff  had  erected 
and  was  maintaining  a  nuisance  along  and  upon  said  highway, 
by  making  and  maintaining  an  earthen  bank  and  dam  on  and 
along  the  same  on  the  south  side  thereof,  and  over  and  across 
the  natural  channel  of  large  amounts  of  water,  which  in  all 
times  gathered  and  flowed,  and  thereby  caused  the  overflow 
^f  said  road,  and  caused  the  same  to  become  soft,  muddy,  and 
impassable;  that  the  plaintiff  was  requested  by  the  supervi- 
sor to  remove  the  same  and  permit  the  water  to  flow  off  the 
road,  etc.,  and  refused  so  to  do;  that  thereupon  Hull,  as 
supervisor,  removed  so  much  of  the  said  dam  and  bank,  and 
no  more,  as  was  necessary  to  allow  the  water  to  flow  off  the 
road,  etc.,  which  he  did  with  care  and  diligence,  doing  plain- 
tiff no  unnecessary  damage,  and  that  defendant  Douglass  in  no 
way  aided  or  abetted  therein,  except  simply  to  direct  the 
defendant  Hull  to  do  his  duty  as  such  supervisor. 

The  third  paragraph,  the  one  struck  out,  in  substance,  is 
the  same  as  the  second.  Whatever  evidence,  material  to  the 
controversy,  might  have  been  admitted  under  the  third  para- 
graph, could  have  been  received  under  the  second.  There  was 
therefore  no  available  error  in  striking  out  the  third  para- 
graph. 

The  third  and  fourth  alleged  errors,  relating  to  the  refusal 
to  give  instructions  and  the  giving  of  other  instructions,  pre- 
sent no  question,  as  has  been  often  decided. 

The  fifth  error  assigned  is  the  enjoining  of  the  appellants  from 
working  a  public  roJuJ,  of  which  they  had  charge.  We  do  not 
find  any  such  clause  or  provision  in  the  judgment.  The  court 
enjoined  the  defendants  from  ^^  interfering  with  the  levee  made 
by  the  plaintiff  on  and  along  his  premises,"  but  did  not  enjoin 
them  from  working  the  highway. 

The  sixth  error,  in  order,  is  the  refusal  of  the  court  to  tax 
the  costs  of  the  plaintiff  to  him,  except  to  the  amount  of  the 
damages  recovered — one  dollar.  The  statute,  on  the  subject, 
reads  as  follows:    '^In  all  actions  for  damages  solely,  not 
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arising  out  of  contract,  if  the  plaintiff  do  not  recover  five  dol- 
lars damages,  he  shall  recover  no  more  costs  than  damages^ 
except  in  actions  for  injuries  to  character  and  fitlse  imprison* 
ment,  and  where  the  title  to  real  estate  comes  in  question/'  2, 
Q.  &  H.  227,  sec.  398. 

The  action  in  this  case  was  not  for  damages  solely,  bat  one 
of  its  objects  was  to  have  the  defendants  enjoined  from  con- 
tinning  or  repeating  the  injary,  and  this  part  of  the  relief  was 
granted,  as  we  have  seen.  Hence  the  section  of  the  statute 
quoted  does  not  apply  to  the  case,  and  the  court  was  right  in 
denying  the  motion. 

The  next  alleged  error  is  the  refusal  of  the  court  to  grant  ft 
new  trial.    The  grounds  of  the  motion  were  as  follows : 

1.  That  the  verdict  of  the  jury  is  contrary  to  the  law  and 
the  evidence. 

2.  That  the  court  erred  in  its  instructions  to  the  jury  asked 
by  the  plaintiff. 

3.  That  the  court  erred  in  refusing  to  give  instmctiona 
asked  by  the  defendants ;  and, 

4.  That  the  court  erred  in  giving  instructions  to  the  jurpr 
on  its  own  motion. 

We  do  not  regard  the  case,  upon  the  evidence,  as  one  where 
we  can  reverse  the  judgment  because  the  verdict  was  contrary 
to  law  and  the  evidence.  There  were  many  witnesses  on  both 
bides  of  the  case,  and  much  evidence.  The  verdict  was  not 
nnsupperted  by  the  evidence. 

The  questions  sought  to  be  presented,  with  reference  to  the 
instructions  given  and  those  refused,  cannot  be  considered* 
An  attempt  was  made,  as  we  have  seen,  in  the  third  and  fourth 
assignments  of  error,  to  designate  the  instructions  which  were 
improperly  refused,  on  the  one  hand,  and  those  wrongfully 
given,  on  the  other.  But  this  cannot  be  done.  The  motion 
£>r  a  new  trial  cannot  be  helped  out  in  this  way.  It  should 
have  designated  more  particularly  the  instructions  in  question. 
We  are  not  inclined  to  relax  this  rule.  Fairness  to  the  circuit 
court  requires  its  enforcement,  to  the  extent  of  requiring  rea- 
sonable particularity  at  least. 


MAY  TERM,  1876.  167 

BoDglaflB  eloLv,  Blankenflhip. 

The  last  alleged  error  is  tiie  refusal  of  tibe  court  to  strike 
out  the  second  paragraph  of  the  reply.  This  question  is  not 
presented  by  any  bill  of  exceptions,  and  is  not,  therefore, 
jNToperly  before  us  fer  decision.  Swinney  v.  Nave,  22  Ind. 
178;  Clem  v.  ifaHin,  34  Ind.  341 ;  The  Chicago,  etc.,  R.  B. 
Cb.  V.  We8t,^7  Ind.  211 ;  Harding  v.  WhUney,  40  Ind.  379  ; 
Reeves  v.  Plough,  41  Ind.  204.  There  are  probably  other  cases 
to  the  same  effect 

The  judgment  is  affirmed,  with  costs. 

On  Petition  fob  a  Beheabing. 

BiBDLE,  J. — It  is  strongly  urged  upon  us  that  the  assign- 
ment of  causes  in  this  record  for  a  new  trial  is  sufficient  to 
raise  the  questions  of  law  in  this  court.  Dawson  v.  Coffman, 
28  Ind.  220,  and  BariholomtiD  v.  Langadale,  35  Ind.  278,  are 
cited  in  support  of  the  petition.  The  causes  in  this  case  are 
assigned  in  the  following  words : 

"  3.  That  the  court  erred  in  refusing  to  give  instructions 
asked  by  defendant. 

"4.  That  the  court  erred  in  giving  instructions  to  the  jury 
on  its  own  motion.^^ 

It  will  be  perceived  at  once  that  these  causes  nowhere 
point  out  in  what  the  error  complained  of  consists ;  whether- 
it  was  in  refusing  instructions  according  to  law,  or  giving 
instructions  contrary  to  law,  or  giving  them  at  an  improper  time, 
or  refusing  them  at  a  proper  time,  or  any  other  error  which  a 
eourt  might  commit  in  giving  or  refusing  instructions  to  a 
jury.  In  both  of  the  cases  cited,  the  causes  assigned  were 
giving  instructions  "  contrary  to  law.^' 

In  DoADSon  v.  Coffman,  each  of  the  instructions  was 
excepted  to,  and  in  Bartholomew  v.  Langadale,  the  language  of 
the  cause  assigned  was  as  follows :  ^^  That  the  instructions  given 
by  the  court  to  the  jury  are  erroneous,  in  this/'  etc.  "We  think 
this  is  equivalent  to  saying  that  all  the  instructions  given,  etc. 
In  the  present  case,  there  were  four  instructions  asked  by  the 
appellee  and  given  by  the  court,  and  eight  given  by  the  court 
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on  its  own  motion;  and  we  cannot  regard  the  language  used 
in  assigning  the  causes  as  fiiirly  meaning  that  all  the  instruc- 
tions in  either  series  were  erroneous^  or  that  each  one  of  either 
series  was  erroneous.  A  single  error  in  either  series  would 
make  the  cause  true,  and  that  error  is  left  for  the  court  below 
to  find 'somewhere  within  one  or  the  other  of  the  two  series  of 
charges,  which  come  before  this  court  in  seven  pages  of  badlj 
written  record. 

Exceptions  taken  to  all  of  a  series  of  instructions,  when  the 
ruling  of  the  court  thereon  is  assigned  as  a  cause  for  a  new 
trial,  will  be  sufficient  to  embrace  each  of  them ;  but  when 
exceptions  are  taken  to  on'b  or  several  of  a  series  of  instruc- 
tions, and  the  ruling  of  the  court  thereon  is  assigned  as  a 
cause  for  a  new  trial,  each  should  be  designated  bj  number, 
or  its  identity  in  some  way  clearly  pointed  out.  Such  a  prac- 
tice is  no  more  than  &ir  to  the  opposite  party,  and  just  to  the 
court ;  and  we  think  it  ia  in  accordance  with  the  code. 

The  courts,  already  overburdened,  ought  not  to  be  required 
to  perform  the  labor  which  the  parties  should  do  for  them- 
selves. They  should  inform  the  court  clearly  of  what  they 
complain ;  if  they  do  not,  it  must  be  held  as  waived.  The 
cases  cited  are  not  in  point,  and  do  not  support  the  petition* 
Besides,  the  case  of  Waggoner  v.  lAston,  37  Ind.  357,  decided 
'  since  the  cases  cited  by  the  appellants,  and  EUioU  v.  Woodward, 
18  Ind.  183,  Snodgrass  v.  Hunt,  15  Ind.  274,  Barnard  v. 
Oraham,  14  Ind.  322,  Medlery.  EiaU,14t  Ind.  405,andi2o6- 
inson  v.  Hadley,  14  Ind.  417,  neither  of  which  has  been  over- 
ruled or  modified,  fully  support  the  views  taken  in  this 
opinion. 

The  petition  for  a  rehearing  is  overruled. 
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CknoNAii  Law. — Amai  cf  JttdgmenL — In  a  criminal  action,  a  motion  in 
arrest  of  judgment  lies  for  only  two  canses ;  first,  that  the  grand  jnrjr 
which  found  the  indictment  had  no  l^al  authority  to  inquire  into  iha 
oflfence  charged,  bj  reason  of  its  not  being  within  the  jurisdiction  of  the 
court ;  and,  second,  that  the  facts  stated  do  not  constitute  a  public  offence. 

From  the  Marion  Criminal  Circuit  Court. 

X.  Jordan  and  H.  Jordan,  for  appellant. 

O.  A.  Buddrhy  Attomej  General^  for  the  State. 

Pbttit,  C.  J. — ^The  indictment  in  this  case  was  in  two 
counts.  The  first  was  for  robbery,  and  the  second  was  for 
grftnd  larceny.  Plea  of  "not  guilty.  Trial  by  jury,  verdict 
of  guiliy,  with  fine  of  one  dollar  and  two  years  in  the  state 
prison,  and  disfranchisement  for  the  saihe  period.  Motions  for 
a  new  trial  and  in  arrest  overruled,  and  judgment  on  the 
verdict. 

The  errors  assigned  are  the  overruling  of  these  motions.  An 
arrest  of  judgment  in  a  criminal  case  can  only  be  had  fi^r  two 
causes :  ''  First.  That  the  grand  jury  who  found  the  indictment 
had  no  legal  authority  to  inquire  into  the  ofience  charged,  by 
reason  of  it  not  being  within  the  jurisdiction  of  the  court. 
Second.  That  the  &ctastated  do  not  constitute  a  public  offence.'^ 
2  G.  &  H.  424,  sec.  144.  Bishop  v.  TU  State,  amte,  p.  125; 
Lowe  V.  The  State,  46  Ind.  306. 

It  is  not  pretended,  nor  does  either  of  these  causes  in  &ot 
or  law  exist  in  this  case.  The  motion  for  a  new  trial  was  for 
the  following  reasons : 

*'  1.  The  verdict  is  contrary  to  evidence. 

"  2.  The  verdict  is  contrary  to  law.'* 

The  evidence,  all  of  which  is  in  the  record,  clearly  and  con- 
clusively shows  that  the  defendant  was  guilty  of  robbery,  as 
charged  in  the  first  count  of  the  indictment,  founded  on  sec. 
18, 2  G.  &  H.  442.  The  verdict  is  not  contrary  to  law,  but 
is  clearly  in  full  accord  with  it. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 
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Qbahd  jTJKr,—Nmiber  qf  Juron, — Ad  qf  1875.— A  grand  jury  oonsistiiig 
of  twelve  members^  selected  at  the  first  regular  seeBion  of  the  board  of 
oounty  oommisBionerB  for  the  year  1875,  in  accordance  with  the  law  then 
in  force,  waa  the  legal  grand  jary  at  the  July  term,  1875,  of  the  criminal 
circuit  court  of  the  county,  and  was  competent  to  find  an  indictment  after 
the  taking  efiect  of  the  act  of  March  13th,  1875  (Acts  1875,  Spec.  See.  p.  54). 

Baxe.— Statute  Cbiuenied.--The  words  *^  before  this  act  takes  efiect,"  in  the 
third  section  of  said  act  of  March  13th,  1875,  mean,  substantially,  before 
grand  jurors  can  be  selected  in  accordance  with  the  provisions  of  this 
act 

From  the  Marion  Criminal  Ciicuit  Court. 

0.  A.  BusMrh,  Attorney  General,  and  J.  M.  Oropsey,  for  the 
State. 

N.  B.  Taylor,  F.  Band,  and  E.  Taylor,  for  appellee. 

WoBDEN,  J. — ^This  was  an  indictment  of  the  appellee^ 
found  at  the  July  term,  1875,  of  the  court  below,  by  a  grand 
jury  consiBting  of  twelve  men  theretofore  selected  and  impan- 
elled in  accordance  with  the  law  as  it  existed  before  the  sup- 
posed taking  efiect  of  the  act  of  March  13th,  1875,  hereinaf- 
ter noticed.  The  indictment  was  found  after  the  taking  efiect 
of  the  act 

The  question  presented  is,  whether  the  grand  jury  for  that 
term  of  the  court  should  have  consisted  of  twelve  men,  in 
accordance  with  former  laws,  or  of  six  men  only,  as  is  pro- 
vided for  in  the  act  above  mentioned.  The  court  below  held 
the  indictment  bad,  as  having  been  found  by  a  grand  jury  con- 
sisting of  too  many  members,  and  not  properly  constituted, 
and  rendered  judgment  accordingly.  The  State,  having 
excepted,  appeals  and  seeks  a  reversed. 

The  following  is  the  act  alluded  to : 

''An  act  r^ulating  the  number  of  grand  jurors,  and  the 
manner  of  their  selection.    Approved  March  13th,  1875. 

''  Section  1.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana,  that  a  grand  jury  shall  be  composed  of  mx 
reputable  freeholders  and  residents  of  the  county. 
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**  Sec.  2.  The  board  of  commissioners  of  each  county  shalli 
at  their  first  regular  session  in  each  year,  select  from  the  names 
on  the  tax  duplicate  of  the  preceding  year  the  names  of  thirty 
persons,  possessing  the  qualifications  required  by  section  1  of 
this  act,  ten  of  whom  shall  reside  in  each  commissioner's  dis- 
trict, and  shall  cause  the  same  to  be  written  on  separate  slips 
of  paper  of  uniform  size,  shape  and  color,  and  deposit  the 
same  in  a  box  to  be  kept  for  that  purpose ;  whereupon  the 
clerk  of  the  circuit  court,  in  the  presence  of  the  board  of  com- 
missioners, after  said  box  shall  have  been  closed  and  shaken 
before  each  name  is  drawn  out,  shall  proceed  to  draw  said 
names,  and  the  first  two  names  drawn  firom  each  of  the  three 
districts  shall  constitute  the  grand  jury  of  said  couniy  fi)r  the 
next  ensuing  two  terms  of  the  circuit  court,  or  of  the  terms  of 
the  criminal  circuit  court  for  the  ensuing  six  months,  com-> 
mencing  with  the  first  of  the  month  then  next  ensuing ;  where- 
upon thirty  names  shall  be  placed  in  the  box  and  the  drawing 
proceed  as  before,  until  six  more  shall  in  like  manner  be 
selected,  who  shall  constitute  the  grand  jury  for  said  county 
from  the  expiration  of  the  second  ensuing  term  of  the  circuit 
court,  or  of  the  term  or  session  of  the  criminal  circuit  courts, 
from  and  after  the  expiration  of  the  six  months  above  pro- 
vided for,  and  until  another  grand  jury  shall  be  selected. 

**  Sec.  3.  The  concurrence  of  five  of  the  six  grand  jurors  shall 
be  necessary  to  find  an  indictment;  provided,  that  this  act 
shall  not  be  construed  to  affect,  in  any  way,  pending  indict- 
ments or  indictments  which  may  be  ibund  by  any  grand  juror 
[jury],  before  this  act  takes  effect,  but  the  same  shall  be  tried 
and  disposed  of  as  if  this  act  had  not  been  passed. 

''  Sec.  4.  All  laws  and  parts  of  laws  coming  in  conflict  with 
any  of  the  provisions  of  this  act  are  hereby  repealed.^'  Acts 
Spec.  Ses.  1875,  p.  64. 

This  act  had  not  been  passed  on  the  first  Monday  of  March, 
1875,  which  is  the  day  fixed  by  law  for  the  commencement  of 
the  first  r^ular  session  of  the  board  of  commissioners  in  each 
year.  3  Ind  Stat.  131.  By  the  statute  above  set  out,  it  will 
be  seen  that  it  is  made  the  duty  of  the  board  to  make  the 
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selection  of  grand  jurors  ^'  at  their  first  regular  session  in 
each  year/'  But  as  the  act  was  not  in  force  at  the  time  of  the 
first  regular  session  of  the  board  for  the  year  1875;  the  board 
could  not;  of  course,  have  then[  made  the  selection  under  the 
provisions  of  that  act.  The  provision  as  to  the  term  of  the 
board  at  which  the  selection  is  to  be  made  seems  to  be  imper- 
ative. We  find  nothing  in  the  act  that  justifies  the  conclusion 
that  the  legislature,  by  that  act,  intended  to  authorize  the  selec- 
tion to  be  made  at  any  other  session  of  the  board  than  that 
mentioned.  It  follows,  that  no  selection  of  grand  jurors  can 
be  made  under  and  in  accordance  with  the  act  above  set  out 
until  the  March  session  of  the  boards  for  the  year  1876. 

But  it  is  provided  in  the  act  of  March  4th,  1852,  that  "  if 
the  board  of  conmiissioners  shall  fidl  to  select  the  grand  jurors 
at  their  first  annual  session,  they  shall  select  at  the  next  or  any 
other  session.^'  2  G.  &  H.  433,  sec.  8.  This  statutory  pro- 
vision should  probably  be  regarded  as  continued  in  force,  but 
it  does  not  help  the  appellee. 

A  selection  of  grand  jurors,  before  the  act  of  1875  was 
passed  or  took  efiect,  in  accordance  with  the  law  in  force  at 
the  time  of  selection,  can  in  no  sense  be  said  to  be  a  fiiilure  to 
select,  because  the  selection  was  not  made  in  accordance  with 
a  law  not  then  in  existence.  There  could  have  been  no  legal 
selection  made  at  the  March  session  of  the  board  of  commis- 
sioners in  the  year  1876,  in  accordance  with  the  subsequent  act 
of  1875 ;  and  a  failure  to  select  according  to  that  act,  the  selec- 
tion being  made  in  accordance  with  the  law  in  force  at  the 
time,  is  not  a  failure  to  select  within  the  spirit  and  meaning 
of  section  8  above  quoted  fix>m  the  act  of  1852 ;  and  hence 
that  section  has  no  application  to  the  case.  We  are  of  opinion, 
therefore,  that  grand  jurors  duly  selected  before  the  act  of 
1875  took  effect,  in  accordance  with  the  law  in  force  at  the 
time  of  the  selection,  are  legal  grand  jurors,  and  will  continue 
to  be  such  until  selections  shall  be  made  under  the  provisions 
of  the  act  of  1875,  or  until  their  functions  shall  be  otherwise 
legally  terminated. 

The  third  section  of  the  act  of  1875  provides  that  *'  ihia  act 
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shall  not  be  oonstraed  to  affect,  in  any  way,  pending  indict- 
ments or  indictments  which  may  be  found  by  any  grand  jury, 
before  this  act  takes  effect,'^  etc.  We  think  the  words,  "  before 
this  act  takes  effect,''  must  be  construed  somewhat  beyond  their 
ordinary  signification,  in  order  to  carry  out  what  was  the  evi- 
dent intention  of  the  legislature.  The  act  nominally  took 
effect  from  its  publication  in  accordance  with  the  constitution. 
But  it  can  have  no  practical  effect,  so  far  as  the  number  of 
grand  jurors  and  the  mode  of  their  selection  are  concerned, 
until  the  time  shall  come  when  they  can  be  selected  in  accord- 
ance with  the  terms  of  the  act.  *  We  think  the  object  of  the 
l^islatnre  was  to  preserve  all  indictments  which  had  been  or 
might  be  fi>u9d  by  grand  juries  selected  in  accordance  with 
former  laws  before  the  time  at  which  they  could  be  selected 
under  and  in  accordance  with  the  act  in  question.  We  are  of 
opinion,  therefore,  that  the  words,  '^before  this  act  takes 
eflfect,''  mean,  substantially,  before  grand  jurors  can  be  selected 
in  accordance  with  the  provisions  of  this  act. 

This  construction  saves  from  the  repealing  clause  of  the  act 
aQ  laws  necessary  to  sustain  indictments  found,  or  to  be  found, 
by  grand  juries  selected  and  empanelled  under  former  laws, 
and  before  the  selections  could  be  made  under  the  act,  because 
BQch  laws  are  not  in  conflict  with  the  act.  The  .repealing 
claoae  may  not  effect  any  greater  repeal  than  would  be  done 
by  implicationr  without  it ;  for  it  only  repeals  such  laws  as  are 
in  conflict  with  some  of  the  provisions.  By  the  terms  of  the 
law  itself,  as  we  construe  it,  such  laws  as  are  necessary  to  sus- 
tain indictments  found  as  above  stated  are  saved  from  the 
repeal,  because  they  are  not  in  conflict  with  the  act. 

From  these  considerations,  we  are  of  the  opinion  that  the 
ooort  below  erred  in  holding  the  indictment  not  to  have  been 
foond  by  a  proper  and  competent  grand  jury. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings,  in  accordance  with  this 
opinion. 
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^^  ^         CBiMDfAi.  liliW.'-IndiamenL—Exeeptiom  Ooniained  m  D^mlion  cf  Orime.^ 
148  lit]  Where  the  definition  of  a  criminal  offence  contains  an  exception  closdj 

idi  8491  connected  with  the  enacting  clause^  or  in  the  same  clause  that  creates  the 

offence,  it  is  necessary  in  an  indictment  for  such  offence  tp  show,  by  nega- 
169       160,         ^^®  averment,  that  Uie  defendant  is  not  within  the  exception ;  bnt  if  the 
exception  be  contained  in  a  subsequent  clause  or  statute,  it  is  a  matter  of 
defence,  and  need  not  be  n^atived  in  the  indictment. 
Same.— Desecrctfum  of  Sahbath, — An  indictment,  under  the  act  of  February 
28th,  1875,  for  the  desecration  of  the  Sabbath  by  common  labor,  alleged 
that  it  was  not  a  work  of  charity,  but  omitted  the  words  "and  neoessityy'' 
contained  in  the  exception  made  by  the  statute. 
Eldd,  that  the  indictment  was  bad  on  motion  to  quash. 

From  the  Marion  Criminal  Circuit  Court 

L.  Jordan  and  H.  Jordan,  for  appellant. 

G.  A.  BueMrky  Attorney  General^  and  J.  Jf.  Oropmfy  Pros- 
ecuting Attorney,  for  the  State. 

BusEiRK,  J. — ^The  appellant  was  indicted  and  convicted,  in 
the  court  below,  for  the  desecration  of  the  Sabbath,  by  super- 
intending, controlling,  and  carrying  on  a  barber-shop  on  Sun- 
day. A  motion  to  quash  the  indictment  was  made  and  over- 
ruled, and  an  exception  taken.  This  ruling  is  assigned  for 
error. 

The  objection  urged  to  the  indictment  is,  that  it  does  not 
negative  all  the  exceptions  contained  in  the  body  of  the  act. 
The  statute,  among  other  things,  excepts  "  works  of  charily 
and  necessiiy .''  The  indictment  alleges  that  it  was  not  a  work 
of  charity,  but  omits  the  words  **  and  necessity.''  The  objec- 
tion is  well  taken,  and  is  fatal. 

The  law  in  relation  to  exceptions  in  a  statute  is,  that  if  the 
exception  be  contained  in  asubsequeut  clause  or  statute,  it  is  a 
matter  of  defence,  and  need  not  be  negatived  in  the  indictment ; 
but  if  it  be  closely  connected  with  the  enacting  clause,  or  if  it  be 
in  the  same  clause  of  the  act  which  creates  an  offence,  it  is 
necessary  to  show,  by  negative  averment,  that  the  defendant  is 
not  within  the  exception.    Oohon  v.  2%e  StaJte,  7  Blackf.  590 ; 
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Bouser  v.  JJie  SUOe,  Smith  Ind.  408 ;  BruUony.  The  State,  4 
Ind.  601 ;  Pderaon  v.  2%e  SkOe,  7  Ind.  560;  DUIon  v.  The 
Btaie,  9  Ind.  408. 

The  ooort  erred  in  ovemiling  the  motion  to  quash. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  directions  to  the  court  below  to  sustain  the  motion  to 
quash  the  indictment 


The  Pittsbuboh,  Cinginnati,  Ain>  St.  Loitib  Bailwat 
Co.  V.  Cabb. 

VsLAcnoB. — (Xdectum  to  Emdenee.—kn  objection  to  evidenoe  introdooed  can- 
not be  made  for  the  first  time  in  the  Supreme  Goort 

From  the  White  Circuit  Court. 

N.  O.  Boas,  for  appellant. 

A.  W.  Beynolds  and  E.  J5.  SeUera,  for  appellee. 

Pprrrr,  C.  J. — ^This  suit  was  brought  by  the  appellee,  John 
P.  Carr,  against  the  appellant,  to  recover  damages  for  a  breach 
of  a  contract  to  furnish  cars  and  transport  fat  cattle  from  Mon- 
ticello,  Indiana,  to  Pittsburgh,  Pennsylvania. 

Proper  issues  were  formed,  and  a  trial  by  jury  was  had, 
resulting  in  a  verdict  for  the  plaintiff  for  five  hundred  dollars. 
A  motion  for  a  new  trial  was  overruled,  and  judgment  was 
rendered  on  the  verdict.  The  overruling  of  this  motion  is  the 
only  error  assigned.    The  causes  for  a  new  trial  were : 

1.  The  verdict  is  contrary  to  law. 

2.  The  verdict  is  contrary  to  the  evidence. 

3.  The  damages  are  excessive. 

It  is  objected  in  the  appellant's  brief  that  evidence  was  given 
as  to  an  item  of  damage  that  is  not  stated  in  the  bill  of  par- 
ticulaiB. 
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There  was  no  objection  below  to  the  introduction  of  any 
part  of  the  evidence^  and  it  is  too  late  to  raise  the  objection 
here  for  the  first  time.  The  real  and  only  question  in  the  case 
is  as  to  the  sufficiency  of  the  evidence  to  sustain  the  verdict. 

We  have  carefully  read,  examined,  and  considered  the  evi- 
dence, and  we  think  it  justified  the  verdict  given,  and  that  on 
it  the  verdict  might  have  been  larger,  if  the  complaint  had 
asked  greater  damages. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


Stephenson  et  ux.  v.  Ballabb  et  al. 

Pleaudvo. — jBtZr  <if  Ariieii2ar«.— A  oomplaint  for  work  and  labor  peifoimed 
and  materials  f nmiahed  in  the  erection  of  a  honae,  and  to  enforce  a 
mechanic's  lien  therefor,  which  does  not  set  out  a  special  contract  and 
allege  its  performance,  but  alleges  the  making  of  a  contract  for  the  far- 
nishing  of  materials  and  the  erection  of  the  house,  and  avers  the  furnish- 
ing of  materials  and  the  performance  of  labor,  under  the  contract,  to  the 
amount  of  a  certain  sum  of  money,  without  a  specific  statement  of  the 
daim  and  without  a  bill  of  particulars,  is  bad  on  demurrer. 

From  the  Boone  Circnit  Court 

0.  8.  HamiUon  and  W.  B.  WaUs,  for  appellants. 

G.  V.  Wills,  for  appellees. 

Downey,  J. — ^Action  bj  the  appellees  against  the  appel- 
lantSy  husband  and  wife,  for  work  and  labor  and  materials 
furnished,  and  to  enforce  a  mechanic's  lien  therefor  against  the 
separate  real  estate  of  the  wife.  The  complaint,  after  the 
introductory  part,  is  as  follows: 

"  James  B.  Ballard  and  Harvey  B.  Damall,  piaintiffii,  com- 
plain of  Samuel  S.  Stephenson  and  Mary  Stephenson,  defend- 
ants, and  say,  that  on  or  about  the  16th  day  of  March,  1873, 
the  plainti£b  entered  into  a  contract  with  the  defendant  Mary 
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Btephenson  for  the  furnishing  of  materials  and  the  erection  of 
a  frame  dwelling-house  on  lot  No.  eight  (8),  in  Isaac  Coon's 
addition  to  the  town  of  Lebanon,  etc.,  said  lot  eight  being  the 
separate  property  of  the  defendant  Mary  Stephenson,  wife  of 
the  defendant  Samuel  S.  Stephenson;  that  said  improve- 
ments were  necessary  for  the  full  and  complete  enjoyment  of 
said  real  estate  of  the  defendant  Mary  Stephenson ;  and  that 
plaintdfis  did,  under  the  contract  above  mentioned,  furnish 
materials  and  perform  labor  upon  the  erection  of  said  frame 
dwelling-house,  on  said  lot  No.  eight,  in,''  etc.,  '^  to  the  amount 
of  two  hundred  and  four  dollars  and  twentynseven  cents ;  all 
of  which  remains  due  and  unpaid,  except  the  sum  of  twenty- 
one  dollars  paid  plaintifis  by  said  defendant  Mary  Stephenson, 
on,"  etc. 

''And  the  plaintiff  further  say,  that  on  the  6th  day  of 
December,  1873,  and  within  sisty  days  after  the  completion 
of  said  building,  they  caused  to  be  filed  and  recorded  in  the 
proper  records  in  the  recorder's  office  of  Boone  county,  Indi- 
ana, a  notice  of  their  intention  to  hold  a  lien  upon  said  premises 
for  said  sum  of  one  hundred  and  eighty-three  dollars  and 
twenty-seven  cents,"  etc. ;  "  wherefore,"  etc. 

A  demurrer  to  the  complaint  was  filed  by  the  defendants, 
and  overruled  by  the  court.  An  answer  consisting  of  several 
paragraphs,  and  among  them  the  general  denial,  was  then  filed 
by  the  defendants,  to  the  affirmative  paragraphs  of  which  there 
was  a  general  denial  filed  by  the  plaintiffs.  The  cause  was 
tried  by  a  jury,  and  there  was  a  verdict  for  the  plainti£&.  A 
motion  for  a  new  trial  was  made  by  the  defendants,  and  over- 
ruled by  the  court,  and  final  judgment  was  rendered  on  the 
verdict  for  the  enforcement  of  the  lien. 

The  errors  assigned  are  the  overruling  of  the  demurrer  to 
the  complaint,  and  the  refusal  to  grant  a  new  trial. 

The  objection  to  the  complaint  urged  in  the  brief  of  coun- 
sel for  appellants  is,  that  it  fails  to  set  out  the  particulars  of 
the  contract,  and  also  fails  to  set  out  a  bill  of  particulars. 
'  The  codnplaint  is  not  carefully  drawn.     It  does  not  allege 
Vol.  L.— 12 
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aspecial contract,  foritfidlstostatetihe time  andthepriceagieed 
upon  for  which  the  materials  were  to  be  famished  and  the 
dwelling-house  erected.  In  alleging  the  performance  of  the 
contract,  it  does  not  aver  performance  of  the  contract  in  full, 
but  alleges  only  '^  that  plaintifis  did,  under  the  contract  above 
mentioned,  furnish  materials  and  perform  labor  upon  the  erec- 
tion of  said  frame  dwelling-house,  on,''  etc.,  '^  to  the  amount  of 
two  hundred  and  four  dollars  and  twenty-seven  cents.''  Had 
a  special  contract  been  properly  averred  forthe  furnishing  of  the 
materials  and  erecting  the  house,  and  had  a  full  and  complete 
performance  of  the  contract  been  alleged,  no  bill  of  particu- 
lars or  more  particular  statement  of  the  claim  would  have 
been  necessary.  But,  as  it  is  not  claimed  that  there  was  a 
special  contract  made  by  the  parties,  and  fully  complied  with 
by  the  plaintiffs,  but  only  that  they  furnished  materials  and 
did  work  under  the  contract,  we  think  it  was  necessary  that 
the  nature  of  the  plainjbiffs'  claim  should  have  been  more  spe- 
cifically stated.  The  case  seems  to  us  much  like  that  of  Wolf 
V.  Sehofield,  38  Ind.  175,  in  which  a  bill  of  particulars  was 
held  necessary. 

The  other  alleged  error  need  not  be  considered,  as  a  new 
trial  will  result  from  the  ruling  already  made. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded^ 
with  instructions  to  sustain  the  demurrer  to  the  complaint. 


Cabb  v.  The  State. 


GbiminaIi  Law. — Keeping  BUUard  Table, — IndiamenL'-'An  indictment  does 
not  charge  the  offence  of  being  the  keeper  of  a  billiard  table  within  the 
meaning  of  sec.  74^  2  G.  &  H.  477,  which  does  not  allege  that  the  table 
was  kept  for  the  purpose  of  wagering  any  article  of  value  thereon. 

SjaasL—Keeping  Qnumng  H(mae,^IndietmenL--Emdence,'-Oii  the  trial  of  jtn 
indictment  charging  the  defendant  with  keeping  his  house  to  be  used  for 
gaming,  the  only  evidence  as  to  wagering  was,  that  persons  played  npoQ  a 
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billiard  table  and  theloeer  paid  for  the  uae  of  the  table  twenty  or  twenty- 
five  cents,  and  the  only  charge  in  the  indictment  which  thia  evidence  sob- 
tained  was  the  charge  that  persons  were  permitted  to  play,  etc.,  and  bet  and 
wager  upon  the  result  of  the  games  "the  hire  of  said  billiard  table." 
Edi,  that  the  evidence  was  insufficient,  as  it  sustained  only  a  part  of  the 
charge  which  was  not  well  made. 

From  the  Benton  Circuit  Court. 
12.  P.  DeHart  and  J.  B.  Cqffroth,  for  appellant. 
(7.  A.  Bvskirk,  Attorney  General,  B.  D.  Doyk,  and  8.  P. 
JTiompsoriy  Prosecuting  Attorney,  for  the  State. 

WoRDEN,  J. — Indictment  against  the  appellant,  charging 
that  hfi,  on,  etc.,  at,  etc.,  "  did  then  and  there  unlawfully  keep 
and  suffer  to  be  kept  a  certain  building,  room,  and  tenement, 
then  and  there  owned  and  occupied  by  the  said  Michael  Carr 
as  his  house,  room,  and  tenement,  to  be  used  for  gaming ;  and 
the  said  Michael  Carr  did  then  and  there  unlawfully  keep  and 
eaSer  to  be  kept  in  said  building,  room,  and  tenement  a  cer- 
tain gaming  apparatus,  called  a  billiard  table,  and  did  then 
snd  there  unlawfully  suffer  and  permit  John  F.   Hawkins, 
John  Cpsgrove,  Michael  Carr,  Joseph  Aiistill,  Eli  Samden, 
Napoleon  Carifel,    Joseph  Gravel,  William  H.  Ennis,  and 
divers  other  persons  to  thegrand  jurors  unknown,  to  then  and 
there,  and  on  divers  other  days  between  said  day  and  the  day 
of  making  this  presentment,  to  play  and  bet  at  a  certain  game 
caUed  billiards,  played  upon  said  billiard  table,  and  to  bet  and 
wager  upon  the  result  of  the  games  so  played  the  hire  of  said 
billiard  table,  cigars,  beer,  whiskey,  and  divers  other  articles 
of  value,  contrary,'^  etc. 

A  motion  to  quash  the  indictment  was  overruled,  and  the 
defendant  excepted.  Trial  by  jury,  verdict  of  guilty,  and 
Judgment,  the  defendant  having  unsuccessfully  moved  for  a 
new  trial. 

The  overruling  of  the  motion  to  quash  is   assigned  for 
error. 

It  is  urged  that  the  indictment  is  double,  charging  the  keep- 
^  of  a  gaming  house  within  sec.  29  of  the  act  defining  mis- 
/^eanors,  etc.,  and  the  keeping  of  a  billiard  table  within  the 
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meaning  of  sec.  74  of  the  same  act.  2  G.&'H.  466,  477.  We 
are  of  opinion,  however,  that  no  offence  is  charged  in  the 
indictment  within  the  meaning  of  sec.  74,  as  it  is  not  allied, 
as  required  by  that  section,  that  the  table  was  kept  '^  for  the 
purpose  of  wagering  any  article  of  value  thereon.''  The 
indictment  is,  therefore,  not  double,  as  embracing  the  two 
offences  described  in  the  two  sections  referred  to. 

On  the  trial,  it  was  proved  to  be  the  rule  and  general  under- 
standing that  when  persons  played  billiards  on  the  table,  the 
person  losing  the  game  paid  for  the  use  of  the  table.  It  was 
proved  that  persons  played,  and  that  the  loser  paid  for  the  use 
of  the  table  twenty  or  twenty-five  cents.  There  was  no  evi- 
dence whatever  that  any  one  had  ever  played  for  "  cigars/' 
"  beer,''  "whiskey,"  or  '*  other  articles  of  value." 

We  are  of  opinion,  therefore,  that  on  the  evidence  the  appel- 
lant was  entitled  to  a  new  trial.  The  only  charge  sustained 
by  the  evidence  is,  that  persons  were  permitted  to  play  and  bet 
and  wager  upon  the  result  of  the  games  "the  hire  of  said  bil- 
liard table."  The  evidence  wholly  fails  to  establish  the  other 
parts  of  the  charge  in  the  indictment,  viz.,  that  bets  and 
wagers  were  permitted  of  cigars,  beer,  whiskey,  etc.  To  con- 
stitute gambling,  some  "  article  of  value  "  must  be  lost  or  won, 
and  the  penalty  prescribed  is  a  fine  of  not  less  than  the  value, 
nor  more  than  twice  the  value,  of  the  article  lost  or  won.  2 
G.  &  H.  465,  sec.  28.  In  a  prosecution  for  gambling,  the 
value  of  the  article  lost  or  won  must  be  stated.  Long  v.  Ihe 
Btatey  13  Ind.  566.  The  allegation  that  the  appellant  per- 
mitted persons  to  bet  and  wager  "  the  hire  of  said  billiard 
table  "  is  too  indefinite  and  uncertain  to  constitute  a  valid 
charge,  and  had  the  indictment  contained  no  other  charge,  it 
should  have  been  quashed.  Looking  to  the  indictment  alone, 
we  cannot  say  that  '^  the  hire  of  said  billiard  table  "  was  of 
any  value  whatever,  for  we  are  not  advised  of  what  the  hire 
consisted,  whether  of  money,  patronage  of  the  establishment, 
or  other  thing.  The  word  ^'  hire  "  signifies  a  reward,  recom- 
pense fi)r  the  use  of  a  thing ;  and  this  is  the  sense  in  which  it 
seems  to  have  been  used  in  this  instance.    But  the  indictment 
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does  not  show  that  the  reward  or  recompense  had  any  value, 
for  it  does  not  show  of  what  it  consisted.  If  the  courts  would 
take  judicial  notice  that  such  things  as  '^  cigars^  beer,  and  whis- 
key''  have  value,  still  the  evidence,  as  we  have  seen,  fails  to 
establish  the  charge  in  respect  to  these  things.  The  evidence, 
then,  only  sustains  that  part  of  the  chaige  which  is  not  well 
made.  This  view  renders  it  unnecessary  for  us  to  determine 
whether  or  not  persons  are  gambling,  within  the  meaning  of 
the  law,  when  they  play  at  billiards  with  an  understanding, 
tacit  or  expressed,  that  the  loser  is  to  pay  for  the  use  'of  the 
table ;  or  whether  a  person  keeping  a  house  and  suffering  such 
playing  therein  is  keeping  a  gambling  house.  See,  on  this 
point,  -the  following  cases :  The  People  v.  Sergeaniy  8  Cow.  139 ; 
»aU  V.  Beoorda,  4  Harring.  Del.  554 ;  The  State  v.  Hall,  32  N. 
J.  168;  Wardv.  TheSUOe,!!  OhioBt.Z2i  TheStaiev. Leigh- 
ixm,  3  Fost.  N.  H.  167  ;  Harbaugh  v.  The  People,  40  111.  294 ; 
Bla/nion  v.  The  Staie,  5  Blackf.  560;  Mawrd  v.  The  Stale,  7 
Ind.  654;  The  Stale  v.  Hope,  15  Ind.  474 ;  Orawfwd  v.  The 
Stale,  33  Ind.  304. 

The  judgment  below  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 
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Tblbsrafb  Oohpant.— Peno^  £iEaiii<e.--Cbiuertiaeiofi.---Th6  act  to  r^gnUte 
electric  tdeipraph  companies  (1  G.  h  H.  611)  is  apenalstatate,  and  most 
be  oonstmed  stHctly,  but  this  role  does  not  warrant  a  conBtmction  which 
would,  in  many  cases,  defeat  the  operation  of  the  law. 

fiAXS. — Penaity, — ^In  an  action  against  a  telegraph  company  to  recorer  tho 
■tatntory  penalty  for  failure  to  transmit  a  meosage  from  an  office  ia 
Hub  State  to  an  office  in  another  state,  the  fact  that  the  act  of  nogUgenoa 
whidi  pKTented  the  message  from  reaching  its  destination  oocarred  oat 
«l  this  State  will  not  defeat  a  recovery. 
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From  the  Tippecanoe  Common  Pleas. 

J.  A.  Stdn,  J.  E.  MoDonaM,  and  J.  M.  BiUler,  for  appel* 
lant. 

22.  P.  Davidson,  for  appellee. 

Downey,  J. — ^The  appellee  sued  the  appellant  to  recover 
the  penalty  of  one  hundred  dollars  provided  for  in  the  first 
section  of  the  act  "to  regulate  electric  telegraph  companies/' 
1  G.  &  H.  611. 

The  complaint  was  originally  in  two  paragraphs ;  the  first 
counting  on  the  penalty,  the  second  on  special  damages.  But 
the  second  paragraph  was  subsequently  withdrawn,  and  th& 
case  proceeded  on  the  issues  formed  on  the  first. 

The  first  paragraph  charges,  in  substance,  that  the  defend- 
ant on  March  31st,  1870,  was  an  electric  telegraph  company^ 
duly  organized  as  a  corporation,  and  engaged,  under  ihe  laws 
of  Indiana,  in  the  business  of  transmitting  telegraphic  messages- 
for  hire;  that  she  had  an  operating  office  at  Stockwell,  Indi* 
ana,  and  another  at  Fairbury,  Illinois,  connected  by  her  wires  ; 
that  on  said  day  the  plaintiff  delivered  at  the  Stockwell  office 
for  transmission  to  Fairbury  the  following  message,  duly  pre- 
paid : 

"  Stockwell,  March  Slst,  1870. 

''  Dr.  M.  L.  Hamilton,  Fairbury,  Illinois :  George  died 
at  five  o'clock  this  afternoon.  Funeral  to-morrow  at  five 
o'clock.  N.  W.  Hamilton." 

It  was  further  alleged,  that  the  party  to  whom  the  mc^ge 
was  addressed  resided  in  Fairbury,  within  less  than  a  mile  of 
the  defendant's  office;  and  that  the  defendant  wholly  failed 
to  transmit  said  message,  whereby  it  became  liable  to  the 
plaintiff  in  the  sum  of  one  hundred  dollars,  ''as  penal  damages 
provided  and  fixed  by  statute." 

A  demurrer  filed  to  the  above  paragraph  was  overruled  by 
the  court,  and  an  exception  was  taken. 

The  company  then  answered  as  follows :  "  For  answer  to 
the  first  paragraph  of  said  plaintiff's  amended  complaint,  said 
defendant  saith,  that  she  admits  that  she  is  an  incorporated 
company,  as  charged,  and  that  on  the  Slst  of  March,  1870^ 
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fihe  owned  a  telegraphic  line  reaching  from  Stockwell,  in  said 
county,  to  Fairbury,  Illinois ;  that  on  said  day  she  received 
from  said  plaintiff  the  despatch  set  forth  in  said  first  para- 
graph of  complaint,  and  undertook  to  transmit  the  same  to 
the  said  Dr.  M.  L.  Hamilton,  at  Fairbury,  and  that  said 
despatch  never  reached  Fairbury,  nor  wcis  delivered  to  the  said 
Dr.  M.  L.  Hamilton.  But  she  saith  that  the  said  telegraphic 
line  proceeded  from  said  Stockwell  to  Fairbury  by  way  of 
Chicago,  in  the  State  of  Illinois,  and  that,  in  transmitting  mes- 
sages from  Stockwell  to  Fairbury,  the  regular  and  only  proper 
method  was  to  send  such  message  to  Chicago,  and  at  that  city 
have  it  repeated  by  the  defendant's  operator  there  to  Fairbury. 
She  avers  that  said  plaintiff  ^s  message  was  transmitted  promptly, 
on  its  receipt  by  the  defendant,  from  Stockwell  to  the  defend- 
ant's office  at  Chicago,  where  it  was  received  immediately,  and 
that,  through  the  neglect  or  oversight  of  her  operator  at  Chi- 
cago, it  was  never  repeated  at  said  office  in  Chicago  to  Fair- 
bury j  wherefore  she  says,  that  the  neglect  to  transmit  occur- 
red in  the  State  of  Illinois,  and  that  she  is  not  liable  to  the 
statutory  penalty  of  oae  hundred  dollars  sued  for  by  the  plain- 
tiff in  said  first  paragraph  of  his  complaint.^' 

To  this  answer  the  appellee  filed  a  demurrer,  which  was 
sustained.  The  company  declined  to  answer  over,  and  judg- 
ment was  rendered  for  the  statutory  penalty  of  one  himdred 
dollars  in  favor  of  the  plaintiff. 

The  errors  assigned  are  the  overruling  of  the  demurrer  to 
the  first  paragraph  of  the  complaint,  and  ihe  sustaining  of  that 
to  the  answer. 

The  sections  of  the  statute  on  which  the  action  is  brought 
are  as  follows : 

"  Sec.  1.  That  every  electric  telegraph  company,  with  a 
line  of  wires  wholly  or  partly  in  this  State,  and  engaged  in 
tel^raphin^  for  the  public,  shall,  during  the  usual  office  hours, 
receive  despatches,  whether  from  other  telegraphic  lines  or 
from'  individuals ;  and,  on  payment  or  tender  of  the  usual 
charge,  according  to  the  regulations  of  such  company,  shall  * 
transmit  the  same  with  impartiality  and  good  faith,  and  in  the 
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order  of  time  in  which  they  are  received^  under  penalty,  in 
case  of  &ilure  to  transmit,  or  if  postponed  out  of  snch  order, 
of  one  hundred  dollars,  to  be  recovered  by  the  person  whose 
despatch  is  neglected  or  postponed;  provided,  however,  that 
arrangements  may  be  made  with  the  publishers  of  newspapers 
for  the  transmission  of  intelligence  of  general  and  public  inter- 
est, out  of  its  order,  and  that  communications  for  and  from 
offices  of  justice  shall  take  precedence  of  all  others. 

^^  Sec.  2.  Telegraph  companies  shall  be  liable  for  special 
damages  occasioned  by  failure  or  negligence  of  their  operators 
or  servants,  in  receiving,  copying,  transmitting  or  delivering 
despatches ;  or  for  the  disclosure  of  the  contents  of  any  private 
despatch  to  any  person  other  than  to  him  to  whom  it  was 
addressed  or  his  agent. 

'^  Sec.  3.  Such  companies  shall  deliver  all  despatches,  by  a 
messenger,  to  the  persons  to  whom  the  same  are  addressed,  or 
to  their  agents,  on  payment  of  any  charges  due  for  the  same ; 
provided,  such  person  or  agents  reside  within  one  mile  of  the 
telegraphic  station,  or  within  the  city  or  town  in  which  such 
station  is."  1  G.  &  H.  611, 612. 

No  objection  to  the  complaint  is  urged  by  counsel  for  appel- 
lant in  his  brief.  Indeed,  counsel  expressly  waive  the  first 
assignment  of  error,  and  rest  ihe  fate  of  the  case  exclusively 
on  the  second. 

The  position  of  counsel  with  reference  to  the  second  alleged 
error  is,  in  substance,  as  contained  in  the  answer.  It  is  urged, 
that  as  the  statute  creating  the  liability  is  a  penal  statute,  it 
must  be  construed  strictly.  We  recognize  the  rule.  But  it 
does  not  warrant  a  construction  which  would  defeat  entirely 
the  operation  of  the  law  in  very  many  cases. 

It  is  claimed,  that  as  the  act  of  negligence,  which  prevented 
the  message  from  reaching  its  destination,  occurred  out  of  the 
State,  the  company  is  not  liable  to  the  penalty.  This  position, 
we  think,  is  untenable.  The  first  section  of  the  statute 
expressly  mentions  and  applies  to  companies  with  a  line  of 
wires  partly  in  the  State,  as  well  as  companies  with  a  line  of 
wires  wholly  in  the  State.     The  object  of  the  legislature  in 
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impoeiDg  the  penalty  was,  no  doubt,  to  enforce  the  perform- 
ance, by  the  company,  of  the  obligations  which  it  takes  apon 
itself  by  contract,  or  which  the  law  imposes.  It  is  entirely 
proper  that  the  company  should  be  held  responsible  according 
to  the  law  of  the  place  where  the  contract  is  made  and  the 
obligation  assumed,  without  reference  to  the  place  where  the 
despatch  gets  off  the  line.  The  company  undertook  to  trans- 
mit the  despatch  to  Fairbury .  How  it  was  to  get  to  that  place 
the  party  sending  may  have  had  no  knowledge.  This  was  a 
matter  to  which  the  company  must  look.  The  law  does  not 
impose  the  penalty  because  the  company  had  an  office  at  Chi- 
cago, at  which  the  message  was  to  be  taken  off  one  of  the  lines 
of  the  company  and  forwarded  by  another,  nor  because,  by 
the  negligence  of  an  operator  or  agent  of  the  company  at  that 
office,  the  message  was  ^'  never  repeated  "  at  said  office.  But 
the  penalty  is  imposed,  because  the  company  undertook  to 
transmit  the  despatch  from  the  office  at  which  it  was  received 
to  the  party  to  whom  it  was  sent  at  the  end  of  the  route,  and 
violated  that  contract.  It  is  wholly  immaterial  where  the  act 
or  omission  occurred,  whether  at  the  office  where  it  was 
received,  at  some  intermediate  point,  or  at  the  office  to  which 
it  was  sent.  The  contract  cannot  in  such  case  be  said  to  have 
been  violated  at  one  place  any  more  than  at  another.  It  is 
violated  everywhere,  because  it  is  performed  nowhere. 

The  case  under  consideration  is  a  good  illustration  of  the 
reason  for  the  enactment  of  the  law  imposing  a  penalty  in 
such  cases.  There  is,  in  this  case,  a  confessed  violation  of 
the  contract  made  by  the  company  to  transmit  the  despatch, 
and  yet,  if  an  action  should  be  brought  against  the  com- 
pany for  the  recovery  of  "special  damages"  given  by 
the  second  section,  how  could  they  be  estimated,  and  what 
would  be  their  measure  ?  What  damages  shall  be  awi^ded  to 
a  relative  or  a  friend  for  being  deprived  of  the  melancholy 
privilege  of  attending  the  funeral  of  his  relative  or  friend  ? 
Suppose  the  despatch  had  been  an  invitation  to  a  marriage,  to 
a  family  reunion,  or  with  reference  to  any  other  matter  where 
special  damages  could  not  be  shown,  what  substantial  remedy 
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can  the  party  have,  unless  it  be  the  recovery  of  the  penalty  ? 
By  giving  the  penalty,  the  law  enforces  the  contract  or  duty 
of  the  company. 

The  position  insisted  upon  by  counsel  for  appellant  would 
require  us  to  hold  that  in  every  case  where  the  despatch  is  to  be 
transmitted  to  a  point  out  of  the  State,  the  party  whose  despatch 
is  not  sent  or  not  delivered,  the  act  constituting  the  de&ult 
occurring  out  of  the  State,  has  no  other  remedy  than  the  very 
uncertain  aud  unsatis&ctory  one  of  suing  for  special  damages. 
We  do  not  think  the  statute  should  be  so  construed,  and  are, 
therefore,  of  the  opinion  that  there  was  no  error  in  sustaining 
the  demurrer  to  the  answer. 

The  judgment  is  affirmed,  with  costs. 

On  Petition  for  a  Heheabing. 

Downey,  J. — A  petition  for  a  rehearing  is  presented  in  this 
case,  in  which  the  ground  of  the  application  is  stated  as  fol- 
lows :  ''  Your  petitioner  respectfully  asks  a  rehearing  of  said 
above  entitled  cause,  for  the  reason  that  said  opinion  is,  as 
your  petitioner  believes,  founded  upon  erroneous  conclusions 
of  law.'^ 

According  to  the  rule  as  laid  down,  in  disposing  of  the  peti- 
tion for  a  rehearing,  in  Goodwin  y.  Goodwin^  48  Ind.  584,  this 
petition  is  insufficient  to  present  any  question  to  the  court. 
The  petition  is  therefore  overruled. 


i  no  186 

iI33  140 
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139  889 

50  1861  ,,  ^  „ 

^^  »79  MoCoBMioK  V,  Hunter. 

50    186' 
148    638 


Deed. — Hudxmd  cmd  Wife, — A  deed  made  hj  a  husband  and  wife,  not  pur^ 
porting  to  convey  and  pass  the  lands  of  the  wife,  bat  only  her  interest  in 
the  lands  of  the  husband,  has  no  validity  nnder  section  6  of  the  act  con- 
cerning real  property  and  the  alienation  thereof,  1  G.  &  H.  258. 

Sams.— Section  27  of  the  law  of  descents,  1  G.  <&  H.  296,  gives  no  authority 
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for  the  husband  to  join  the  wife  and  convey  her  interest  in  his  real  estate, 
nnlefls  his  interest  passes  at  the  same  time,  or  has  previously  been 
divested. 
Same. — ^During  coverture  a  wife  has  no  interest  in  her  husband's  real  estate 
which  can  be  conveyed  while  the  husband  retains  his  interest  in  the 
flame. 

From  the  Posey  Circuit  Court. 

JK  Jf.  Spencer  and  W.  Lqudon,  for  appellant. 

A.  P.  Homy  and  G.  V.  Menssies,  for  appellee. 

BiDDLE^  J. — Petition  for  partition  of  lands.  The  appel- 
lant in  her  complaint  avers;  that  in  1860  one  Truman  John- 
son died  siezed  in  fee  of  the  lands  in  controversy^  and  left  sur- 
viving him  the  appellant^  his  widow^  and  Jasper  Truman, 
Laura,  Cornelia,  Mary,  and  Cecil  Johnson,  his  children  and 
heirs  at  law ;  that  appellant  afterward  intermarried  with  one 
McCormick,  who  also  died  before  the  commencement  of  this 
suit ;  that  the  appellee,  by  virtue  of  a  purchase  from  the  chil- 
dren of  Truman  Johnson,  is  the  owner  of  the  undivided  two- 
thirds  of  said  lands,  and  the  appellant  of  the  remaining  undi- 
vided third. 

To  this  complaint,  ihe  appellee  answered,  admitting  the 
death,  intestacy,  and  seizin  of  Truman  Johnson,  the  inter- 
marriage of  appellant  with  McCormick  and  his  death,  as 
charged  in  the  complaint,  but  averring  that  the  appellant  '^  was 
intermarried  with  the  said  Truman  Johnson  on  the  12th  day 
of  August,  1853;  that  on  the  18th  day  of  October,  1855,  for 
the  purpose  of  making  a  settlement  of  his  family  affairs,  said 
Truman  Johnson  and  said  appellant,  by  their  deed,  duly 
acknowledged,  conveyed  the  interest  of  said  appellant  in  said 
lands  to  the  said  children  of  Truman  Johnson  by  a  former 
marriage,  which  deed  was  duly  recorded ;  that  appellant  was 
the  second  wife  of  said  Truman  Johnson,"  etc. ;  "  wherefore," 
etc. 

The  appellant  demurred  to  this  answer  for  want  of  sufficient 
&ct8.  The  demurrer  was  overruled  by  the  court,  and  excep- 
tion taken.  The  appellant  refusing  to  reply,  judgment  was 
rendered  against  her,  and  an  appeal  taken  to  this  court. 
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The  only  error  asngned  is  the  overruling  of  the  demurrer 
to  the  answer. 

The  deed,  which  was  made  a  part  of  the  answer,  was  in  the 
following  words : 

*^  Know  all  men  by  these  presents,  that  we,  Truman  John- 
son and  Ellen  Johnson,  wife  of  said  Truman  Johnson,  both 
of  Posey  county,  and  State  of  Indiana,  hereby  forever  quit- 
claim and  release  unto  Jasper  Johnson,  Truman  Johnson,  Jr., 
Delia  Johnson,  Laura  Johnson,  Cornelia  Johnson,  Mary  John- 
son, and  Cecil  Johnson,  children  of  said  Truman,  all  the  right, 
title,  and  interest  which  said  Ellen  Johnson,  wife  of  said  Tru- 
man, has  now  or  ever  may  have,  including  all  her  dower  right, 
title,  and  interest.which  she  would  have  at  or  after  the  death' 
of  her  said  husband  (in)  the  following  described  premises,  sit- 
uated in  Posey  county,  and  State  of  Indiana,  to  wit :  *  * 
tor  various  and  sundry  valuable  and  meritorious  considera- 
tions ;  as  witness  our  hands,"  etc. 

The  sufficiency  of  this  deed  to  convey  the  wife's  interest  in 
her  husband's  land  is  the  main  question  in  the  case. 

Such  a  conveyance  would  be  void  at  common  law.  2  BL 
Com.  293.  Its  validity,  then,  must  be  sought  in  the  statutes 
of  Indiana.  The  only  sections  which  bear  upon  the  case,  as  &r 
as  we  are  aware,  are  the  following : 

^'Sec.  6.  The  joint  deed  of  the  husband  and  wife  shall  be 
sufficient  to  convey  and  pass  the  lands  of  the  wife,  but  not  to 
bind  her  to  any  covenant  therein."  1  G.  &  H.  258. 

'^  Sec.  17.  If  a  husband  die  testate,  or  intestate,  leaving  a 
widow,  one-third  of  his  real  estate  shall  descend  to  her  in  fee 
simple,  fiee  from  all  demands  of  creditors,"  etc.  1  Q.  & 
H.  294. 

"  Sec.  27.  A  surviving  wife  is  entitled  *  *  *  to  one- 
third  of  all  the  real  estate  of  which  her  husband  may  have 
been  seized  in  fee  simple,  at  any  time  during  the  marriage,  and 
in  the  conveyance  of  which  she  may  not  have  joined,  in  due 
form  of  law,"  etc.     1  G.  &  H.  296. 

The  deed,  not  purporting ''  to  convey  and  pass  the  lands  of 
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the  wife/'  but  only  an  interest  in  the  lands  of  her  husband^ 
has  no  validity  under  section  6,  above  quoted. 

Section  17  simply  declares  the  law  of  descent  from  husband 
to  wife. 

Section  27  declares  of  what  real  estate  the  wife  shall  be 
entitled  to  one-third. 

This  section,  on  which  the  question  must  turn,  contemplates 
a  joinder  of  the  wife  with  the  husband  to  convey  his  real 
estate,  and  thereby  pass  her  own  contingent  interest  therein 
at  the  same  time.  No  authority  can  be  found  in  this  section 
fi>r  the  husband  to  join  the  ynfe  and  convey  her  interest  in  his 
real  estate,  unless  his  interest  passes  at  the  same  time,  or  has 
previously  been  divested.  During  coverture,  the  wife  has  no 
interest  in  the  husband's  real  estate,  which,  while  his  interest 
remains  in  the  same,  can  be  separately  conveyed. 

The  conveyance  before  us  is  anomalous.  The  grantors  do 
not  join  in  the  conveyance  to  convey  a  joint  interest  of  both, 
but  simply  join  their  names  in  the  deed  to  convey  the  wife's 
interest 

The  conveyance  has  no  validity  at  common  law  and  none 
by  statute.  We  are  of  opinion  that  it  is  void,  and  that  the 
court  erred  in  overruling  the  demurrer  to  Ijie  first  paragraph 
of  the  answer. 

The  judgment  is  reversed;  cause  remanded,  with  instruct 
tions  to  sustain  said  demurrer,  and  for  further  proceedings. 

Pexotit,  C.  J. — ^I  think  a  wife  has  no  more  power  or  right 
over  the  lands  of  her  husband,  after  his  title  has  passed  out 
of  him,  than  she  has  while  die  title  remains  in  him^  and 
where  he  is  in  life  in  both  instances. 

Fedtioa  for  a  lehearing  overmled. 
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tiM  ^  SxJPRBME  CoxTBT.— JS'wfcnoe.— JBiH  qf  jESw^p^^ 

'  gQ   jj^  bill  of  exceptions  that  all  the  eridenoe  is  not  in  the  record,  the  Sopreme 

148  70.1  Court  cannot  oonsider  the  question  as  to  the  sufficiency  of  the  evidence 

to  sufttain  the  yerdict 

CbiminaIi  Law. — AlibL — Instruction  to  Jury, — On  the  trial  of  an  indictment 
for  grand  larceny,  the  court  instructed  the  jury  that  if  the  evidence  satis- 
fied their  minds  that  the  defendant  was  in  fact  in  the  city  of  I.  at  the  time 
that  the  witnesses  for  the  State  testified  that  he  was  in  the  town  of  N., 
named  in  the  indictment  as  the  place  at  which  the  crime  had  been  com- 
mitted, it  would  be  their  duty  to  acquit  him. 

Hdd^  that  the  instruction  was  erroneous.  The  jury  should  have  been 
instructed  that  if  the  evidence  raised  a  reasonable  doubt  in  their  minds 
as  to  whether  the  defendant  was  at  I.  or  at  N,,  when,  etc.,  they  ought  to 
find  him  not  guilty. 

Same. — Ingtruction  to  Jury. — ^An  erroneous  instruction  to  the  juiy  in  a  crim- 
inal action  is  not  corrected  by  another  which  states  the  law  correctly, 
unless  the  erroneous  one  be  plainly  withdrawn. 

Same. — BeasonoMe  Dcubt — It  is  a  rule  applicable  to  all  criminal  cases,  that 
if  a  reasonable  doubt  of  the  guilt  of  the  defendant  be  raised  in  the  minds 
of  the  jury  on  any  question  as  to  the  sufficiency  of  the  evidence,  he  is  to 
be  acquitted. 

Same. — Po&aeasion  of  Stolen  Goods, — Presumption, — ^In  instructing  the  juiy  on 
the  subject  of  the  presumption  arising  from  the  possession  of  stolen  goods, 
it  is  error  for  the  court  to  assume  Uiat  the  goods  in  question  have  been 
stolen — a  fact  which  the  jury  are  required  to  find  from  the  evidence. 

Same. — Instruction  to  Jury, — ^In  an  instruction  to  the  jury,  on  the  trial  of  an 
indictment  for  larceny,  the  court,  in  stating  what  must  be  proved  to  job- 
tify  a  conviction,  said  that  it  must  be  proved  that  the  property  was  stolen, 
but  failed  to  state  that  it  must  be  proved  that  the  defendant  stole  it 

Hdd,  that,  because  of  the  omission,  the  instruction  was  erroneous.^ 

From  the  Hamilton  Circuit  Court 

jD.  Mo88  and  T.  J.  Kane,  for  appellant. 

(7.  A.  BuaKrk,  Attorney  General,  and  J".  Staffcrd,  Pros- 
ecuting Attorney,  for  the  State. 

Pettit,  C.  J. — Indictment  for  grand  larceny  of  a  horse, 
bnggy,  and  harness.  A  jury  found  the  defendant  guilty,  and, 
oyer  a  motion  for  a  new  trial,  judgment  was  rendered  on  the 
verdict. 
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One  of  the  reasons  for  a  new  trial  was,  that  the  verdict  of 
the  jury  is  not  sustained  by  sufficient  evidence.  The  bill  of 
exceptions  clearly  shows  that  all  the  evidence  is  not  in  the 
record.  It  shows  that  a  number  of  different  papers  were  read 
to  the  jury,  but  they  are  not  copied  into  the  transcript,  and 
their  place  is  occupied  with  "(here  insert).^^  We  cannot,  there- 
fore, consider  any  question  as  to  the  sufficiency  of  the  evidence 
to  sustain  the  verdict. 

It  is  insisted  that  the  court  erred  in  giving  the  following 
instructions,  which  were  properly  objected  to,  and  the  legality 
of  giving  them  is  before  us  : 

^^  6.  I  will  say  further,  that  the  defence  has  offered  evidence 
for  the  purpose  of  proving  an  cUibij  that  is,  that  at  the  time 
the  offence  was  committed  in  the  town  of  Noblesville,  in  Ham- 
ilton county,  the  defendant  was  in  the  city  of  Indianapolis,  in 
the  county  of  Marion,  and,  without  suggesting  that  the  alibi 
has  or  has  not  been  proved,  I  will  say  that  it  is  evidence  of  a 
suspicious  character,  that  it  should  be  most  vigorously  sifted, 
and  cautiously  confided  in  ;  but  when,  having  been  subjected 
to  severe  scrutiny,  it  is  ascertained  to  have  been,  in  a  given 
case,  honestly  and  truthfully  given,     *     *     *     it  should    * 

*  *  have  equal  weight  and  influence  with  the  same  weight 
of  evidence  upon  any  other  subject ;  and  if  the  evidence  sat- 
isfies your  minds  that  the  defendant  was  in  fact  in  the  city  of 
Indianapolis  at  the  time  that  the  witnesses  on  behalf  of  the  State 
testify  that  he  was  in  the  town  of  Noblesville  and  other 
points  in  the  county  of  Hamilton,  it  will  be  your  duty  to 
acquit  the  defendant,  and  if  that  evidence,  in  connection  with 
all  the  evidence  given  on  the  trial  of  this  cause,  leaves  a  rea- 
sonable doubt  in  your  minds  as  to  the  presence  of  the  defend- 
ant in  the  county  of  Hamilton  on  the  day  the  horse  and  buggy 
are  alleged  to  have  been  stolen,  it  will  be  your  duty  to  acquit 
the  defendant. 

"  9.  The  possession  of  stolen  property,  in  a  short  time  after 
such  property  is  stolen,  raises  a  presumption  that  the  person 
having  such  possession  is  guilty  of  the  larceny  of  such  goods, 
but  the  possession  may  be  explained  by  the  party  having  such 
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possession,  and  when  properly  explained  rebuts  any  such  pre- 
sumption of  guilt ;  but  the  burthen  of  explaining  any  such 
possession  is  on  the  defendant,  when  the  stolen  goods  have 
been  found  in  the  possession  of  the  defendant  within  a  short 
time  after  they  were  stolen. 

'^4.  Upon  this  charge  the  defendant  has  been  arraigned 
and  has  pleaded  not  guilty,  and  the  defendant  having  so 
pleaded,  the  burthen  of  proof  is  thrown  upon  the  State,  and 
she  is  required  to  prove  the  larceny  of  the  goods  and  chattels, 
or  at  least  of  some  one  or  more  of  the  articles  named  in  the 
indictment ;  that  the  property  so  stolen  was  the  property  of 
James  T.  Gentry  as  charged ;  that  it  was  of  the  value  of  at 
least  five  dollars ;  and  that  the  property  was  stolen  in  the 
county  of  Hamilton,  and  State  of  Indiana ;  and  the  State  is 
required  to  prove  these  &cts  to  your  satis&etion,  beyond  a 
reasonable  doubt ;  and  if  the  &cts  are  so  proved  to  your  satifl- 
fitction,  beyond  a  reasonable  doubt,  and  if  the  case  is  so  proved, 
it  is  your  duty  to  convict  the  defendant ;  but  if  not  so  proved, 
it  is  equally  your  duty  to  acquit  him/' 

We  hold  that  the  sixth  instruction,  supra,  on  the  subject  of 
alibi,  was  erroneous  in  charging,  that  '^  if  the  evidence  satires 
your  minds  that  the  defendant  was  in  fact  in  the  city  of  Indi* 
anapolis  at  the  time  that  the  witnesses  on  behalf  of  the  State 
testified  that  he  was  in  the  town  of  Noblesville  and  other 
points  in  the  county  of  Hamilton,  it  will  be  your  duty  to 
acquit  the  defendant/' 

This  instruction  ought  to  have  been,  that  if  the  evidence 
raises  a  reasonable  doubt  in  your  minds  as  to  whether  the 
defendant  was  at  Indianapolis  or  at  Noblesville  when  the  lar- 
ceny was  committed,  you  ought  to  find  the  defendant  not 
guilty.  We  do  not  think  that  anything  that  precedes  or  fol- 
lows this  error,  in  this  or  any  other  instruction  given,  cures  it. 
An  erroneous  instruction  to  the  jury,  in  a  criminal  case,  can- 
not be  corrected  by  another  instruction  which  states  the  law 
accurately,  unless  the  erroneous  one  be  plainly  withdrawn. 
Bradley  v.  The8late,Sl  Ind.  492  ;  Oem  v.  The  Safe, 42  Ind. 
420,448;  Eirla/nd  v.  Uie  Stale,  43  Ind.  146,154. 
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The  rule  is  general  and  universal  in  all  criminal  cases^  that 
if  a  reasonable  doubt  of  the  guilt  of  the  defendant  is  raised  in 
the  minds  of  the  jury  on  any  question  as  to  the  sufficiency  of 
the  evidence,  he  is  to  be  acquitted ;  and  the  court  ought  to 
have  so  instructed  the  jury.  French  v.  The  State^  12  Ind.  670; 
Adams  v.  The  State,  42  Ind.  373 ;  Binns  v.  The  State,  46  Ind. 
311 ;  3  Greenl.  Ev.,  sec.  29 ;  Kaufman  v.  The  State,  49  Ind. 
248 ;  Hall  v.  The  State,  8  Ind.  439 ;  West  v.  The  State,  48 
Ind.  483. 

The  ninth  instruction,  supra,  on  the  subject  of  presumption 
from  the  possession  of  stolen  goods,  says  that  the  possession  of 
them,  shortly  after  they  were  stolen,  raises  a  presumption 
against  the  defendant.  This  was  clearly  erroneous.  Smothers 
v.  The  State,  46  Ind.  447,  and  cases  cited ;  Jones  v.  T/ie  State, 
49  Ind.  549.  See,  also,  EngUman  v.  The  State,  2  Ind.  91  ; 
HaU  V.  ^c  State,  8  Ind.  439 ;  Clachner  v.  The  State,  33  Ind. 
412. 

The  fourth  charge  or  instruction,  mpra,  attempts  to  tell  the 
jury  what  must  be  proved  to  justify  a  conviction,  but  wholly 
omits  to  say  that  it  must  be  proved  that  the  defendant  stole 
the  property,  but  only  that  it  must  be  proved  it  was  stolen. 
This  was  error.  The  instruction  should  have  been,  that  the 
evidence  must  show,  beyond  a  reasonable  doubt,  that  the  defend- 
ant stole  the  property. 

The  only  question  in  the  case  is  as  to  the  right  of  the  defend- 
ant to  a  new  trial.  Having  held  that  three  instructions  given 
wer^  erroneous,  and,  consequently,  that  the  judgment  must  be 
reversed,  we  need  not  pass  upon  the  action  of  the  court  in 
refusing  to  give  instructions  asked  by  the  defendant. 

The  judgment  is  reversed,  with  instructions  to  sustain  the 
motion  for  a  new  trial.  The  clerk  will  issue  the  proper  order 
for  the  return  of  the  prisoner. 
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BliAKEHORE  V.  DOLAN  £T  AL. 


CoKSTiTunoNAli  LAM.-^Amendmeni  qf  8tatiae.-^An  amendatory  act  under 
the  constitution  must  profess  to  amend  some  act  or  section  of  an  existing 
statute,  and  an  amendatory  statute  which  attempts  to  amend  a  section 
which  has  already  heen  amended  is  unconstitutional  and  void. 

Statute.— Ejferf  </  AmendmeTU-^When  a  section  in  an  existing  law  is 
amended,  it  ceases  to  exist,  and  is  effectually  repealed  and  obliterated 
from  the  statute,  and  the  section  as  amended  supersedes  such  original  sec- 
tion, and  becomes  incorporated  in  and  constitutes  a  part  of  the  original 
act. 

Same. — School  Tnuieea, — OiUes  and  IbuTiu.— The 'amendatory  act  of  March 
12th,  1875,  in  reference  to  the  election  of  school  trustees  in  incorporated 
cities  and  towns  (Acts  Beg.  Ses.  1875,  p.  135),  superseded  and  took  the 
place  of  the  amendatory  act  of  March  8th,  1873  (Acts  1873,  p.  68),  and 
to  ascertain  what  the  law  is,  the  last  act  must  be  looked  to  solely  and 
exciusively. 

Same. — By  the  amendatory  act  of  March  12th,  1875  (Acts  Beg.  Ses.  1875, 
p.  135),  the  common  council  of  each  city  and  the  board  of  trustees  of  each 
incorporated  town,  at  their  first  regular  meeting  in  June,  1875,  were  to 
elect  three  school  trustees,  who  should  hold  their  offices  for  one,  two,  and 
three  years  respectiyely,  as  might  be  determined  by  lot 

Office. — Right  to  Abolish, — An  office  created  by  Uie  legislature  may  be 
abolished,  or  the  term  thereof  may  be  shortened. 


From  the  Cass  Circuit  Court. 

Baher,  Hord  &  Hendricks,  2).  C.  Justice,  and  McCbnneU  & 
NeUoUy  for  appellant. 

D.  P.  Baldwin  and  M.  Winfield,  for  appellees. 

BusKiBK;  J. — ^William  Dolan^  treasurer  of  the  board  of 
school  trustees  of  the  city  of  Logansport,  as  a  school  corpora- 
tion,  filed  a  petition  in  the  Cass  Circuit  Court  for  an  order  on 
George  W.  Blakemore,  auditor  of  the  county,  to  show  cause 
why  he  should  not  issue  his  warrant  on  the  county  treasurer 
for  certain  school  funds.  The  following  is  a  copy  of  the  peti- 
tion: 

'^The  plaintiffs  complain  of  the  defendant,  and  show  to  the 
court  that  William  Dolan,  Charles  B.  Knowlton,  and  Archi- 
bald McDonald*  constitute  and  compose  the  board  of  school 
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trustees  in  and  for  the  city  of  Logansport,  in  said  county  and 
state ;  that  by  the  organization  of  said  board,  William  Dolan 
is  treasurer,  Charles  B.  Knowlton  is  president,  and  Archibald 
McDonald  is  secretary ;  that  there  is  now  in  the  county  treas- 
ury, collected  by  the  county  treasurer  of  said  county,  of  the 
special  school  tax  levied  by  said  trustees,  moneys  to  the  amount 
of  about  eleven  thousand  dollars ;  that  said  board,  in  reliance 
upon  said  funds,  have  borrowed  about  nine  thousand  dollars, 
needed  to  complete  the  school  buildings  and  fit  them  for  use 
and  occupancy ;  that  it  was  borrowed  from  banks  on  short 
time ;  that  more  than  five  thousand  doUarspf  the  same  is  now 
dne,  and  the  banks  are  demanding  payment;  that  the  board 
have  no  funds  on  hand  wherewith  to  meet  said  indebtedness ; 
under  the  law,  th^  board  cannot  draw  the  said  moneys  from 
the  treasury  aforesaid,  except  on  the  warrant  of  the  auditor 
of  Cass  county ;  by  law  the  said  money,  when  collected,  shall 
be  paid  to  the  treasurer  of  said  board  on  the  warrant  of  said 
auditor,  whose  duty  it  is  to  issue  the  same  on  demand ;  that 
the  plaintiff,  the  said  city  of  Logansport  as  a  school  corpora- 
tion, and  the  said  William  Dolan,  as  treasurer  aforesaid,  have 
each  demanded  of  the  said  Blakemore,  as  auditor  aforesaid, 
that  he  issue,  as  by  law  required,  his  warrant  on  the  treasurer 
of  said  county  for  said  moneys ;  that  he  has  refused,  and  still 
refuses,  to  issue  the  same,  without  any  just  cause  for  such 
Te&sal;  that  these  plaintiff  have  no  complete  remedy  against 
said  defendant,  except  by  a  writ  of  mandate  from  this  court  to 
compel  him  to  issue  such  warrant;  therefore  the  plaintiff  pray 
that  a  writ  of  mandate  be  issued  under  the  seal  of  this  court 
to  the  defendant,  to  be  made  returnable  at  such  time  as  the 
court  may  direct,  to  show  cause  for  such  refrisal,  and  that  on 
final  hearing  a  peremptoiy  writ  issue  against  said  defendant 
that  he  forthwith  issue  such  warrant,  with  other  proper  relief 
in  the  premises ;  and  this  the  plaintiff  will  ever  pray. 

"  William  Dolan. 
''Subscribed  and  sworn  to  before  me  this  3d  day  of  June^ 
A-  D.  1875.  M.  WiNPiELD, 

"Notary  Public.  [SealJ^^ 
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Upon  order  to  show  cause  why  a  peremptory  writ  should 
not  issue^  Blakemore  made  the  foUowmg  answer : 

^'  Your  respondent  shows  a  further  cause  why  he  cannot 
safely  issue  to  said  Dolan  a  warrant  on  the  county  treasury  for 
said  fund,  which  is,  that  the  common  council  of  the  city  of 
Logansport  at  their  first  regular  meeting  in  the  present  month, 
pursuant  to  an  act  passed  by  the  last  legislature,  as  he  believes, 
elected  three  school  trustees  in  and  for  the  city  of  Logansport, 
to  wit,  Graham  N.  Fitch,  W,  H.  Bringhurst,  and  Rodney 
Strain,  which  three  trustees,  within  five  days  after  their  elec- 
tion as  such  trustees,  after  taking  the  oath  of  office  according 
to  law,  met  for  the  purpose  of  organizing  themselves  into  a 
school  board  in  and  for  said  city  of  Logansport,  and  did  so 
organize  themselves  as  such  school  board,  by  electing  the  said 
Graham  N.  Fitch  president  of  said  board,  and  by  electing  the 
said  Rodney  Strain  secretary  of  said  board,  and  by  electing 
the  said  W.  H.  Bringhurst  treasurer  of  said  board.  And  the 
said  Bringhurst  entered  into  bond  as  such  treasurer  in  the 
penal  sum  of  ninety  thousand  dollars,  with  sufficient  security  ; 
and  the  said  Rodney  Strain,  as  such  secretary,  entered  into 
bond  in  the  penal  sum  of  thirty  thousand  dollars,  with  suffi- 
cient security ;  all  of  which  bonds  were  approved  by  me  as 
auditor  of  Cass  county,  and  were  filed  in  the  auditor's  office 
of  said  county  of  Cass  on  the  3d  day  of  the  present  month. 
Wherefore  he,  said  respondent,  thinks  said  three  persons  law- 
ftilly  constitute  the  school  board  of  the  city  of  Logansport, 
and  will  very  respectfully  say  to  the  court  that  he  thinks  he 
would  violate  one  of  the  duties  of  his  office  to  issue  to  said 
Dolan  a  warrant  on  said  county  treasurer  for  said  school 
fanda'^ 

To  this  answer  the  plaintiff  filed  a  demurrer,  for  want  of 
sufficient  fiicts,  which  was  sustained,  and  exception  taken.  The 
defendant  abided  by  the  ruling  of  the  court  on  demurrer,  and 
appealed  to  this  court. 

The  action  of  the  court  below  in  sustaining  the  demurrer 
to  the  answer  is  assigned  for  error,  and  presents  for  our  decision 
the  only  question  arising  in  the  record.    The  proper  solution 
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of  such  question  depends  upon  the  construction  to  be  placed 
upon  the  fifth  section  of  the  common  school  law  of  18$6,  as 
amended  in  1873  and  1875. 

On  the  6th  day  of  March,  1865,  an  act  was  approved,  to 
provide  for  a  general  system  of  common  schools.  Acts  Regular 
Session  1865,  p.  3. 

The  fifth  section  of  said  act  was  as  follows : 

*'  Sec.  5.  The  common  council  of  each  incorporated  city, 
and  the  board  of  trustees  of  each  incorporated  town  of  this 
State,  shall,  at  their  first  regular  meeting  in  the  month  of 
April  of  the  present  year,  and  biennially  thereafter,  elect  three 
school  trustees,  who  shall,  before  entering  upon  the  duties  of 
their  office,  take  and  subscribe  an  oath  and  give  bond,  similar 
to  the  oath  and  bond  required  of  township  trustees,  and  such 
trustees  shall  be  allowed  such  reasonable  compensation,  per 
diem,  for  their  services,  as  to  the  authorities  of  such  incorpo- 
rated cities  and  towns,  may  be  deemed  just  to  be  paid  out  of 
the  special  tax  raised  in  such  cities  or  towns.^^ 

On  the  8th  of  March,  1873,  an  act  was  approved  amending 
the  fifth  section  of  the  "act  of  March  6th,  1865,  which  took 
effect  at  the  date  of  the  approval.     Acts  1873,  p.  68. 

The  amendatory  section  is  as  follows : 

"Sec.  5.  The  common  council  of  each  city,  and  the  board 
of  trustees  of  each  incorporated  town  of  ihis  State,  shall, 
at  their  first  regular  meeting  in  the  month  of  April,  elect 
three  school  trustees,  who  shall  hold  their  office,  one,  two, 
and  three  years,  respectively,  as  said  trustees  shall  determine 
by  lot  at  the  time  of  their  organization,  and  annually  there- 
after, shall  elect  one  school  trustee  who  shall  hold  his  office 
for  three  years.  Said  trustees  shall  constitute  the  school  board 
of  the  city  or  town,  and  before  entering  upon  the  duties  of 
their  office,  shall  take  an  oath  fiiithftiUy  to  discharge  the  duties 
of  the  same.  They  shall  meet  within^ve  days  after  their  elec- 
tion and  organize  by  electing  one  of  their  number  president, 
one  secretary,  and  one  treasurer.  The  treasurer,  before  enter- 
ing upon  the  duties  of  his  office,  shall  execute  a  bond  to  the 
aooeptanoe  of  the  county  auditor,  conditioned  as  in  ordinary 
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official  bonds^  with  at  least  two  sufficient  freehold  sureties 
who  §hall  not  be  members  of  said  board^  in  a  sum  not  less 
than  double  the  amount  of  money  which  may  come  into  his 
hands  within  any  one  year  by  virtue  of  his  office.  The  president 
and  secretary  shall  each  give  bond  with  like  sureties  to  be 
approved  by  the  county  auditor^  in  any  sum  not  less  than  one- 
third  of  the  treasurer's  bond.  Said  trustees  shall  receive 
for  their  services  such  compensation  as  the  common  council 
of  the  city  or  the  board  of  trustees  of  the  town  may  deem 
just ;  which  compensation  shall  be  paid  from  the  special  school 
revenue  of  the  city  or  town.  All  vacancies  that  may  occur  in 
said  board  of  school  trustees^  shall  be  filled  by  the  common 
council  of  the  city,  or  board  of  trustees  of  the  towni'' 

Afterward,  on  the  12th  day  of  March,  1876,  an  act  was 
approved  amending  the  act  of  March  Stii^  1873  (Acts  Beg. 
Ses.  1876,  p.  136).    Said  act  is  as  follows : 

'^  Section  1.  Be  it  enacted  by  the  Greneral  Assembly  of  the 
State  of  Indiana,  that  section  1  of  the  above  entitled  act  be 
amended  to  read  as  follows : 

"  Section  1.  That  section  5  of  the  above  recited  act  be 
amended  to  read  •as  follows,  to  wit :  Section  6.  The  common 
council  of  each  city,  and  the  board  of  trustees  of  each  incor* 
porated  town  of  this  State,  shall,  at  their  first  regular  meeting 
in  the  month  of  June,  elect  three  school  trustees  who  shall 
hold  their  office  one,  two  and  three  years  respectively,  as  said 
trustees  shall  determine  by  lot  at  the  time  of  their  organiza- 
tion, and  annually  thereafiier  shall  elect  one  school  trustee  who 
shall  hold  his  office  for  three  years ;  said  trustees  ^hall  con- 
stitute the  school  board  of  the  city  or  town,  and,  before  enter- 
ing upon  the  duties  of  their  office,  shall  take  an  oath  faithfully 
to  discharge  the  duties  of  the  same.  They  shall  meet  within 
five  days  afi;er  their  election  and  organize  by  electing  one  of 
their  number  president,  one  secretary,  and  one  treasurer.  The 
.  treasurer,  before  entering  upon  the  duties  of  his  office,  shall 
execute  a  bond,  to  the  acceptance  of  the  county  auditor,  con- 
ditioned as  in  ordinary  official  bonds,  with  at  least  two  suffi- 
cient freehold  sureties,  who  shall  not  be  members  of  said  board. 
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in  a  sum  not  less  than  doable  the  amount  of  money  which 
may  come  into  his  hands,  within  one  year,  by  virtue  of  his  office. 
The  president  and  secretary  shall  each  give  bond  with  like 
sureties,  to  be  approved  by  the  county  auditor,  in  any  sum  not 
lees  than  one- third  of  the  treasurer's  bond.  All  vacancies  that 
may  occur  in  said  board  of  school  trustees  shall  be  filled  by 
the  common  council  of  the  city  or  board  of  trustees  of  the 
town,  but  such  election  to  fill  a  vacancy  ^hall  only  be  for  the 
unexpired  term.  The  board  of  school  trustees  shall  each  year, 
within  five  days  after  the  annual  election  of  a  member,  reor- 
ganize their  board  and  execute  their  respective  bonds  for  the 
ensuing  year.  Said  trustees  shall  receive  for  their  services 
snch  compensation  as  the  common  council  of  the  city  or  the 
board  of  trustees  of  the  town  may  deem  just,  which  compen- 
sation shall  be  paid  from  the  special  school  revenue  of  the 
city  or  town. 

''  Sec.  2.  Whereas,  the  provisions  of  this  act  are  necessary 
for  the  guidance  of  boards  of  school  trustees  before  the 
publication  of  the  laws  of  this  session,  therefore  an  emergency 
exists  for  the  immediate  taking  effect  of  this  act,  and  it  shall 
be  in  force  fix>m  and  after  its  passage.^' 

The  act  of  March  8th,  1873,  required  that  the  common 
council  of  each  city  should,  at  their  first  meeting  in  April, 
elect  three  trustees,  and  that  the  three  trustees  thus  elected  in 
April  should  hold  their  office  one,  two,  and  three  years  respec- 
tively from  that  time,  as  they  should  determine  by  lot  at  the 
time  of  their  organization ;  that  annually  ihereaft^er  the  com- 
mon council  should,  at  their  first  regular  meeting  in  April, 
elect  one  trustee,  who  should  hold  his  office  three  years  from 
his  election  in  April. 

The  three  trustees  thus  elected  in  April  were  required  to 
meet  within  five  days  after  their  election  and  organize  as  a 
school  board  by  electing  one  of  their  number  president,  one 
secretary,  and  one  treasurer. 

Under  this  law,  three  trustees  were  expressly  required  to  be 
elected  the  April  following  the  approval  of  the  act,  and  their 
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term  of  o£5iGe^  whether  one^  two,  or  three  years^  as  determined 
by  lot^  commenced  running  at  that  time. 

If  a  vacancy  occurred  after  the  organization^  it  was  to  be 
filled  by  the  conmion  council^  but  the  act  did  not  prescribe 
the  length  of  the  term  of  the  person  thus  appointed.  It  is  not 
provided  whether  it  shall  be  for  the  unexpired  term  of  the 
person  whose  vacancy  is  filled  or  fi)r  the  term  of  three  years. 

If,  however,  a  correct  construction  of  the  act  would  have  lim- 
ited the  time  to  the  unexpired  term,  then,  like  the  full  terms, 
it  would  have  expired  in  April. 

The  act  of  March  12th,  1875,  provides  for  an  election  of 
three  trustees  at  the  first  regular  meeting  of  the  common  coun- 
cil in  June,  1875. 

These  three  trustees  are,  within  five  days  after  their  election 
in  June,  to  organize  as  a  school  board  by  electing  one  of  the 
three  thus  elected  in  June  president,  one  secretary,  and  one 
treasurer. 

The  three  thus  elected  in  June  are  to  hold  their  offices  one, 
two,  and  three  years,  respectively,  from  the  time  of  their  elec- 
tion in  June,  as  shall  be  determined  by  lot. 

It  is  also  provided,  that  if  a  vacancy  occurs  it  shall  be  filled 
by  the  common  council,  but  it  is  therein  provided  that  the 
appointee  shall  only  hold  for  the  unexpired  term  of  the  per- 
son whose  vacancy  he  fills.  This  term  would  necessarily 
expire  in  June. 

It  is  also  provided  by  this  act,  that  the  board  shall  each 
year,  within  five  days  after  the  annual  election  of  a  member, 
reorganize  the  board  and  execute  new  bonds  for  the  ensuing 
year. 

The  second  section  anticipates  that  the  laws  may  not  be 
published  so  as  to  take  effect  by  the  first  meeting  of  the  com- 
mon council  in  Juue,  and  an  emergency  is  declared  for  the 
immediate  taking  effect  of  the  act  for  that  reason. 

At  the  first  meeting  of  the  common  council  in  June,  1875, 
they  had  to  determine  whether,  under  the  act  of  March  12th, 
1875,  they  were  to  elect  one  trustee  to  hold  his  office  for  three 
years  fi:om  that  time,  or  three  trustees  to  hold  their  office  one. 
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two^  and  three  years  fSrom  that  time  respectively,  as  they  should 
determine  by  lot.  The  term  of  the  trustee  holding  under  the 
actof  March  8th,  1873,  which  expired  in  1875,  expired  in 
April,  1875,  according  to  the  terms  of  the  act,  and  not  in  June. 
The  act  of  March  12th,  1875,  requires  that  three  trustees 
shall  be  elected  in  June,  and  not  that  any  other  member  shall 
be  elected  at  that  time. 

The  three  thus  elected  in  June  are,  as  we  have  shown,  to 
organize  as  a  school  board ;  not  one  elected  at  that  time,  and 
two  elected  respectively  in  April,  1873,  and  1874. 

As  the  positive  requirement  of  the  statute  is,  that  the  three 
shall  be  elected  in  June,  and  that  the  board  shall  be  composed 
of  persons  elected  in  June,  it  is  only  necessary  to  ascertain 
what  June  is  referred  to.  Necessarily,  it  is  the  first  June  fol- 
lowing the  taking  effect  of  the  act,  and  that  is  June,  1876. 

The  case  turns  upon  the  effect  which  is  to  be  given  to  the 
act  of  March  12th,  1875. 

It  is  contended  by  counsel  for  appellant  that  the  act  of 
March  12th,  1875,  repealed  the  act  of  March  8th,  1873. 

On  the  other  hand,  counsel  for  appellees  discuss  at  lengt(h 
the  doctrine  of  repeal  by  implication.  It  is  conceded  that  the 
two  acts  are  inconsistent  in  some  particulars,  but  it  is  insisted 
that  the  repeal  by  implication  cannot  extend  beyond  the 
lepagnancy  between  the  two  acts.  In  other  words,  that  so  much 
of  section  5,  as  amended  in  1873,  as  has  been  incorporated 
and  remains  unchanged  in  the  amendment  of  1876,  is  to  be 
r^arded  as  having  been  the  law  from  the  time  of  the  passage 
of  the  act  of  1873,  and  the  changed  portion  to  have  become 
the  law  from  the  passage  of  the  act  of  1875,  and  they  rely 
npon  the  case  of  Ely  v.  HoUon,  15  N.  Y.  595,  where  it  was 
held :  "  The  effect  of  an  amendment  of  a  statute  made,  by  enact- 
ing that  the  statute  ^  is  amended,  so  as  to  read  as  follows,'  and 
then  incorporating  the  changes  or  additions  with  so  much  of 
the  former  statute  as  is  retained,  is  not  that  the  portions  of  the 
amended  statute  which  are  merely  copied  without  change  are 
to  be  considered  as  having  been  repealed  and  again  re-enacted^ 
nor  that  the  new. provisions  or  the  changed  portions  should  be 
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deemed  to  have  been  the  law  at  any  time  prior  to  the  passage 
of  the  amended  act.  The  part  which  remains  unchanged  is 
to  be  considered  as  having  continued  the  law  from  the  time 
of  its  original  enactment^  and  the  new  or  changed  portion 
to  have  become  law  only  at  and  subsequent  to  the  passage 
of  the  amendment/' 

The  decision  in  the  above  case  was  not  made  under  a  con- 
stitutional provision  prescribing  the  manner  in  which  amend- 
ments to  existing  laws  are  to  be  made.  The  court  say :  "  The 
form  in  which  amendments^  both  of  the  code  and  of  the  revised 
statut^,  have  generally  been  made^  by  declaring  that  particu- 
lar sections  shall  be  amended  so  as  to  read  in  a  given  way^ 
was  adopted  for  the  purpose  of  adjusting  them  to  the  original 
enactments^  so  that  when  the  system  should^  after  repeated 
amendments^  become  complete^  the  different  parts  might  be 
put  together  without  further  revision^  and  thus  form  a  perfect 
code/' 

The  constitution  of  Indiana  prescribes  the  manner  in  which 
amendments  to  existing  laws  shall  be  made.  Section  21  of 
article  4  provides,  that  "no  act  shall  ever  be  revised  or 
amended  by  mere  reference  to  its  title ;  but  the  act  revised, 
or  section  amended,  shall  be  set  forth  and  published  at  full 
length."     1  G.  &  H.  40. 

It  was  held,  in  Langdon  v.  Appkgate,  5  Ind.  327,  that,  in 
an  amendatory  statute,  it  was  necessary  to  set  forth  at  full 
length  the  old  act  or  section,  and  then  to  set  forth  at  full  length 
the  act  or  section  as  amended ;  and  this  continued  to  be  the 
rule  until  such  case,  with  many  others  following  it,  was  over- 
ruled by  the  case  of  The  OreencaaUe,  etc.,  Cb.  v.  ITie  StaJte,  ex 
rd.  Malot,  28  Ind.  382. 

The  ruling  in  the  above  case  was  followed  and  adhered  to 
in  Draper  v.  FaUey,  33  Ind.  465,  and  in  some  subsequent  cases. 

The  rule,  as  laid  down  in  The  OreencasUe,  etc.,  Co.  v.  The  State, 
ex  rd.  McUotj  supra,  is,  that  it  is  not  necessary,  in  an  amendatory 
statute,  to  set  forth  the  old  act  or  section,  but  that  the  constitutioii 
is  complied  with  when  the  act  or  section  amended  is  set  forth  at 
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fill!  length  as  amended.     Prior  to  the  adoption  of  the  present 

constitution,  laws  were  amended  by  reference  to  the  word,  line, 

section,  or  chapter,  until  the  confusion  that  followed  left  many 

of  the  statutes  so  imperfect  and  ambiguous,  that  the  ablest 

lawyers  and  jurists  in  the  State  wfere  unable  to  ascertain  with 

certainty  what  statutes  were  in  force,  or  to  place  any  definite 

and  satisfiictory  construction  upon  such  as  were  supposed  to 

be  in  force.    To  remedy  these  evils,  the  above  quoted  section 

was  adopted,  and,  by  the  construction  placed  upon  it,  the 

amended  section  must  be  ftill  and  complete  within  itself,  and 

when  the  section  as  amended  is  set  forth  and  published  at  full 

length,  it  will  contain  all  the  law  upon  the  subject  embraced 

therein ;  for  any  matter  contained  in  the  old  section  which  is 

not  set  forth  at  full  length  in  the  amended  section  ceases  to 

exist. 

If  the  section  as  amended  does  not  contain  all  the  law  upon 
the  subject,  but  reference  has  to  be  had  to  the  old  section  to 
ascertain  the  law  upon  a  given  subject,  the  same  confusion  and 
nncertainty  would  exist  in  many  of  our  statutes  as  existed 
prior  to  the  adoption  of  the  present  constitution.   Such  a  con- 
struction would  virtually  do  away  with  the  constitutional  pro- 
vision above  quoted.     It  is  our  imperative  duty  to  uphold 
and  give  complete  effect  to  the  constitution  of  the  State,  if  it 
can  be  done  in  accordance  with  the  settled  rules  of  constitu- 
tional construction. 

Under  our  constitution,  enactments  should  be  classified  as 
independent  and  amendatory.  An  act  is  independent  when 
it  embraces  matter  not  previously  legislated  upon ;  or  it  may 
he  independent  where  there  is  a  law  upon  the  subject,  when 
the  act  does  not  attempt  to  amend  such  law,  but  makes  a  new 
enactment.  This  method  is  frequently  adopted,  to  avoid  the 
necessity  of  amending  in  conformity  with  the  requirements  of 
the  constitution.  Usually  the  old  law  is  repealed.  If  there 
hno  express  repeal,  there  may  be  a  repeal  by  implication. 

An  amendatory  act,  under  our  constitution,  must  profess  to 
Amend  some  act  or  section  of  an  existing  statute. 
It  is  provided  by  section  19  of  article  4  of  our  constitution, 
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that  '^  every  act  shall  embrace  but  one  subject  and  matters 
properly  connected  therewith ;  which  subject  diall  be  expressed 
in  the  title.  But  if  any  subject  shall  be  embraced  in  an  act, 
which  shall  not  be  expressed  in  the  title,  such  act  shall  be  void 
only  as  to  so  much  thereof  as  shall  not  be  expressed  in  the 
titW    IG.  &H.  39. 

No  act  can  embrace  more  than  one  subject,  which  subject 
must  be  expressed  in  the  title.  So,  an  amendatory  statute 
must  state  in  its  title  what  act  or  section  or  sections  of  an  act 
it  proposes  to  amend,  and  under  section  21  of  article  4,  the 
section  as  amended  must  be  set  forth  and  published  at  full 
length.  A  strictly  amendatory  statute  cannot  be  rc^rded  as 
an  independent  statute,  but  an  amendatory  statute  may  be  so 
framed  as  to  amend  certain  parts  of  a  statute  and  to  add  such 
supplementary  sections  as  might  be  embraced  under  the  title 
of  the  original  act.  The  Stale  v.  Bowers,  14  Ind.  195 ;  Branr 
dm  V.  The  State,  16  Ind.  197 ;  Shoemaker  v.  Smith,  37  Ind. 
122.  It  is  settled  by^the  adjudications  of  this  court,  that  when 
a  section  in  an  existing  law  is  amended  in  the  mode  prescribed 
by  the  constitution,  it  ceases  to  exist,  and  the  section  as 
amended  supersedes  such  original  section,  and  the  section  as 
amended  becomes  incorporated  in  and  constitutes  a  part  of  the 
original  act ;  and  the  original  section  is  as  effectually  repealed 
and  obliterated  from  the  statute  as  if  it  had  been  repealed  by 
express  words;  and  it  is  upon  this  principle  that  it  has  been 
held  that  a  section  which  has  been  once  amended  cannot  again 
be  the  subject  of  amendment,  but  the  section  as  amended  must 
be  amended.  The  distinction  between  the  repeal  and  amend- 
ment of  a  statute  is  stated  in  AleocaTider  v.  The  State,  9  Ind. 
337. 

In  Draper  v.  Falley,  33  Ind.  465,  it  was  held  that  an  amend- 
atory statute  which  attempted  to  amend  a  section  which  had 
been  amended  was  unconstitutional  and  void,  because  the 
amended  section  had  ceased  to  exist ;  and  that  an  act  which 
was  professedly  an  amendatory  statute  could  not  be  sustained 
as  an  independent  or  original  act.  In  that  case,  the  court 
say: 
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**  Then  the  act  contains  as  many  sections  as  there  were  com- 
mon pleas  districts.  The  language  above  quoted  applies  to 
and  governs  each  section.  When  any  of  the  sections  of  this 
act  are  amended,  the  amendment  has  relation  back  to  the  orig- 
inal act,  and  becomes  a  part  of  the  original,  so  fiur  that  the 
words  of  the  first  section,  declaring  when  the  courts  shall  be 
held,  apply  to  and  govern  the  amended  statute.^' 

In  The  Board,  etc.,  v.  MarJcUy  46  Ind.  96,  it  was  held  that 
an  amendatory  act  which  attempted  to  amend  a  section  which 
had  been  amended  was  void. 

In  Longhis  v.  Longloie,  48  Ind.  60,  it  was  held  that  the 
amendments  to  the  sections  in  question  entirely  superseded  and 
took  the  place  of  the  original  sections,  and  by  implication 
repealed  them. 

The  adjudications  in  other  states  are  in  entire  accord  with 
those  above  stated.  In  SUxte  v.  IngersoU,  17  Wis.  651, 
the  court  say : 

'^  The  act  complained  of  was  committed  in  1861,  and  it  is 
veiy  obvious  that  the  defendant  was  tried  and  sentenced  in 
1863,  upon  the  supposition  that  sec.  5,  chap.  35,  applied  to 
the  case  and  prescribed  the  manner  of  punishment.  We  are 
satisfied,  however,  that  this  is  a  mistake,  and  that  that  section 
had  been  repealed  by  chapter  147  above  referred  to.  For  that 
chapter  provides  that '  sec.  5,  chap.  35  of  the  revised  statutes, 
entitled  ''  of  excise,'^  is  hereby  amended  so  as  to  read  as  fol- 
lows,' ete.  Now  the  conclusion  is  irresistible,  that  any  pro- 
vision of  section  5,  not  found  in  this  chapter,  is  repealed.  This 
must  be  so,  since  the  legislature  says  expressly  that  that  sec- 
tion shall  thereafter  read  and  be  to  the  effect  following ;  then 
going  on  to  enact  a  complete  substitute  for  the  former  provision. 
In  what  clearer  manner  could  the  legislature  indicate  its  inten- 
tion to  supersede,  change  and  repeal  section  5,  than  by  the  one 
adopted  ?  It  is  amended  so  as  to  read  and  be  to  the  effect 
therein  prescribed,  and  quite  different  from  what  it  was  as  it 
£>rmerly  existed.  An  examination  of  our  statutes  will  show 
that  this  method  of  superseding  and  changing  the  existing  law 
is  frequently  resorted  to,  and  it  certainly  leaves  no  room  to 
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doubt  as  to  what  the  legislature  intended.  The  legislature  in 
effect  says^  that  such  provision  of  law  shall  be  read  and  construed 
to  be  as  therein  declared^  and  shall  have  no  other  meaning  or 
effect  given  to  it.  See  case  of  H^  Staie  v.  Andrews,  20  Tex. 
230.  *  *  *  So  far  as  the  act  complained  of  here  is  con- 
cerned^ it  was  as  though  the  legislature  had  directly  repealed 
sec.  5^  chap.  36^  and  stopped  there.  In  that  case  it  is  apparent 
no  prosecution  could  be  maintained  and  no  conviction  had. 
The  same  result  must  now  follow  when  the  legislkture  repeals 
the  section  in  the  manner  it  did.'' 

In  Ooodno  v.  IJie  (My  of  Oahkoah,  31  Wis.  127,  the  court 
say:  "In  State  v.  IngersoU,  17  Wis.  651,  this  court 
decided  that  where  a  statute  provided  that  a  certain  section  of 
a  former  statute  shall  be  'amended  so  as  to  read  as  follows,'  etc., 
any  provision  of  such  section  not  found  in  the  new  statute  is 
repealed.  It  follows  very  clearly  from  that  decision,  that, 
whatever  provision  of  the  former  statute  was  in  force  after  the 
amendment  of  1868,  it  was  so  in  force  because  of  being  found  in 
the  amendatory  act,  and  that  if  all  or  substantially  all  of  the 
former  section  continued  to  be  the  law,  it  was  merely  by  reason 
of  its  having  been  copied  into  and  re-enacted  with  the  amend- 
ment. The  original  section,  as  an  independent  and  distinct 
statutory  enactment,  ceased  to  have  any  existence  the  very 
moment  the  amendatory  act  was  passed  and  went  into  effect, 
and  whatever  provisions  of  it  remained  as  law  were  such  solely 
by  virtue  of  being  again  enacted  in  the  amendment.  The 
original  section,  as  a  separate  statute,  was  as  effectually  repealed 
and  obliterated  from  the  statute  book,  as  if  the  repeal  had  been 
made  by  direct  and  express  words,  and  none  of  its  provisions 
had  been  re-enacted." 

In  The  State  v.  Andretvs,  20  Tex.  230,  it  was  held,  that 
where  an  amendatory  act  of  the  legislature  reads  that  a  certain 
section  of  a  previous  act  shall  thereafter  read  as  follows,  any 
provision  of  the  previous  act  which  is  not  found  in  the  amend- 
atory act  is  repealed. 

It  is  quite  obvious  fix)m  these  decisions,  that  the  amenda- 
tory act  of  March  12th,  1875,  superseded  and  took  the  place 
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of  the  amendatory  act  of  March  8th,  1873,  and  that  we  are  to 
look  solely  and  exclusively  to  the  last  act  to  ascertain  what 
the  law  is.  By  that  act  it  is  declared,  in  express  and  unam- 
biguous language,  that  three  trustees  were  to  be  appointed  in 
June,  and  as  the  act  took  effect  on  the  12th  day  of  March, 
1875,  and  as  it  is  provided,  that  "  the  common  council  of  each 
city,  and  the  board  of  trustees  of  each  incorporated  town  of 
this  State,  shall,  at  their  first  regular  meeting  in  the  month  of 
June,  elect  three  trustees,  who  shall  hold  their  offices  for  one, 
two,  and  three  years,  respectively,  as  shall  be  determined  by 
lot,''  etc.,  it  necessarily  results  that  the  June  mentioned  in  said 
act  was  intended  to  be  June,  1875. 

Under  the  act  of  1873,  two  of  the  old  trustees  would  hold 
over,  while  under  that  of  1875,  three  are  to  be  appointed,  who 
are  to  hold  one,  two,  and  three  years.  If  effect  is  to  be  given 
to  both  acts,  there  would  be  five  trustees  instead  of  three. 
There  is  no  mode  in  which  effect  can  be  given  to  both  acts. 

But  the  question  of  a  repeal  of  statutes  by  implication  is 
discussed  with  much  ability  by  counsel.  We  will  assume  that 
the  doctrine  in  reference  to  repeals  by  implication  applies  to 
this  case.  We  do  not  think  that  the  condition  of  the  appel- 
lees will  be  bettered,  when  tested  by  the  rules  applicable  to 
repeals  by  implication. 

In  Oogkm  V.  The  State,  37  Ind.  Ill,  it  was  said :  "  The 
repeal  of  laws  is  made  in  two  ways;  the  one  by  a  direct  and 
express  repeal ;  the  other,  by  the  passage  of  a  new  act  which 
covers  the  entire  subject-matter  of  the  old  one,  and  prescribes 
difierent  punishment,  and  creates  such  an  irreconcilable  repug- 
nancy between  the  acts  that  both  cannot  subsist  together.^' 

In  Daviess  v.  Fairbaim,  3  How.  636,  it  was  held,  that 
in  affirmative  statutes,  such  parts  of  the  prior  as  may  be  incor- 
porated into  the  subsequent  statute,  as  consistent  with  it,  must 
be  considered  in  force ;  and  that  if  a  subsequent  statute  be 
not  repugnant  in  all  its  provisions  to  a  prior  one,  yet  if  the 
later  statute  clearly  intended  to  prescribe  the  only  rules  which 
should  govern,  it  repeals  the  former  one. 

In  L<mgUn8  v.  Longlois,  48  Ind.  60^  the  rule  is  stated  thus: 
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^^  Where  an  amendment  is  made  that  changes  the  old  law  in 
its  substantial  provisions^  it  must^  by  a  necessary  implication, 
repeal  the  old  law  so  &r  as  they  are  in  conflict.  And  where  a 
new  law,  whether  it  be  in  the  form  of  an  amendment  or  other- 
wise, covers  the  whole  subject-matter  of  the  former,  and  is 
inconsistent  with  it,  and  evidently  intended  to  supersede  and 
take  the  place  of  it,  it  repeals  the  old  law  by  implication,^' 
See  The.  Lorain  P.  R.  Ob.  v.  OoUon,  12  Ohio  St.  263 ;  The 
Dexter,  etc.,  Co.  v.  AUen,  16  Barb.  15. 

Let  us  apply  these  principles  to  the  case  in  judgment.  The 
act  of  1875  covers  the  entire  subject-matterof  theactof  1873. 
The  two  acts  are  repugnant,  and  cannot  both  subsist  together. 
The  act  of  1873  provides  for  the  appointment  of  three  trustees 
in  April,  1873,  who  are  to  serve  one,  two,  and  three  years. 
The  act  of  1875  provides  for  the  appointment  of  three  trus- 
tees in  June,  1875,  who  are  to  serve  one,  two,  and  three  years. 
Under  the  act  of  1873,  the  board  was  not  required  to  reorgan- 
ize each  year,  as  it  is  under  the  act  of  1875.  There  is  an 
irreconcilable  repugnancy  between  the  two  acts.  It  is  very 
manifest  that  the  last  act  was  intended  to  prescribe  the  only 
rules  which  are  to  govern.  Any  other  construction  would 
create  inexplicable  confusion. 

It  is  very  mildly  suggested  in  the  brief  of  counsel  for  appel- 
lees, that  the  legislature  possessed  no  power  to  legislate  the 
old  trustees  out  of  office.  There  is  not  much  force  in  the  sug- 
gestion. 

The  office  is  not  created  or  the  term  of  service  regulated 
by  the  constitution.  The  office  was  created  by  the  legislature 
and  may  be  abolished,  or  the  terms  of  service  of  the  trus- 
tees shortened.  Gardon  v.  The  State,  etc.,  27  Ind.  465 ;  Mulr 
len  Y.  The  State,  34  Ind.  540. 

The  court  erred  in  sustaining  the  demurrer  to  the  answer 
of  appellant. 

The  judgment  is  reversed ;  and  the  cause  is  remanded,  with 
directions  to  the  court  below  to  overrule  the  demurrer  to  the 
answer,  and  for  further  proceedings  in  accordance  with  this 
opinion. 
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Gallagher. 

Irbubance. — Assignment  of  PoHcy. — ^A  policy  of  fire  insurance  was  issued 
July  22d,  1871,  to  A.,  on  a  house  owned  by  him,  one-fifth  of  the  premium 
being  paid  in  cash,  the  remainder  to  be  paid  in  four  annual  instalments, 
for  which  A.  gave  his  notes.  March  25th,  1872,  A.  sold  the  property  to  B., 
and  June  26th,  1872,  assigned  to  him  the  policy  by  indorsement.  The  house 
was  destroyed  by  fire  in  June,  1873.  The  policy  provided  that  "  assign- 
ments of  policies  must  be  made  within  ten  days  after  the  sale  of  the  prop- 
erty, and  this  policy  sent  to  the  office  of  the  company  forthwith  for  the 
ooDflent  of  the  company,  with  fifty  cents  recording  fee,  and  a  new  instal- 
ment note  signed  by  the  assignee ;  consent  will  then  be  given  to  the  assign- 
ment. *  *  *  This  policy  is  made  and  accepted  on  the  above  condi- 
tions, and  the  charter  and  by-laws  of  this  company,  which  are  to  be 
resorted  to  and  used  to  explain  the  rights  and  obligatiotis  of  the  parties 
hereto  in  all  cases  not  herein  otherwise  specially  provided  for,  and  which 
aie  hereby  made  part  of  this  policy.''  The  charter  provided  that  the 
alienation  of  the  insured  property  should  render  the  policy  void,  ''  pro- 
vided, however,  that  the  grantee  or  alienee  having  the  policy  assigned  to 
him  may  have  the  same  ratified  and  confirmed  to  him,  her,  or  them,  for 
his,  her,  or  their  own  proper  use  and  benefit,  upon  application  to  the  direc- 
tors, and  with  their  consent,  within  thirty  days  next  after  such  alienation, 
on  giving  proper  security,  to  the  satisfaction  of  said  directors,  for  such 
portion  of  the  deposit  notes  as  shall  remain  unpaid ;  and  by  such  ratifica- 
tion and  confirmation,  the  party  causing  the  same  shall  be  entitled  to  all 
the  rights  and  privileges  and  subject  to  all  the  liabilities  to  which  the 
original  insurer  was  entitled  and  subjected  under  this  actf'  The  indorse- 
ment of  the  policy  was  made  by  A.  in  the  presence  and  by  the  consent  and 
direction  of  the  local  agent  of  the  company,  who  had  full  knowledge  of 
all  the  facts,  and  who,  knowing  that  B.  had  agreed  with  A.  to  assume  the 
payment  of  said  instalment  notes  made  by  A.,  received  of  B.  the  amount 
of  the  first  instalment,  which  was  all  that  was  due  on  said  premium  before 
the  house  was  burned,  and  said  agent,  in  the  presence  of  B.,  received  from 

A.  said  policy,  to  be  properly  indorsed  by  the  secretary  of  the  company, 

B.  telling  said  agent  that  when  this  was  "  fixed  up "  he  would  pay  the 
company's  charges  thereon,  and  said  agent  promising  to  have  it  all 
attended  to  in  due  time.  The  agent  did  not  forward  the  policy  to  the 
secretary  as  promised. 

Eeld,  that  there  was  no  assignment  in  conformity  with  the  provisions  of  the 
charter  and  the  policy,  and  that  B.  could  not  recover  on  the  policy. 

From  the  Huntington  Circuit  Court. 
Vol.  L.— 14 
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jff.  £.  Sayler  and  J.  B.  Kenner,  for  appellant. 

J.  O.  Branyan,  J.  T.  Alexander,  F.  M.  Mnch,  and  J.  A. 
Finchj  for  appellee. 

Downey,  J. — ^This  action  was  by  the  appellee  against  the 
appellant,  on  a  policy  of  insurance  against  loss  or  damage  by 
fire.  The  poUcy  was  upon  a  dwelling-house,  bam,  and 
shed,  and  also  certain  personal  property,  and  was  issued  to 
one  "WiUiam  T.  Smith,  at  the  time  owner  of  the  property. 
The  policy  bears  date  the  22d  day  of  July,  1871.  The  amount 
insured  was  eight  hundred  dollars.  The  premium  was  twenty 
dollars,  four  dollars  of  which  were  paid  in  cash,  and  notes 
for  the  residue  given,  payable  in  four  annual  instalments  of 
four  dollars  each. 

Smith  sold  and  conveyed  the  insured  property  to  Gallagher 
on  the  25th  day  of  March,  1872,  except  the  personalty.  On 
the  26th  day  of  June,  1872,  Smith  assigned  the  policy  to  Gal- 
lagher, by  an  indorsement  thereon.  In  June,  1873,  the  dwell- 
ing-house was  destroyed  by  fire. 

The  first  question  in  the  case  is  upon  the  sufficiency  of  the 
complaint.  The  objection  urged  to  the  complaint  is,  that  it 
does  not  show  that  the  assignment  of  the  policy  to  the  plain- 
tiff was  approved  as  required  by  the  charter  and  condition  of 
the  policy.  The  condition  is  as  follows :  "  Assignmeiits  of 
policies  must.be  made  within  ten  days  after  the  sale  of  the 
property,  and  this  policy  sent  to  the  office  of  the  company 
forthwith  for  the  consent  of  the  company,  with  fifty  cents 
recording  fee,  and  a  new  instalment  note  signed  by  the  assignee. 
Consent  will  then  be  given  to  the  assignment.'^ 

It  is  fiirther  stipulated  as  follows,  in  the  conditions :  '^  This 
policy  is  made  and  accepted  on  the  above  conditions,  and  the 
charfvcr  and  by-laws  of  this  company,  which  are  to  be  resorted 
to  and  used  to  explain  the  rights  and  obligations  of  the  par- 
ties hereto  in  all  cases  not  herein  otherwise  specially  provided 
for,  and  which  are  hereby  made  part  of  this  policy .'' 

The  charter  provides,  that  an  alienation  of  the  insured  prop- 
erty renders  the  poUcy  void,  but  the  section  has  this  proviso : 
''  Provided,  however,  that  the  grantee  or  alienee^  having  the 
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policy  assigned  to  him,  may  have  the  same  ratified  and  con- 
firmed to  him,  her,  or  them,  fi>r  his,  her,  or  their  own  proper 
use  and  benefit,  upon  application  to  the  directors,  and  with  their 
consent,  within  thirty  days  next  after  such  alienation,  on  giv- 
ing proper  security,  to  the  satisfection  of  said  directors,  fi>r 
such  portion  of  the  deposit  note  as  shall  remain  unpaid,  and 
by  such  ratification  and  confirmation  the  party  causing  the 
same  shall  be  entitled  to  all  the  rights  and  privileges,  and  sub- 
ject to  all  the  liabilities  to  which  the  original  insurer  was 
entitled  and  subjected  to  under  this  act/' 

The  facts  relating  to  the  assignment  of  the  policy  and  the 
approval  thereof  are  stated  in  the  complaint,  as  follows : 

"  That  said  Smith  held  the  said  property  and  said  policy, 
and  complied  with  all  and  several  the  conditions  of  said  pol- 
icy, imtil  the  25th  day  of  March,  1872,  when,  for  a  valuable 
consideration,  he  sold  the  said  property  and  all  his  interest  in 
the  same,  except  the  furniture  and  wearing  apparel,  and  his 
interest  in  said  policy  to  plaintiff,  and  with  the  consent  of 
defendant's  agent,  by  his  direction,  and  in  his  presence  and 
the  presence  of  each  other,  said  Smith  endorsed  the  said  pol- 
icy to  plaintiff;  and  the  said  defendant,  by  her  agent,  having 
full  knowledge  of  allthefectsof  said  transfer  of  said  property 
to  plaintiff,  and  that  he  had  agreed  with  said  Smith  to  assume 
and  pay  off  all  and  several  the  said  four  notes  held  by  said  com- 
pany on  account  of  said  policy,  did  receive  of  and  from  plaintiff 
four  dollars,  the  amount  of  the  instalment  note  about  to  fall 
due  on  account  of  said  policy,  and  which  was  payment  in  full 
of  all  moneys  due  at  the  time  on  said  policy,  and  was  the 
instalment  that  would  pay  for  the  insurance  of  said  property 
until  the  year  ending  July  22d,  1873,  under  said  policy,  and 
the  said  Smith  at  the  same  time  gave  to  said  agent  of  defend- 
ant, in  presence  of  plaintiff,  the  said  policy  so  assigned  accord- 
ing to  the  provisions  of  said  policy,  in  order  that  said  agent 
might  have  the  same  properly  indorsed  by  the  secretary  of  the 
defendant;  and  plaintiff  told  the  said  agent  at  the  time  that 
when  the  same  was  '  fixed  up '  he  would  pay  defendant's 
charges  thereon ;  said  agent  of  defendant  took  said  four  dol- 
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lars  and  said  policy^  and  assured  plaintiff  that  he  would  have 
it  all  attended  to  in  due  time^  and  plaintiff  reljing  and  con- 
fiding in  said  agent's  statements  in  ihepremises^  gave  the  mat- 
ter no  further  thought." 

The  complaint  then  alleges  the  burning  of  the  house^  and 
that  afterward^  for  the  first  time,  the  plaintiff  learned,  on 
inquiry  of  the  agent,  that  he  had  not  forwarded  the  policy  to 
the  secretary,  and  he  then  refused  to  do  so. 

We  think  the  &cts  thus  alleged  do  not  show  a  complete 
assignment  of  the  policy,  approved  by  the  company,  as  pro- 
vided in  the  charter  and  the  conditions  of  the  policy.  The 
local  agent  of  the  company  was  not  authorized  to  act  for  the 
company  in  the  approval  of  the  transfer.  This  was  apparent 
from  the  condition  of  the  policy  on  that  subject,  which  we 
have  copied.  He  was  the  agent  of  the  plaintiff  in  doing  what 
he  did,  if  he  was  agent  of  any  one.  No  new  premium  note 
was  executed  by  the  assignee  of  the  policy,  nor  was  the  amount 
paid  which  was  required  as  a  fee  for  recording  the  transfer. 
The  charter  requires  the  assignment  to  be  made  within  thirty 
days  next  after  the  alienation,  and  the  conditions  of  the  policy 
require  it  to  be  done  within  ten  days.  The  complaint  alleges 
that  the  sale  of  the  property  was  made  on  the  25th  day  of 
March,  1872,  and  the  date  of  the  assignment  is  the*  26th  day 
of  June,  1872,  which  is  more  than  the  length  of  time  allowed 
by  either  the  charter  or  the  conditions  of  the  policy.  The  four 
dollars  paid  to  the  agent  were  mostly  due  the  company  for 
time  elapsed  prior  to  the  assignment,  and  do  not  appear  to 
have  been  a  payment  for  any  considerable  time  which  was  to 
elapse  after  the  assignment,  nor  does  it  appear  that  the  amount 
was  ever  reported  or  sent  to  the  company. 

Other  questions  were  reserved  during  the  progress  of  the 
cause,  but  in  the  present  condition  of  the  complaint,  they  need 
not  be  considered. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded^ 
with  instructions  to  sustain  the  demurrer  to  the  complaint. 
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SpraNEB  ET  ux.  V.  Weick, 

FBAUBUiiEifT  CoKTEYAKOE.— ffiMfroncI  and  Wjfe,--FUadmg,'^A  complaint 
to  subject  real  estate  conveyed  to  a  wife  to  the  payment  of  the  husband's 
debty  on  the  ground  of  fraud,  need  not  charge  the  wife  with  knowledge  of 
the  husband's  fraud,  if  it  is  alleged  that  she  paid  nothing  for  the  land, 
and  that  the  whole  consideration  was  paid  by  the  husband. 

From  the  Dearborn  Circuit  Court. 

J.  Sekwarizy  for  appellants. 

8.  B.  darter  J  A.  Brower,  F.  AdJd'Mon,  and  G.  M.  EoberU, 
for  appellee. 

Pettit^  C.  J. — This  suit  was  brought  by  the  appellee, 
George  Weick^  against  the  appellants;  John  J.  Spinner  and 
Bosina  Spinner,  his  wife^  and  the  complaint  was  this : 

"  George  Weick,  plaintiff,  complains  of  John  Jacob  Spinner 
and  Bosina  Spinner,  his  wife,  defendants,  and  says,  that  on 
the  31st  day  of  January,  1871,  by  the  judgment  of  the  court 
of  common  pleas  of  said  county,  he  obtained  a  judgment  against 
said  John  for  the  sum  of  one  thousand  and  twenty-six  dollars 

and  costs  of  that  suit,  and  that  on  the day  of  May,  1871, 

an  execution  was  issued  on  said  judgment.  Plaintiff  further 
says,  that  said  judgment  was  rendered  on  a  note  and  obliga- 
tion of  said  John  Jacob  Spinner,  of  date  March  1st,  1868. 
Plaintiff  further  states,  that  on  the  27  th  day  of  January,  1870, 
said  John  Jacob  purchased  a  tract  of  land  in  said  counfy, 
described  as  follows :''  (here  is  given  the  description);  "and  being 
indebted  at  the  time  of  said  purchase,  he,  for  the  purpose  of 
preventing  the  said  land  from  being  levied  on  and  taken  and 
sold  on  execution,  on  said  judgment  and  liabilities,  the  said 
note  on  which  said  judgment  was  rendered  being  one,  and  for 
the  purpose  of  defrauding  his  creditors,  the  plaintiff  being  one, 
he,  the  said  John  Jacob  Spinner,  caused  the  deed  of  convey- 
ance of  said  land  to  be  made  to  his  wife,  the  said  Bosina  Spin- 
ner, she  knowing  and  consenting  to  receive  such  conveyance. 
Plaintiff  further  says,  that  said  John  J.  Spinner  entered  into 
possession  of  said  premises,  and  has  ever  since  possessed  and 
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occupied  the  same  as  his  own ;  and  that  the  consideration 
money  for  the  purchase  of  the  same  lands  was  wholly  the 
money  of  him^  the  said  John  Jacob  Spinner^  he  having 
before  that  sold  lands  of  his  own  in  Ohio,  and  with  the  pro- 
ceeds of  that  sale  paid  for,  in  part,  said  lands  above  described. 
Plaintiff  says  said  judgment  was  rendered  on  a  contract  and  debt 
of  said  John  Jacob  Spinner  prior  to  said  conveyance  to  his  said 
wife,  and  that  the  said  plaintiff  has  levied  on  said  lands  by 
virtue  of  execution  on  this  judgment,  but  has  not  offered  the 
same  for  sale,  and  said  judgment  is  still  unpaid. 

^'  Plaintiff  asks  the  court  to  award  process  against  said 
defendants,  and  the  &cts  above  alleged  being  found  to  betrue^ 
to  order  and  decree  that  said  conveyance  to  said  Rosina  as  to 
said  plaintiff  is  fraudulent  and  void,  and  said  land  subject  to 
sale  on  said  execution,  and  that  the  same  or  enough  to  pay 
plaintiff's  judgment  be  sold  to  pay  said  judgment  and  costs. 

'^  Plaintiff  further  states  that  said  John  J.  Spinner  has  no 
goods  and  chattels,  and  no  other  lands  subject  to  execution  on 
said  judgment. 

'^  Plaintiff  prays  fi)r  the  above  special  and  for  other  and 
general  relief  as  the  court  may  deem  proper/' 

To  this  complaint,  Rosina,  the  wife,  demurred,  because  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  her.  This  demurrer  was  overruled,  and  this  ruling- 
alone  is  assigned  for  error. 

We  think  the  complaint  was  good,  not  because  it  charges 
her  with  a  knowledge  of  the  fraud  of  her  husband,  but  because 
it  explicitly  shows  that  she  paid  nothing  for  the  lands,  and 
that  the  whole  price  and  consideration  for  them  was  paid  by 
her  husband.     Mendenhall  v.  Treadway,  44  Ind.  131. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 
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The  City  of  Indianapolis  v.  The  Indianapolis  Home 
FOR  Friendless  Women. 

CJoBBTlTUTioNAii  Law. — Gty.'-Homefor  Friendleas  Women, — ^The  act  approved 
Fehraaiy  26th,  1873  (Acts  1873,  p.  141),  concerning  the  application  of 
certain  fines,  etc.,  collected  in  >the  enforcement  of  certain  city  ordinances 
in  cities  having  incorporated  homes  for  friendless  women,  applying  such 
fines,  etc.,  to  the  support  of  such  institutions,  is  not  unconstitutional. 

Same. — ^The  Indianapolis  Home  for  Friendless  Women  is  so  far  a  public 
corporation,  or  institution,  that  an  appropriation  hy  the  legislature  of 
certain  fines,  etc.,  collected  for  the  violation  of  certain  city  ordinances,  to 
its  support,  is  not  the  appropriation  of  money  to  a  private  purpose. 

From  the  Marion  Superior  Court. 
0.  Byfield  and  D.  Howe,  for  appellant. 
C  Baker,  O.  B,  Hord,  and  A.  W.  Hendricks,  for  appellee. 
Downey,  J. — ^The  appellee  filed  its  complaint  in  the  superior 
court^  representing  that  in  1868  it  became^  and  has  ever  since 
heen,  a  corporation  under  the  laws  of  the  State  of  Indiana, 
smd  having  its  domicile  in  the  city  of  Indianapolis ;  that  prior 
to  and  at  the  time  of  the  taking  effect  of  the  act  of  the  General 
Aasembly  of  this  State,  approved  February  26th,  1873,  enti- 
tled "  an  act  concerning  the  application  of  certain  fines,  pen- 
alties, and  forfeitures  collected  in  the  enforcement  of  certain 
^ity  ordinances,  in  cities  having  therein  incorporated  homes 
for  friendless  women,'^  the  institution  had  been  incorporated, 
a.iid  then  was,  and  ever  since  has  been,  and  still  is,  pursuing 
tie  objects  of  its  creation,  in  furnishing  a  home  for  friendless 
"^onaen ;  that  after  the  taking  effect  of  the  said  act,  the  mayor 
of  said,  city  paid  into  the  city  treasury  the  sum  of  three  hun- 
^d  dollars,  the  same  being  the  aggregate  amount  of  all  the 
fines,  penalties,  and  forfeitures  contemplated  by  said  act  which 
h*^  been  or  were  collected  by  the  mayor  or  other  judicial  offi- 
cer of  said  city  during  the  period  of  three  months  from  and 
after  the  taking  effect  of  said  act ;  that  said  sum  was  assessed 
ai^^  collected  by  said  city  as  fines  for  the  breach  of  the  ordi- 
nances of  said  city  in  relation  to  houses  of  prostitution,  and  in 
leUtion  to  keepers,  inmates,  and  frequenters  thereof,  and  foi 
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the  breach  of  the  ordinances  of  said  city  for  the  suppression 
of  vice  and  immorality^  and  for  the  suppression  of  houses  of 
ill-fame,  and  for  the  punishment  of  the  keepers,  frequenters, 
and  inmates  thereof,  and  for  the  breach  of  the  ordinances  of 
said  city  against  professional  gambling,  and  against  the  keep- 
ers of  gaming  and  gambling  houses,  and  the  frequenters  and 
inmates  thereof.  It  is  then  alleged,  that  after  the  payment 
of  said  sum  into  the  city  treasury,  and  before  the  filing  of  this 
complaint,  the  trustees  of  said  home  for  friendless  women 
requested  the  common  council  of  said  city  to  make  an  order 
for  the  payment  of  said  sum  to  said  trustees  for  the  use  of  the 
plaintiff,  the  collection  and  payment  of  said  sum  into  the  treas- 
ury having  been  duly  reported  by  the  mayor  to  said  city  coun- 
cil as  required  by  the  provisions  of  said  act;  but  the  common 
council  refused  to  make  such  order,  etc.,  and  still  refuse ; 
wherefore,  etc. 

The  act  of  the  General  Assembly  in  question  is  found  in  the 
Acts  of  1873,  pp.  141  and  142.  By  the  first  section  it  is  pro- 
vided, that  in  all  incorporated  cities  of  this  State,  where  there 
is  now  or  shall  hereafter  be  established  an  incorporated  home 
for  friendless  women,  incorporated  under  the  laws  of  this  State, 
all  fines  and  penalties  assessed  and  collected  by  the  mayor  or 
other  judicial  officer  of  such  city,  for  the  breach  of  any  ordi- 
nance of  such  city  in  relation  to  houses  of  prostitution,  or  in 
relation  to  the  keepers,  frequenters,  or  inmates  thereof,  or  for 
the  breach  of  any  ordinance  of  such  city  for  the  suppression 
of  vice  or  immorality,  or  for  the  suppression  of  houses  of  ill- 
feme,  or  for  the  punishment  of  the  keepers,  frequenters,  or 
inmates  thereof,  when  so  collected,  shall  be  paid  over  to  the 
board  of  trustees  of  such  home  for  friendless  women  in  such 
city,  to  be  applied  to  defraying  the  current  expenses  of  such 
home. 

By  the  second  section,  it  is  provided,  that  all  fines  and  pen- 
alties assessed  and  collected  for  the  breach  of  any  ordinance 
against  professional  gambling,  or  against  gaming  or  gambling 
of  any   kind,  or  against  the  keepers  of  gambling  houses, 
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or  the  frequenters  or  inmates  thereof,  when  so  collected,  shall 
be  paid  over  and  applied  in  the  same  way. 

By  the  third  section,  the  amounts  of  forfeited  recognizances 
in  prosecutions  under  such  ordinances  are  required  to  be  paid 
over  and  applied  in  a  similar  manner. 

The  fourth  section  requires  the  mayor  or  other  officer  col- 
lecting such  fines  to  keep  a  separate  account  thereof,  to  pay 
the  amount  collected,  at  the  end  of  every  period  of  three 
months,  into  the  city  treasury  for  the  use  of  such  trustees  of 
sach  home  for  friendless  women,  to  make  a  detailed  statement 
to  the  city  council,  etc. ;  and  thereupon  the  common  council 
is  required  to  make  an  order  for  the  payment  of  the  same  to 
such  trustees  for  the  purposes  aforesaid ;  and  the  same  shall 
be  paid  accordingly. 

The  fifth  section  requires  such  trustees  to  report  annually 
to  the  city  council  the  operations  and  business  afiairs  of  such 
home,  with  a  statement  of  the  receipts  and  expenditures 
thereof,  etc. 

The  act  was  approved  and  went  into  force,  in  consequence 
of  a  declared  emergency,  on  the  ^Sth  day  of  February,  1873. 

A  copy  of  the  articles  of  association  of  the  Home  for  Friend- 
less Women  is  filed  with  the  complaint,  and  from  that  it 
appears  that  the  objects  of  the  association  are  ^'  to  protect 
unprotected  women,  house  the  houseless,  save  the  erring,  and 
keep  the  tempted."  The  society  consists  of  those  persons  who 
annually,  or  by  life  subscription,  contribute  to  its  treasury  the 
sum  of  five  dollars,  and  they  have  the  right  to  vote  for  man- 
agers and  trustees,  the  sum  of  one  hundred  dollars  conferring 
the  right  to  life  membership.  The  care  of  the  home,  and  the 
direct  management  of  the  affairs  of  the  same,  are  devolved  on 
a  board  of  female  managers  of  not  less  than  thirteen.  The 
ownership,  protection,  and  improvement  of  the  property,  and 
all  charge  of  its  interests  not  committed  to  the  managers  are 
committed  to  a  board  of  male  trustees  of  not  less  than  thirteen. 
It  is  made  competent  by  the  articles  of  association  for  the 
board  of  trustees,  when  suitable  buildings  or  parts  of  build- 
ings shall  be  procured  or  erected  for  the  separate  and  con* 
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strained  control  of  females  apart  from  those  who  are  cared  for  by 
the  board  of  managers,  to  contract  and  agree  with  the  city- 
council,  or  with  the  commissioners  of  Marion  county,  for  the 
custody  and  control,  under  requisite  discipline  by  proper  oflB- 
cers,  for  any  and  all  females  becoming  subject  to  correction 
for  any  breaches  of  law  for  which  they  may  be  appropriately 
committed  to  penal  confinement,  and  whose  treatment  may  be 
beneficially  subserved  consistently  with  the  objects  of  the 
society. 

A  demurrer  to  the  complaint,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action  was  filed 
by  the  defendant  and  overruled  by  the  court.  The  defendant 
then  filed  peveral  paragraphs  of  answer,  to  which  demurrers 
were  filed  by  the  plaintiff,  and  sustained  by  the  court. 

The  defendant  declined  to  answer  further,  and  judgment 
was  rendered  according  to  the  prayer  of  the  complaint,  requir- 
ing the  city  to  pay  over  the  amount  of  money  found  in  its 
hands  arising  from  the  fines,  etc.,  aforesaid. 

It  may  be  remarked  that  another  society,  by  the  name  of 
"  The  Society  of  the  Good  Shepherd,"  applied  to  the  court  fop 
leave  to  become  a  party  to  the  action,  alleging  that  it  was  an 
incorporated  charitable  institution,  in  Indianapolis,  since 
March,  1874,  and  during  that  time  had  furnished  a  home  for 
friendless  women,  and  claiming  to  participate  in  said  moneys. 
This  motion  was  overruled,  but  no  question  as  to  the  ruling  is 
made  in  this  case. 

An  appeal  was  taken  from  the  special  to  the  general  term 
of  the  superior  court,  where  the  judgment  of  the  special  term 
was  affirmed. 

The  only  question  made  and  argued  in  this  court  is  as  to 
the  constitutionality  and  validity  of  the  act  of  the  General 
Assembly  applying  the  said  fines,  etc.,  to  the  support  of  the 
home  for  friendless  women. - 

There  is  an  act,  passed  and  approved  March  11th,  1867,  3 
Ind.  Stat.  562,  which,  on  certain  conditions,  allows  women 
and  girls  convicted  of  any  crime  or  misdemeanor,  or  viola- 
tion of  any  city  ordinance,  in  any  of  the  inferior  or  superior 
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courts  of  the  State,  or  of  any  city  therein,  the  punishment  of 
which  is  imprisonment  at  hard  labor  or  otherwise,  in  the  dis- 
cretion of  the  court  and  with  the  consent  of  the  trustees,  etc., 
of  the  home  for  friendless  women,  to  be  imprisoned  in  such 
institution.  By  the  third  section  of  the  act,  the  institution  is 
open  to  the  inspection  of  certain  state,  county,  and  city  offi- 
cers, at  all  reasonable  hours. 

The  first  objection  urged  against  the  act  of  1873,  by  the 
city  attorney,  is,  that  "  it  is  unconstitutional,  because  it  directly 
and  materially  impairs  a  power,  the  exercise  of  which  is  essen- 
tial to  the  existence  of  existing  municipalities.^' 

The  second  ground  of  objection  is,  that  ^'  it  is  unconstitu- 
tional, because  it  imposes  taxation  upon  the  citizens  of  the  city 
for  private  purposes.^' 
And  the  third  objection  is  thus  stated : 
'^Assuming  that  the  legislature  has  the  same  control  over 
fines  collected  by  the  city  that  it  has  over  fines  collected  by 
the  State,  still  the  act  of  1873  is  unconstitutional,  because  it 
appropriates  public  funds  to  the  benefit  of  private  corpora- 
tions." 

It  must  be  conceded  that,  as  the  city  is  at  the  expense  of 

maintaining  a  police  force  and  a  court  in  which  the  fines  and 

fcrfeitures  are  assessed  and  collected,  and  as  such  fines,  etc., 

^^f  when  collected,  paid  into  the  city  treasury,  the  amounts* 

*^  collected  and  paid  would  seem  to  become  the  property  of 

*Iie  city.     And  although  this  fund  does  not  arise  from  direct 

taxation  of  the  property,  etc.,  of  the  city,  it  does,  in  reality, 

**<>  doubt,  cost  the  city  much  more  in  the  expenses  of  its  police, 

^^•y  than  it  would  cost  to  raise  the  same  amount  by  direct 

^xation.     It  is  quite  clear  that,  in  substance,  it  makes  no  dif- 

^^renoe  to  the  city  whether  this  amount  of  money  is  taken  out 

^*  the  treasury  as  having  been  derived  firom  fines,  etc.,  or 

^hetUer  the  same  amount  raised  by  taxation  shall  be  taken 

V^^^      In  either  case,  that  amount  of  money  is  taken  from  the 

^^ds  of  the  city.     If  the  city  could  not  be  required  to  raise 

^^  ^XKiount  by  taxation  and  pay  the  same  over  to  the  home 

^  fiiendless  women,  it  cannot,  with  any  better  reason,  be 
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compelled  to  pay  the  amount  from  its  treasury  when  derived 
from  the  fines>  etc.;  assessed  and  collected. 

The  first  objection  made  to  the  constitutionality  of  the  law 
does  not  strike  us  very  forcibly  in  the  language  in  which  it  is 
stated.  The  use  of  ihe  amount  of  money  derived  from  the 
fines,  etc.,  by  the  city,  can  hardly  be  essential  to  the  existence 
of  the  corporation. 

The  second  and  third  objections  each  present  the  same  ques- 
tion. Counsel  for  the  city  insist  that  the  home  for  friendless 
women  is  a  private  corporation,  and  that  the  appropriation  of 
the  fines,  etc.,  to  its  support  is  an  appropriation  of  the  money 
to  a  private  purpose.  On  the  other  hand,  it  is  claimed  by 
counsel  for  the  appellee,  that  the  home  is  a  public  or  qiuM 
public  corporation,  and  the  funds  therefi)re  devoted  to  a  pub- 
lic purpose.  We  have  come  to  the  conclusion  that  the  home 
for  friendless  women  is  so  fiu*  a  public  corporation  or  institu- 
tion that  to  appropriate  the  funds  in  question  to  its  support  is 
not  the  appropriation  of  money  to  a  private  purpose.  There 
is  no  stock  representing  the  capital  of  the  institution.  No  one 
derives  any  pecuniary  profit  from  it.  It  is  a  public  charily, 
designed  for  the  benefit  of  a  class  of  unfortunate  persons.  It 
is  recognized  by  the  act  of  March  11th,  1867,  as  an  institution 
which  may,  under  certain  conditions,  be  used  by  the  ciiy  and 
.county  as  a  place  for  the  imprisonment  and  reformation  of 
females  convicted  of  any  cfime  or  misdemeanor  or  violation 
of  any  city  ordinance.  And  this  use  of  the  institution  is  pro- 
vided for  in  the  articles  of  associatioili  by  which  it  is  organ- 
ized. The  institution  is  made  subject  to  the  visitation  and 
inspection  of  officers  of  the  State  and  county,  and  of  the  city. 
It  is  thus,  in  some  sense,  recognized  as  a  public  institution  or 
corporation. 

In  the  case  of  Lucaa  v.  Tke  Board,  etc.,  Tippecanoe  Co.,  44 
Ind.  524,  we  had  occasion  to  examine  the  authorities  on  the 
subject  of  the  power  of  the  legislature  over  the  funds,  etc.,  of 
municipal  corporations.  We  have  examined  the  authorities 
referred  to  by  counsel  in  the  case  under  consideration,  but  do 
not  deem  it  necessary  to  refer. to  them  separately  andparticu- 
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larly.  Although  the  question  is  not  presented  in  this  case,  we 
may  say  that  a  serious  doubt  was  expressed  in  consultation 
whether  that  part  of  the  act  of  1873,  which  relates  to  fines 
assessed  ^'  for  the  breach  of  any  ordinance  of  such  city  for  the 
suppression  of  vice  or  immorality,^'  is  not  too  indefinite  to 
have  any  operation. 

We  think  the  court  committed  no  error  in  holding  that  the 
act  in  question  is  not  unconstitutional. 

The  judgment  is  affirmed,  with  costs. 


Vaughn  v.  FEBRAiiL. 


From  the  LaGrange  Circuit  Court. 

J.  B,  Wade  and  O.  W.  Wade,  for  appellant. 

/.  D.  FerraMj  for  appellee. 

Pettit,  C.  J. — There  is  no  error  assigned  on  the  transcript 
as  required  by  sec.  668,  2  Q.  &  H.  276.  Apple  v.  Atkinson, 
34  Ind.  618. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant. 


COfiGBOVE  V.  GABBEfTT  ET  Ali. 

SuFBEMB  CoUBT. — EmdefiM, — ^The  Supreme  Court  will  not  disturb  a  judg- 
ment upon  the  evidence,  where  the  testimony  is  conflicting. 

From  the  Elkhart  Circuit  Court. 

TF.  8.  MarahaU  and  J.  H.  OwrpefnteTy  for  appellant. 

DowNET,  J. — ^This  was  an  action  by  the  appellees  against 
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William  Cosgrove,  Lydia  A.  Cosgrove,  his  wife,  and  Virgil  M. 
Chaplin.  The  object  of  the  action  was  to  foreclose  a  mort- 
gage executed  by  Cosgrove  and  wife  to  the  plaintiffi,  on  the 
separate  real  estate  of  the  wife^  to  indemnify  the  plainti& 
against  the  payment  of  certain  debts  of  Cosgrove  on  which 
they  were  his  sureties,  and  which  they,  or  one  of  them,  had 
paid.  Chaplin  was  made  a  defendant,  because  he  held  a  junior 
mortgage. 

Cosgrove  and  wife  answered  separately,  by  general  denial, 
and  alleging  payment  of  or  upon  the  indebtedness.  There  was 
a  reply  in  denial. 

The  trial  was  by  the  court,  and  there  was  a  finding  for  the 
plaintifis  that  there  was  due  from  Cosgrove  to  the  plaintiff 
four  thousand  three  hundred  and  eleven  dollars  and  ninety- 
three  cents ;  that  the  same  was  secured  by  said  mortgage,  and 
that  Chaplin  held  a  junior  mortgage. 

Cosgrove  and  wife  jointly  moved  for  a  new  trial,  for  the- 
reasons  following : 

1.  The  finding  of  the  court  is  contrary  to  the  evidence. 

2.  It  was  contrary  to  law  and  the  evidence. 

3.  The  finding  is  in  excess  of  the  amount  due  the  plaintiffs; 
and, 

4.  The  court  erred  in  assessing  the  amount  of  recovery. 
This  motion  was  overruled,  and  judgment  rendered  for  the 

plaintiffs. 

Appeal  by  Lydia  A.  Cosgrove  alone,  the  other  parties  declin- 
ing to  join. 

The  error  assigned  is  the  overruling  of  the  motion  for  a  new 
trial.  The  case  is  before  us  upon  the  evidence,  and  the  most 
that  can  be  said  of  it  in  &vor  of  the  appellant  is,  that  it  is  con- 
flicting. In  such  cases,  this  court  does  not  interfere  with  the 
judgment  below. 

The  judgment  is  affirmed,  with  two  per  cent,  damages  and 
costs. 

Petition  for  a  rehearing  oyeiroled. 
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The  Presbyterian  Church  of  Roanoke  v.  Horton. 

Pl£ADino. — Church, — ^To  an  action  against  a  chorch,  to  recover  a  debt 
allied  to  have  been  contracted  by  her  trostees,  an  answer  that  at  the  time 
the  debt  was  made  the  church  had  no  elected  board  of  trustees  acting  for 
her,  and  that  no  trustees  had  ever  been  elected  or  qualified,  is  bad. 

Church  Oboanizatiok. — Tnutees, — ^Trustees  of  a  church  maybe  appointed 
as  well  as  elected. 

PRACTICE. — EvidtnoR  Exduded, — Presumptum, — ^Where  there  are  no  facts  in 
the  record  from  which  the  court  can  see  the  materiality  of  evidence 
excluded,  the  action  of  the  court  in  excluding  it  will  be  sustained. 

From  the  Huntington  Circuit  Court. 

Sayler  &  Kenner,  Finch  &  FiruJi,  and  J,  A.  Holman,  for 
appellant. 

Jbach  &  ShuUs,  for  appellee. 

Downey,  J. — Suit  by  the  appellee  against  the  appellant. 
The  complaint,  which  was  against  Thomas  A.  Eaken,  John 
Legit,  and  George  Shanks,  trustees  of  the  Presbyterian  Church 
of  Roanoke,  alleges  that  the  defendants,  as  trustees  of  said 
church,  became  indebted  to  Franklin  M.  Horton  and  Theo- 
dore V.  Horton,  in  the  sum  of  one  thousand  one  hundred  and 
eighteen  dollars  and  fifty-nine  cents,  with  interest  at  six  per 
cent,  from  the  27th  day  of  August,  1872 ;  that  the  said  Frank- 
lin M.  Horton,  on  the  4th  day  of  March,  1874,  assigned  his 
entire  interest  in  said  claim  to  the  plaintiff,  which  assignment 
is  filed  herewith,  and  made  part  hereof;  that  said  amount  is 
due  and  unpaid,  and  is  for  personal  property,  etc.,  and  money 
advanced  and  delivered  by  the  plaintiff  to  said  defendant,  the 
particulars  of  which  are  set  forth  in  an  account  41ed  herewith 
and  made  part  of  this  complaint,  and  balance  due  in  settlement 
in  the  sum  of  one  thousand  one  hundred  and  eighteen  dollars 
and  fifty-nine  cents,  and  interest  thereon  from  January,  1871 ; 
wherefore,  etc.     Then  follows  the  bill  of  particulars. 

The  answer,  which  is  in  the  name  of  the  Presbyterian 
Church  of  Eoanoke,  was  in  five  paragraphs.  The  first  was  a 
general  denial.  The  second,  that  the  amounts  paid  by  the  said 
Horton  were  not  authorized  by  the  trustees  of  said  church. 
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nor  by  these  defendants^  but  such  amounts^  if  paid,  were  paid 
without  any  authority  whatever.  The  third,  that  the  account 
had  been  fully  paid.  The  fourth  was  the  statute  of  limitation 
of  six  years.     The  fifth  was  as  follows : 

'^  5.  And  for  further  cause  of  answer,  defendants  say  that 
at  the  time  the  debt  was  made,  set  forth  in  plaintiff's  com- 
plaint, there  was  no  elected  board  of  trustees  acting  for  said 
church ;  that,  in  fact,  no  trustees  have  ever  been  elected  or 
qualified  to  act  for  said  church ;  wherefore,^'  etc. 

A  demurrer  to  the  fifth  paragraph  of  the  answer  was  sus- 
tained, and  that  is  the  first  alleged  error.  This  paragraph  of 
answer,  fairly  construed,  only  denies  that  trustees  had  been 
elected,  and  does  not  deny  that  they  had  been  appointed.  The 
statute  on  the  subject,  1  G.  &  H.  684,  et  seq.,  provides  for 
appointing  trustees,  as  well  as  for  their  election.  The  eighth 
section  is  as  follows : 

"Any  society  may  select  or  appoint  trustees  according  to  its 
common  usage  or  custom,  if  they  desire  it ;  but  a  certificate 
of  such  selection  or  appointment,  and  the  record  of  the  same, 
as  in  case  of  their  election,  shall  not  be  dispensed  with.'' 

For  this  reason,  we  think  the  paragraph  in  question  is  bad^ 
and  the  ruling  on  the  demurrer  correct.  There  may  be  other 
^  alid  grounds  of  objection  to  the  paragraph,  or,  as  is  claimed  by 
counsel  for  the  appellee,  the  &cts  alleged  may  have  been  in 
issue  by  the  other  paragraphs  of  the  answer.  As  to  these, 
however,  we  have  not  examined. 

The  plaintiff  replied  to  the  remaining  paragraphs  of  the 
answer  by  a  general  denial.  The  issues  were  tried  by  a  jury, 
and  there  was'a  verdict  for  the  plaintiff.  A  motion  for  a  new 
trial  was  made  by  the  defendant,  for  the  reasons  following : 

1.  Sustaining  the  demurrer  to  the  fifth  paragraph  of  the 
answer. 

2.  Refusing  to  allow  the  admission  of  evidence  to  prove  the 
custom  of  the  Presbyterian  church  in  the  election  of  trustees. 

3.  The  damages  are  excessive. 

4.  The  verdict  is  contrary  to  law. 

6.  The  verdict  is  contrary  to  the  evidence. 
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The  motion  was  overruled  by  the  court,  and  final  judgment 
rendered  on  the  verdict. 

The  overruling  of  this  motion  is  the  only  other  error 
assigned,  and  the  only  point  which  is  pressed  by  counsel  is  the 
refusal  of  the  court  to  admit  the  evidence  of  the  custom  of 
the  church  in  the  election  of  trustees.  There  are  no  facts  in 
the  record  fipom  which  we  can  see  the  materiality  of  this  evi- 
dence, and  we  must  therefore  sustain  the  ruling  of  the  circuit 
court  in  excluding  it. 

The  judgment  is  affirmed^  with  costs. 


The   Cincinnati,  Hamilton,  and  Dayton   Bailboad 
Company  v.  Stbeet. 

Pbachce. — Motion  to  Qwuh  SummoM. — ^To  raise  any  question  upon  a  motion 
to  quash  a  summons  and  a  return  thereon,  the  summons  and  return  must 
be  set  out  in  a  bill  of  exceptions,  in  cases  where  they  do  not  properly  con- 
stitute a  part  of  the  record. 

Same. — Motion  to  Strike  OuL — A  judgment  will  not  be  reversed  for  error  in 
ruling  upon  a  motion  to  strike  surplus  matter  from  a  pleading. 

Bailboad. — Negligence  of  Owner  of  Animal. — It  is  such  contributory  negli- 
gence as  will  prevent  the  owner  of  an  animal  from  recovering  for  an 
injury  inflicted  by  a  passing  railroad  train,  causing  its  death,  if  the  ani- 
mal was  allowed  to  run  at  large  in  the  vicinity  of  the  railroad  at  a  point 
where  it  was  not  fenced,  and  could  not  legally  be  fenced. 

From  the  Wayne  Circuit  Court. 

W.  A.  Bicklcy  for  appellant. 

J.  jB.  Morris,  for  appellee. 

Downey,  J. — Suit  by  the  appellee  against  the  appellant,  to 
recover  the  value  of  a  horse  of  the  appellee,  killed  by  the 
appellant  while  operating  and  controlling  the  road  of  the  Cin- 
cinnati, Richmond,  and  Chicago  Railroad  Company,  and  while 
Vol.  L.— 15 
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it  was  the  lessee  of  said  last  named  road^  and  on  the  road  of 
said  last  named  company^  the  same  not  being  securely  fenced 
at  the  point  where  the  horse  went  upon  the  railroad  track  and 
was  killed. 

In  a  second  paragraph  of  the  complaint^  it  is  alleged^  that 
the  defendant  was  controlling  and  operating  a  railroad  line^ 
without  stating  what  company  owned  it.  The  paragraph  sets 
out  an  ordinance  of  the  city  of  Richmond^  within  which  the 
horse  was  killed^  alleges  that  the  train  was  being  run  at  a 
higher  rate  of  speed  than  allowed  by  the  ordinance^  and  that 
the  horse  was  killed  negligently^  carelessly^  and  recklessly^ 
without  the  &ult  or  negligence  of  the  plaintiff. 

In  each  paragraph^  the  value  of  the  horse  is  alleged  to^be 
three  hundred  dollars. 

The  first  question  presented  relates  to  the  suflSciency  of  the 
paragraphs  of  the  complaint.  We  see  no  valid  objection  to 
them^  and  do  not  understand  the  point.to  be  urged  by  counsel 
for  appellant  in  argument. 

The  second  alleged  error  is  the  refusal  of  the  court  to  quash 
the  summons  and  return  thereon.  The  summons  and  return 
are  not  set  out  in  any  bill  of  exceptions,  aud  are  not^  in  this 
case^  any  part  of  the  record,  there  having  been  an  appearance  by 
the  defendant.  2  G.  &  H.  273,  sec.  559. 

There  was  a  motion  by  the  defendant  to  strike  out  alleged 
surplus  matter  in  the  second  paragraph  of  the  complaint.  This 
objection,  if  well  founded,  is  not  an  error  for  which  the  judg- 
ment can  be  reversed.  Porter  v.  Silvers,  36  Ind.  295 ;  JMiUer 
V.  Beaver y  30  Ind.  371. 

To  the  first  paragraph  of  the  complaint,  the  defendant 
pleaded : 

1.  That  there  was  not,  at  the  time  when,  etc.,  any  such  cor- 
poration as  the  Cincinnati,  Kichmond,  and  Chicago  Bailroad 
Company,  the  owner  of  said  road.  This  paragraph  was  verified 
by  the  oath  of  the  attorney  of  the  defendant. 

2.  That  the  defendant  was  not,  at  the  time  when,  etc.,  run- 
ning said  road  under  a  lease  from  and  in  the  name  of  the  Cin- 
cinnati, Richmond,  and  Chicago  Railroad  Company. 
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3.  That  the  horse  was  killed  in  a  street  in  the  city  of  Rich-* 
mend,  where  the  railroad  could  not  be  fenced. 

4.  General  denial  as  to  all  matters  not  specially  denied. 
To  the  second  paragraph  of  the  complaint,  the  defendant 

answered  matter  amountmg  to  a  denial  of  the  paragraph,  and 
nothiDg  more. 

A  trial  by  jury  was  had,  and  there  was  a  verdict  for  the 
plaintiff. 

A  motion  for  a  new  trial  was  made  by  the  defendant,  and 
overruled  by  the  court. 

Final  judgment  was  rendered  for  the  plaintiff  for  the  amount 
of  the  verdict. 

The  remaining  questions  arise  out  of  the  overruling  of  the 
motion  for  a  new  trial. 

There  are  fifteen  specifications  or  reasons  stated  in  the 
motion  for  a  new  trial : 

First.  That  the  verdict  was  contrary  to  law. 

Second.  It  was  contrary  to  the  evidence. 

The  third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth, 
and  eleventh  call  in  question  the  action  of  the  court  in  giving 
instructions  1  and  2,  and  in  refusing  to  give  instructions  num- 
bered 1;  2,  3,  4,  5,  6,  and  7,  asked  by  the  defendant. 

The  twelfth,  thirteenth,  fourteenth,  and  fifteenth  relate  to 
the  admission  of  evidence  for  the  plaintiff  which  was  objected 
to  by  the  defendant. 

We  do  not^deem  it  necessary  to  examine  each  of  these  ques- 
tions separately.  It  is  quite  clear  that  the  evidence  does  not 
make  out  a  case  under  the  first  paragraph  of  the  complaint. 
No  one,  except  the  engineer,  saw  the  animal  when  it  was 
struck  by  the  engine,  and  he  testified  that  it  was  struck  at  the 
crossing  of  Thirteenth  street,  in'  the  city  of  Richmond,  and 
therefore  at  a  point  where  it  was  not  lawful  for  the  company 
to  fence  the  road.  There  is  no  conflict  in  the  evidence  on  this 
point.  It  was  only  under  this  paragraph  of  the  complaint 
that  it  became  necessary  to  prove  that  the  defendant  was  run- 
ning and  operating  the  road  of  the  Cincinnati,  Richmond,  and 
Chicago  Railroad  Company,  in  the  name  of  that  company. 
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and  it  was  under  that  paragraph  that  the  evidence  on  this  sub- 
ject was  admitted,  to  which  objection  was  made,  and  which 
constitutes  the  twelfth,  thirteenth,  fourteenth,  and  fifteenth 
reasons  alleged  for  a  new  trial.  If  the  case  was  not  made  out 
under  the  second  paragraph  of  the  complaint,  the  judgment 
must  be  reversed. 

Under  the  second  paragraph  of  the  complaint,  the  plaintifp 
must  prove  two  things,  first,  negligence  on  the  part  of  the 
railroad  company,  and,  second,  innocence  of  contributory 
negligence  on  his  part. 

An  ordinance  of  the  ciiy  prohibited  the  running  of  trains 
&ster  than  five  miles  an  hour  within  the  city.     The  train 
which  ran  over  and  killed  the  animal  was  running  &ster  than 
this.     The  engineer  says  six  miles  an  hour,  and  others  say 
much  &8ter.    The  night  was  dark.    The  mare  was  running 
at  large,  and  had  a  colt  with  her.     When  ihe  train  was 
approaching,  the  colt  crossed  the  railroad  in  front  of  the  engine, 
and  the  mare  was  in  the  act  of  crossing  when  she  was  struck 
by  the  engine.     The  mare  and  colt  were  usually  kept  up,  but 
on  the  day  and  evening  in  question  were  out.     The  plaintiff 
testified  that  they  were  out  at  noon ;  that  he  hunted  for  them 
up  and  down  the  creek  in  the  evening,  but  could  not  find 
ihem.     Just  how  &r  the  plaintiff  lived  from  the  place  where 
the  mare  was  killed  does  not  appear,  but  it  was  near  enough 
for  the  animals  to  roam  upon  the  track  of  the  road.     There 
was  another  railroad  near  the  same  place,  as  appears  from  the 
evidence.    "We  are  of  the  opinion  that  the  plaintiff  was  guilty 
of  contributory  negligence  in  allowing  his  animals  to  be  at 
large  in  the  vicinity  of  the  railroad,  where  it  was  not  and 
could  not  legally  be  fenced.     He  knew  that  the  animals  were 
out  at  noon,  and  it  does  not 'appear  that  he  made  any  search 
for  them  until  in  the  evening,  and  no  diligent  search  appears 
to  have  been  made  for  them  then.     When  he  knew  that  the 
animals  were  out,  and  made  no  effort  then  to  reclaim  them,  it 
must  be  held  that  they  were  out  with  his  consent.     The  Jef-- 
fersonviUe,  etc.,  B.  B.  Oo.  v.  Underhill,  48  Ind.  389,  and  caseB 
cited. 
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Whether  it  was  such  negligence  in  the  company  as  would 
entitle  the  plaintiff  to  recover,  that  the  train  was  run  faster 
than  was  allowed  by  the  ordinance,  had  the  plaintiff  not  been 
goiUy  of  contributory  negligence,  we  need  not  decide. 

The  judgment  is  reversed,  with  costs,  and  the  causa 
remanded,  with  instructions  to  grant  a  new  trial. 
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6sA2n>  Jury.— FiUmg  Vaamcy  tn  Ponrf.— Where  the  record  shows  that  a  ^^^^  ^^ 
grand  juror  was  excused  b7  the  court  from  further  service,  and  that  the 
sheriff  then  brought  into  open  court  a  competent  person  to  serve  as  juror, 
and  that  such  person  was  then  duly  empanelled  and  sworn  upon  said 
grand  jury,  it  will  be  presumed,  there  being  no  pleading  to  the  contrary, 
that  such  juror  was  properly  selected  under  the  direction  of  the  court 

CbihikaXi  JjAW.—lndietmenL — Attempt  to  Extort  Money  by  Threat  to  Accuse  of 
Crime, — ^An  indictment  under  the  act  to  punish  an  attempt  to  extort 
money  or  property  under  threat  to  accuse  of  crime  or  immorality  (Acts 
Beg.  Ses.  1873,  p.  138)  need  not  allege  that  the  party  against  whom  the 
threat  was  made  was  innocent  of  the  crime  or  immorality  of  which  the 
threat  was  made. 

fiAKE. — Such  indictment  must  all^^  to  whom  the  threat  was  made. 

From  the  Marion  Criminal  Circuit  Court. 

21  Oratty,  B.  K.  EUioU,  and  A.  C.  Ayres,  for  appellant. 

C.  A.  BuBldrhy  Attorney  General,  for  the  State. 

Downey,  J. — ^This  was  an  indictment  under  the  act  approved 
March  10th,  1873  (Acts  1873,  B^g.  Ses.,  p.  138).  The  act  is 
as  follows :  ^'  That  if  any  personr  shall  either  verbally,  or  by 
any  letter  or  writing,  or  any  written  or  printed  communica- 
tion, demand  of  any  person  with  menaces,  any  chattel,  money, 
or  other  valuable  security ;  or  if  any  person  shall  accuse,  or 
threaten  to  accuse,  or  shall  knowingly  send  or  deliver  any  let- 
ter or  writing,  or  any  written  or  printed  communication,  with 
or  without  a  name  subscribed  thereto,  or  signed  with  a  ficli- 
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tious  ufme,  or  with  any  letter^  mark,  or  designation,  aocusing^ 
or  threatening  to  accuse,  any  person  of  any  crime  punishable 
by  law,  or  of  any  immoral  conduct,  which,  if  true,  would  tend 
to  degrade,  and  disgrace  such  person,  or  to  do  any  injury  to 
•  the  person  or  property  of  any  one,  with  intent  to  extort,  or 
gain  from  such  person,  any  chattel,  money,  or  valuable  secu- 
rity, or  any  pecuniary  advantage  whatsoever,  or  with  any 
intent  to  compel  the  person  threatened  to  do  any  act  against 
his  will,  with  the  intent  aforesaid ;  every  such  offender  shall 
be  deemed  guilty  of  a  felony,  and  shall,  upon  conviction,  be 
imprisoned  in  the  state  prison,  for  not  less  than  one  nor  more 
than  five  years,  to  which  may  be  added  a  fine  not  exceeding 
one  thousand  dollars/' 

The  indictment  is  as  follows : 
"  State  op  Indiana,  Mabion  County  : 

*' Marion  Criminal  Circuit  Court. 
'<The  State  j)f  Indiana    |      indictment  for  attempting  to 

"  John  Kessler.  )  ^^*^^  ^^^^^  ^^  *^^*^- 

"  The  grand  jurors  for  the  county  of  Marion,  and  State  of 
Indiana,  upon  their  oath  present,  that'  John  Kessler,  on  the 
3d  day  of  August,  A.  D.  1874,  at  and  in  thecouniy  of  Marion 
and  State  of  Indiana,  did  unlawfully  and  feloniously,  verbally 
and  orally,  threaten  to  accuse  one  Adam  Hereth  of  certaia 
immoral  conduct,  which,  if  true,  would  tend  to  degrade  and 
disgrace  him,  the  said  Adam  Hereth,  to  wit,  that  he,  the  said 
Adam  Hereth,  had  been  keeping  one  Nellie  Deloss  as  his,  the 
said  Adam  Hereth^s,  mistress,  and  had  at  divers  times  and 
places  had  sexual  intercourse  with  and  carnal  knowledge  of 
her,  the  said  Nellie  Deloss,  not  being  married  to  her^ 
the  said  Nellie  Deloss,  and  having  then  and  there  a  law- 
ful wife  living;  which  said  charge  and  accusation  he,  the  said 
John  Kessler,  did  then  and  there  verbally  and  orally  threaten 
to  publish  by  having  it  printed  in  the  public  newspapers  and 
prints  then  and  there  in  circulation  among  the  people  of  sidd 
county  and  State,  and  by  having  the  same  printed  in  the  form 
of  circulars  and  handbills,  and  distributed  among  the  people 
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of  said  county,  with  intent  then  and  there  and  thereby  to  extort, 
gain,  and  obtain  from  him,  the  said  Adam  Hereth,  chattels, 
money,  and  valuable  securities  of  him,  the  said  Adam  Hereth, 
and  with  intent  then  and  there  and  thereby  to  gain  other 
pecuniary  advantages,  the  exact  nature  of  which  are  to  the 
grand  jurors  unknown,  and  cannot  be  given ;  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State  of  Indiana. 

^'Egbert  P.  Pabkeb, 
"  Prosecuting  Attorney.'' 

The  defendant  moved  the  court  to  quash  the  indictment, 
but  his  motion  was  overruled,  and  he  excepted.  He  then 
pleaded  not  guilty.  Upon  trial  by  a  jury,  there  was  a  verdict 
of  guilty,  with  punishment  at  two  years'  imprisonment  in  the 
state  prison  and  a  fine  of  one  hundred  dollars. 

The  questions  here  presented  are  two : 

1.  Was  the  indictment  found  by  a  legally  empanelled 
grand  jury  ? 

2.  Is  the  indictment  itself  sufficient. 

On  the  6th  day  of  July,  1873,  being  the  first  day  of  the 
July  term  of  the  court,  the  grand  jury  was  regularly  empan- 
elled, sworn,  and  charged.  No  objection  is  predicated  on 
this  part  of  the  record.  But  on  the  7th  day  of  September, 
1874,  being  the  fifty-fifth  day  of  the  July  term,  the  grand  jury 
again  appeared,  and,  on  application  of  David  George,  one  of 
their  number,  it  being  shown  to  the  court  that  he  had  removed 
from  the  State,  he  was  excused  firom  further  serving,  and  the 
record  states :  "  And  now  comes  into  open  court  Nicholas  R. 
Ruckle,  sheriff  of  Marion  county,  and  brings  into  open  court 
Jesse  Reagan,  a  resident  householder  and  freeholder  of  said 
county,  and  who  is  taxable  therein,  to  complete  the  said  panel, 
and  said  Reagan  is  now  duly  empanelled  and  sworn  upon  said 
grand  jury  according  to  law,  and  thereupon  said  persons  retired 
to  their  room  to  consult  of  their  duties,  attended  by  James  H. 
Hedges,  their  bailiff,  duly  sworn  as  such." 

It  is  urged  that  the  juror  called  instead  of  the  one  excused 
was  brought  in  by  the  sheriff  upon  his  own  motion,  and  with- 
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out  any  direction  from  the  court ;  that  the  action  of  the  sheriff 
was  illegal,  and  there  was  therefore  no  legal  grand  jury ;  that 
the  tenth  section  of  the  act  of  March  4th,  1852,  provides  that 
the  panel  shall  be  filled  wholly,  or  in  part,  by  summoning  the 
requisite  number  of  freeholders  or  householders  of  the  proper 
county,  under  the  direction  of  the  court,  who  shall,  in  the  dis- 
cretion of  the  court,  be  selected  from  persons  residing  in  the 
several  townships,  unless,  in  consequence  of  delay  in  filling 
ihe  panel,  or  fi>r  other  satisfactory  reasons,  the  court  shall 
otherwise  direct. 

Assuming  that  counsel  are  right  as  to  the  law  of  the  posi- 
tion, how  docs  it  appear  that  the  court  did  not  do  all  that  the 
law,  according  to  their  interpretation  of  it,  required  the  court 
to  do  ?  There  is  no  pleading  showing  that  the  court  did  not 
select  the  particular  grand  juror  in  question ;  that  he  did  not 
reside  in  the  proper  township  of  the  county,  etc.  The  entry 
made  by  the  clerk  shows  that  the  sheriff  came  and  brought 
into  open  court  the  new  grand  juror,  that  he  possessed  the 
necessary  qualifications,  was  empanelled,  sworn,  and  retired 
with  the  other  grand  jurors.  All  of  thifTis  consistent  with  the 
&ct  that  the  court  directed  all  that  was  done.  In  all  such 
cases,  we  must  presume  in  favor  of  the  correctness  of  the  action 
of  the  court. 

The  next  question  is  as  to  the  sufficiency  of  the  indictment 
itself.  The  language  of  that  part  of  the  law  on  which  the 
indictment  is  founded  may  be  separated  from  the  other  lan- 
guage of  the  act,  thus : 

"  If  any  person  shall    *    *    *    threaten  to  accuse    *     * 

*  any  person  of  any  crime  punishable  by  law,  or  of  any 
immoral  conduct,  which,  if  true,  would  tend  to  degrade  and 
disgrace  such  person,  *  *  *  ^^h  intent  to  extort  or  gain 
from  such  person  any  chattel,  money,  or  valuable  security,  or 
any  pecuniary  advantage  whatsoever,  *  *  *  ^yQ^y  such 
offender  shall  be  deemed  guilty,''  etc. 

It  is  urged,  first,  that  the  indictment  should  have  alleged  that 
the  threat  wss falsely  to  accuse  the  person  named;  that  the 
indictment  contains  no  allegation  that  the  accusation  which 
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the  defendant  threatened  to  make  was  not  true ;  that  it  cannot 
be  supposed  that  the  legislature  intended  that  to  threaten  to 
make  an  accusation  against  a  parfy,  which  was  true,  should  be 
a  felony,  and  subject  the  party  making  it  to  punishment.  We 
think  this  objection  cannot  be  allowed.  The  crime  charged 
does  not  consist  in  threatening  to  charge  an  innocent  party 
with  crime,  or  with  degrading  and  disgraceful  immoral  con- 
duct, but  consists  in  threatening  to  makie  such  accusation,  with 
the  intent  to  extort  or  gain  from  any  person  his  chattels, 
money,  etc.  We  think  the  indictment  need  not  allege  that 
the  party,  against  whom  the  threat  was  made,  was  innocent  of 
the  crime  or  immorality  of  which  the  defendant  threatened  to 
accuse  him.  Although  a  person  may  have  been  guilty  of  crime 
or  immorality,  there  is  no  reason  why  his  money  or  property 
should  be  extorted  from  him  by  threatening  to  accuse  him 
thereof.  It  may  be  for  the  interest  of  society  that  the  guilty 
shall  be  brought  to  trial  and  punishment,  .but  no  public  inter- 
est could  possibly  be  subserved  by  allowing  accusations  to  be 
made,  even  against  the  guilty,  for  the  sole  purpose  of  extortion. 

In  England,  under  nearly  similar  statutes,  this  question  has 
been  decided  in  accordance  with  the  view  here  expressed. 
Reffina  v.  OrackneU,  10  Cox  C.  C.  408 ;  Begina  v.  Hamilton^  1 
Car.  &  K.  212 ;  Begina  v.  IGard,  1  Cox  C.  C.  22. 

In  the  last  named  case,  it  was  held  that  threatening  to  expose 
a  clergyman,  who  had  had  criminal  intercourse  with  a  woman 
in  a  house  of  ill-fiune,  in  his  own  church  and  village,  to  his 
own  bishop,  to  all  the  other  bishops,  and  to  the  archbishop  of 
Canterbury,  and  also  to  publish  his  shame  in  the  newspapers, 
if  he  did  not  pay  money,  was  such  a  menace  as  made  the 
defendant  guilty  under  the  statute. 

We  are  of  the  opinion,  however,  that  there  is  at  least  one  fatal 
defect  in  the  indictment  in  this  case.  It  will  be  seen,  by  recur- 
ring to  the  indictment,  as  set  out  in  this  opinion,  that  it  does  not 
allege  to  whom  the  threats  were  made.  If  the  threat  was  made 
to  Hereth,  the  prosecuting  witness,  the  fiict  should  have  been 
stated.  If  it  would  be  legally  sufficient  that  the  threat  was 
made  to  a  third  person,  with  intent  that  it  should  be  commu- 
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nicated  to  him^  the  fact^  with  the  name  of  such  third  person^ 
should  have  been  averred.  We  think^  for  this  reason^  the 
indictment  should  have  been  held  bad. 

The  judgment  is  reversed ;  and  the  clerk  is  directed  to  issue 
the  proper  order  to  the  warden  of  the  state  prison. 


Hendebson  et  al.  v.  The  State. 

CoJNHTiTUTiONAii  Law.— XtMriM  of  Broken,— The  amended  act  of  March 
7th,  1857  (Acts  1857,  p.  89),  concerning  the  granting  of  licenfles,  is  a  new 
act  nnder  Its  own  title,  and  not  a  part  of  the  act  of  June  15th,  1852, 1  G-. 
&H.  424. 

Same. — ^The  subject  of  said  act  of  1857  is  that  of  licenses,  and  it  is  not 
unconstitutional  as  containing  more  than  one  subject. 

Bbokis. — D^nitum. — ^A  broker  is  a  mere  negotiator  between  other  parties, 
and  does  not  act  in  his  own  name,  but  in  the  name  of  those  who  employ  him. 

Same. — Oorporaiion. — ^A  corporation  does  not  become  a  broker  by  transacting 
for  itself  the  .business  which  its  charter  authorizes  it  to  do,  and  the  presi- 
dent and  directors  of  such  corporation,  in  doing  and  directing  the  business 
of  such  corporation,  are  not  liable  to  the  penalty  prescribed  for  a  failure 
to  take  out  a  broker's  license. 

From  the  Marion  Criminal  Circnit  Court. 

O.  Baker,  O.B.  Hord,  and  A.  W.  Hendricks,  for  appellants. 

G.  A.  BusUrhy  Attorney  General,  R.  D.  Doyle,  and  J.  M. 
Oropsetf,  Prosecuting  Attorney,  for  the  State. 

Downey,  J. — This  was  an  indictment  against  the  appel- 
lants, "William  Henderson,  Aquilla  Jones,  Sr.,  Oliver  Tousey, 
Patrick  Jameson,  John  R.  Elder,  Thomas  A.  Morris,  Sam- 
uel Delzell,  William  Wallace,  and  John  H.  Stewart,  charging 
as  follows  : 

"  The  grand  jurors  for  the  county  of  Marion,  and  State  of 
Indiana,  upon  their  oath  present  that  William  Henderson,'* 
etc.,  naming  the  other  defendants,  *'  on  the  1st  day  of  Janu- 
ary, A.  D.  1874,  at  and  in  the  county  of  Marion  and  State 


MAY  TERM,  1875,  235 

Hendeison  etaLv.  The  State. 

aforesaid,  did,  unlawftilly,  from  said  1st  day  of  January,  1874, 
continually  until  the  1st  day  of  January,  1875,  at  said  county 
and  State,  engage  in  and  carry  on  the  business  of  stock  and 
exchange  brokerage,  by  then  and  there,  and  during  all  of  said 
time,  buying  and  selling  stocks,  bank-notes,  gold,  silver,  prom- 
issory notes,  and  bills  of  exchange,  the  said  Henderson,''  etc., 
*'  then  and  there  not  having  procured  a  license  to  carry  on  said 
business  at  said  county,  during  said  time,  from  the  auditor  and 
treasurer  of  said  county,  or  £rom  either  of  said  officers ;  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  State  of 
Indiana.'' 

No  questicm  is  made  as  to  the  sufficiency  of  the  indictment. 

Upon  arraignment  and  plea  of  not  guiliy,  there  was  a  trial 
by  the  court,  a  finding  against  the  defendants,  a  motion  for  a 
new  trial  made  by  each  of  them  overruled,  and  judgment  for 
the  State. 

The  overruling  of  the  motion  for  a  new  trial  is  the  only 
error  properly  assigned.  The  grounds  of  the  motion  are  stated 
thus: 

''  1.  Because  the  finding  of  the  court  is  contrary  to  law; 
and, 

^'  2.  Because  the  finding  of  the  court  is  contrary  to  the  evi- 
dence." 

The  &cts  were  agreed  upon,  and  are  set  out  in  the  bill  of  excep- 
tions as  follows :  '^  It  is  agreed  by  and  between  the  State  of 
Indiana  and  the  defendants  in  the  above  entitled  cause,  that 
the  fitcts  of  this  case  are  as  follows :  That  the  defendants 
were,  during  the  year  1874,  the  Directors  of  the  Indianapolis 
Insurance  Company,  and  the  defendant  Henderson  was  the 
president  of  said  company,  all  duly  elected  and  qualified ;  that 
said  IndianapoUs  Insurance  Company  is  a  corporation,  with 
its  office  and  place  of  business  situated  at  the  city  of  Indianapo- 
lis, and  county  of  Marion,  State  of  Indiana,  and  was  so  during 
the  year  1874 ;  that  said  Indianapolis  Insurance  Company  was 
organized  and  exists,  and  did  exist  during  the  year  1874,  under 
and  by  virtue  of  certain  legislation  of  the  General  Assembly  of 
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said  8tate^  and  a  copy  of  the  charter  is  attached  as  part  of  the 
agreement ;  that  during  the  whole  of  the  year  1874  said  Indi- 
anapolis Insurance  Company  did,  at  said  county  of  Marion, 
and  State  aforesaid,  engage  in  and  carry  on  the  business  of 
buying  and  selling  bank-notes,  gold,  silver,  promissory  notes, 
and  bills  of  exchange;  that  said  business  was  carried  on  by 
said  company  by  and  through  the  defendants  as  its  president 
and  directors,  by  the  authority  of  and  under  the  legislation 
aforesaid,  and  in  performing  and  executing  the  powers  granted 
in  said  charter ;  that  said  defendants  did  not,  during  said  year, 
nor  did  either  of  them,  engage  in  said  business  during  said 
year,  either  jointly  or  severally,  except  as  president  and  direc- 
tors of  said  company,  as  hereinbefore  stated ;  that  said  defend- 
ants did  not,  nor  did  either  of  them,  nor  did  said  Indianapolis 
Insurance  Company,  have  any  broker's  license  for  the  year 
1874,  or  any  part  thereof,  as  provided  for  by  the  act  of  the 
General  Assembly  of  said  State,  entitled  ^  an  act  concerning 
licenses  to  vend  foreign  merchandise,  to  exhibit  any  caravan, 
menagerie,  circus,  rope  and  wire  dancing,  puppet  show,  and 
legerdemain,'  approved  June  16th,  1852,  and  the  act  amend- 
atory thereof,  entitled  '  an  act  to  amend  the  first  section  of  an 
act,  entitled  '^  an  act  concerning  licenses  to  vend  foreign  mer- 
chandise, to  exhibit  any  caravan,  menagerie,  circus,  rope  and 
wire  dancing,  puppet  show,  and  legerdemain,''  approved  June 
15th,  1852,  and  for  the  encouragement  of  agriculture,  and  con- 
cerning the  licensing  of  stock  and  exchange  brokers,'  approved 
March  7th,  1857.  It  is  further  agreed,  that  upon  the  trial 
of  said  cause  this  agreed  statement  of  facts  shall  be  taken  as 
constituting  the  evidence  in  said  cause. 

"  James  M.  Ceopsey, 

"  Prosecuting  Attorney. 
'^  Bakeb,  Hobd  &  Hekdbicks, 

"For  defendants." 

Section  25,  2  6.  &  H.  465,  one  of  the  sections  in  question, 

IS  as  follows :    "  Every  person  who  shall,  by  himself  or  agent, 

transact  any  business,  or  do  any  act,  without  a  license  therefor, 

when  such  license  is  required  by  any  law  of  this  State,  shall 
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be  fined  not  exceeding  two  hundred  dollars^  and  in  all  such 
cases  where  the  principal  may  be  prosecuted,  his  agent  may 
be  compelled  to  testify,  and  when  the  agent  is  prosecuted, 
the  principal  may  be  compelled  to  testify.'^ 

The  act  requiring  the  license,  as  is  contended,  is  the  act  of 
June  15th,  1852, 1  G.  &  H.  424,  as  amended  in  the  Acts  of 
1857,  p.  89  (act  March  7th,  1857).  Although  licenses  to  bro- 
kers were  mentioned  in  the  body  of  the  act  of  June  15th, 
1852,  they  were  not  mentioned  in  the  title  of  that  act.  The 
title  of  the  act  of  March  7th,  1857,  is  as  follows : 

''An  act  to  amend  the  first  section  of  an  act,  entitled  '  an  act 
concerning  licenses  to  vend  foreign  merchandise,  to  exhibit 
any  caravan,  menagerie,  circus,  rope  and  wire  dancing,  pup- 
pet show,  and  legerdemain,'  approved  June  15th,  1852,  and 
for  the  encouragement  of  agriculture,  and  concerning  the 
licensing  of  stock  and  exchange  brokers.^' 

The  question  arises,  whether  the  amended  act,  that  of  March 
7ih,  1857,  becomes  a  part  of  the  original  act,  that  of  June 
15th,  1852,  under  its  defective  title,  or  whether  it  is  a  new  act 
under  a  new  title.  We  think  it  is  a  new  act  under  its  own 
title.  The  legislature  did  not  attempt  to  amend  the  title  alone 
by  making  it 'broad  enough  to  cover  the  part  of  the  original 
section  1  relating  to  brokers.  But  it  re-enacted  the  first 
section,  adding  a  second  and  a  third  section  thereto,  and  mak- 
ing for  the  act  a  new  and  enlarged  title.  It  is  urged  that  if 
this  is  the  view  to  be  taken  of  the  new  act  and  its  title, 
then  there  is  more  than  one  distinct  subject  in  the  title,  and 
the  whole  act  is  therefere  unconstitutional,  according  to  sec. 
19,  art.  4  of  the  state  constitution.  It  was  decided  in  The 
State  V.  Botoers,  14  Ind.  195,  that  the  subject  of  the  act  is 
licenses,  and  that  it  is  not  unconstitutional  for  containing  more 
than  one  subject.     We  adhere  to  this  ruling. 

It  is  next  urged  that  there  is  no  evidence  showing  that  the 
appellants  were  brokers ;  that  whatever  was  done  by  them  was 
done  as  president  and  directors  of  the  insurance  company  act- 
bg  for  the  corporation,  and  not  for  another  person  or  with  the 
property  of  another ;  that  a  broker  is  one  who  is  engaged  fi)r 
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others  in  the  negotiation  of  contracts  relative  to  property,  with 
the  custody  of  which  he  has  no  concern. 

The  third  section  of  the  act  of  incorporation  of  said  insur- 
ance company  is  as  follows : 

"  That  it  shall  be  lawful  for  said  company  to  invest  any  part 
of  their  capital  stock,  money,  funds,  or  other  property  in  stocks 
or  funded  debts  created  or  to  be  created  by  or  under  any  law 
of  the  United  States,  or  of  this  or  any  other  particular  state, 
or  in  stock  of  any  chartered  bank  of  the  United  States  or  any 
branch  thereof;  and  the  same  to  sell  and  transfer  at  pleasure, 
and  again  to  invest  the  same  or  any  part  thereof  in  such  stock 
or  funds  whenever  and  as  often  as  the  exigencies  of  said  cor- 
poration, or  a  due  regard  to  the  safety  of  its  funds,  may  require, 
or  they  may  loan  the  same  or  any  part  thereof  to  individuals 
.  or  corporations  on  real  or  personal  security  for  such  periods 
of  time  and  under  such  restrictions  and  limitations  and  upon 
such  terms  as  the  directors  thereof  for  the  time  being  shall 
deem  prudent  and  best  for  the  interest  of  said  company ;  that 
the  office  of  the  Indianapolis  Insurance  Company  be  and  the 
same  is  hereby  made  an  office  of  discount  and  deposit,  and  are 
hereby  authorized  to  deal  in  exchange  and  the  discount  of 
promissory  notes,  and  to  receive  cash  and  the  bank  bills  of  any 
incorporated  bank  on  deposit,  for  such  time  and  on  such  inter- 
est as  may  be  agreed  on,  and  to  discounter  loan  the  same  upon 
such  terms  and  upon  such  rate  of  interest  as  may  be  agreed 
upon  between  said  company  and  the  person  or  persons,  com- 
pany, or  corporation  discounting  or  borrowing  the  same,  not 
exceeding  the  rate  of  interest  individuals  are  allowed  by  law 
to  receive  :  Provided,  however,  that  all  deposits  made  in  said 
office  shall  be  refunded  and  paid  by  said  corporation  on  demand 
in  specie  or  its  equivalent,  except  where  special  deposits  are 
made,  which  shall  be  refunded  and  paid  as  agreed  upon ;  and 
provided,  also,  that  it  shall  not  be  lawful  for  said  corporation 
to  issue  or  emit  any  bills  of  credit,  or  any  bills  payable  to 
order  or  bearer  as  a  circulating  medium  of  trade  or  exchange, 
nor  in  any  manner  engage  in  the  business  or  operation  of  bank- 
ing otherwise  than  as  aforesaid.'^ 


MAY  TEEM,  1875.  239 

Henderson  eiaLv.  The  State. 

What  was  done  and  is  relied  upon  as  showing  the  guilt  of 
the  defendants  is  thus  stated  in  the  agreement  of  facts^  "  That 
during  the  whole  of  the  year  1874^  said  Indianapolis  Insurance 
Company  did^  at  said  county  of  Marion  and  State  aforesaid, 
engage  in  and  carry  on  the  business  of  buying  and  selling 
baDk-notes,  gold,  silver,  promissory  notes,  and  bills  of  exchange ; 
that  said  business  was  carried  on  by  said  company  by  and 
through  the  defendants  as  its  president  and  directors,  by  the 
authority  of  and  under  the  legislation  aforesaid,  and  in  per- 
forming and  executing  the  powers  granted  in  said  charter/' 

Judge  Story  says :  "  The  true  definition  of  a  broker  seems 
to  be,  that  he  is  an  agent,  employed  to  make  bargains  and 
contracts  between  other  persons,  in  matters  of  trade,  com- 
merce, or  navigation,  for  a  compensation,  commonly  called 
brokerage.     Or,  to  use  the  brief  but  expressive  language  of 
an  eminent  judge,  '  A  broker  is  one,  who  makes  a  bargain  for 
another,  and  receives  a  commission  for  so  doing.'    Properly 
speaking,  a  broker  is  a  mere  negotiator  between  the  other 
parties,  and  he  never  acts  in  his  own  name,  but  in  the  name 
of  those  who  employ  him.     Where  he  is  employed  to  buy  or 
to  sell  goods,  he  is  not  intrusted  with  the  custody  or  possession 
of  them,  and  is  not  authorized  to  buy  or  to  sell  them  in  his  own 
'^aine.     He  is  strictly,  therefore,  a  middle-man,  or  intermedi- 
ate negotiator  between  the  parties ;  and  for  some  purposes  (as 
for   *iie  purpose  of  signing  a  contract  within  the  statute  of 
^f^ds)  he  is  treated  as  the  agent  of  both  parties,''  etc.    Story 
^^^ency,  sec.  28. 

Xt  seems  to  us  pretty  clear,  that  the  agreed  statement  of 
fects  does  not  show  that  any  act  or  acts  were  done  by  the 
<lefeudants  as  brokers. 

The  act  requires  the  license,  whether  the  business  be  carried 
on  by  "  individuals  or  corporations;"  but  this  does  not  change 
ite  case.  A  corporation  may  do  business  for  other  persons, 
2^ad  thereby  become  a  broker  in  this  sense,  but  does  not  become 
*  broker  by  transacting  for  itself  the  business  which  its  char- 
^^  authorizes  it  to  do.     A  corporation  can  no  more  become  a 
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broker  by  transacting  business  for  itself  than  can  a  natural 
person. 

The  judgment  is  reversed^  with  costs^  and  the  cause  remanded^ 
with  instructions  to  grant  a  new  trial. 

Petition  for  a  lehearing  cyemiled. 
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liai  6i&| 

50  240       Vendob  and  Pubchaseb.— JF^ttdttfefi^  Bepi^etentatums  as  to  2%^—- Where  a 

^^  ^37|  vendor  £raadulentl7  represents  that  he  has  a  good  and  perfect  title  to  the 

real  estate  sold,  and  the  vendee,  relying  on  such  representation,  is  induced 

to  purchase,  the  collection  of  the  purchase-money  may  be  enjoined  until 

the  title  shall  have  been  made  good,  as  represented. 

Sake. — Pleading, — ^In  seeking  to  enjoin  the  collection  of  the  purchase-money 
in  such  case,  the  action  is  based  on  the  fraud,  and  not  on  the  covenants  in 
the  deed  from  the  vendor  to  the  vendee,  and  such  deed  need  not  be  made 
a  part  of  the  pleading. 

Pleading. — Demurrer, — Heading  not  Signed. — ^An  objection  that  a  pleading 
is  not  signed  by  counsel  cannot  be  made  on  demurrer 

Pbacticb. — BiU  of  EteeptioTis, — Where  a  bill  of  exceptions  shows  that  evi- 
dence was  given  which  is  not  contained  in  the  bill,  the  court  cannot  con- 
sider whether  the  finding  is  sustained  by  the  evidence. 

Vendob  and  Pubchajseb. — Evidence, — ^Where  the  collection  of  purchase- 
money  of  real  estate  is  sought  to  be  enjoined,  on  the  ground  of  fraudulent 
representations  as  to  the  title,  where  the  real  estate  was  school  lands,  it 
is  competent  for  the  vendor  to  show  in  evidence,  to  rebut  the  allegations 
of  fraud,  the  loss  of  the  certificate  of  sale  made  by  the  auditor,  the  rois- 
ter of  the  auditor  showing  the  sale,  payments  made,  and  the  institution 
of  proceedings  to  obtain  a  new  certificate. 

Pbagtice. — Supreme  Court, — ^After  a  cause  is  submitted  by  a  written  agree- 
ment, it  is  too  late  to  object  to  the  clerk's  certificate,  on  the  ground  of 
informality. 

Same. — Motion  for  New  TnaL — ^A  motion  for  anew  trial  may  be  made  at  any 
time  after  judgment,  at  the  same  term  of  court. 

Pleading. — Oounter-Claim,— To  a  complaint  on  promissory  notes,  a  plead- 
ing alleging  facts  arising  out  of  or  connected  with  the  cause  of  action,  as 
a  foundation  of  a  claim  against  the  plaintiff  to  enjoin  the  collection  of  the 
notes,  is  a  counter-claim. 
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Prom  the  Eandolph  Circuit  Court. 

A.  Jaqua  and  J.  P.  Gray,  for  appellant. 

A.  GuUett,  E.  L.  Watson,  and  L.  J.  Monks,  for  appellees. 

WoRDEN,  J. — The  appellant  sued  the  appellees  on  certain 
promissory  notes  executed  by  the  defendants  to  the  plaintiff. 
The  defendants  filed  an  answer  of  se\ajral  paragraphs,  which 
need  not  be  noticed  in  this  opinion.  They  also  filed  a  cross 
complaint,  alleging,  in  substance,  that  Margerum  was  the  prin- 
cipal in  the  notes,  and  Howard  surety  thereon;  that  the  notes 
were  given  for  the  purchase-money  in  part  for  certain  land 
described,  sold  and  conveyed  by  Hinkle  to  Margerum  by  war- 
ranty deed,  excepting  from  the  eovenants  the  lien  of  the  con- 
gressional township  school  loan  number  3,  etc. ;  that  Hinkle^ 
at  the  time  of  the  execution  of  the  deed  was  not  seized  of  the 
land,  and  had  no  right  thereto  or  interest  therein ;  that  the 
paramount  title  thereto  was,  and  still  is,  in  a  specified  con- 
gressional township  in  said  county,  whereby  the  covenants  of 
the  deed  are  broken ;  that  at  the  time  of  the  sale  and  the  exe- 
cution of  the  conveyance,  "  the  said  plaintiff,  for  the  purpose 
of  inducing  the  said  Margerum  to  purchase  said  real  estate^ 
knowingly,  fitlsely,  and  fraudulently,  represented  and  stated 
to  him,  said  Margerum,  that  he  had  a  good  and  perfect  title 
in  fee  simple  to  said  real  estate,  except  the  said  mortg&ge  to- 
the  school  fund ;  that  said  Margerum  relied  upon  said  repre- 
sentationSy  and  believing  them  to  be  true  was  induced  thereby 
to  purchase  the  said  real  estate  and  take  said  deed  of  convey- 
ance f^  that  said  Margerum,  believing  that  the  plaintiff  had  a. 
good  title  to  the  premises,  took  possession  thereof  and  held 
the  samoysixteen  months,  when  he  ascertained  that  he  had  no 
title  thereto,  and  surrendered  the  premises  to  the  party  then 
having  the  paramount  title,  and  has  been  out  of  possession 
ever  since ;  that  said  Hinkle  is  wholly  insolvent.  Prayer,  that 
the  plaintiff  be  enjoined  from  the  collection  of  the  notes  until 
he  shall  have  made  to  Margerum  a  good  title  to  the  premises^^ 
and  for  other  relief. 

Vol.  L.— 16 
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Demurrer  to  cross  complaint^  for  want  of  sufficient  &ct8y 
overmled^  and  exception.     Answer. 

The  cause  was  tried  by  the  court,  who  found  the  matters 
alleged  in  the  cross  complaint  to  be  true,  and  adjudged  that 
the  plaintiff  in  the  original  action  be  enjoined  from  the  further 
prosecution  thereof,  ai^d  £rom  collecting  or  attempting  to  col- 
lect the  notes  sued  on,  until  he  should  have  made  or  caused  to 
be  made  to  Margerum  a  good  and  sufficient  title  to  the  prem- 
ises, subject  to  the  lien  of  the  congressional  township  for  the 
school  loan.  Motion  for  a  new  trial  overruled,  and  excep- 
tion. 

It  is  objected  by  the  appellant  that  the  demurrer  should 
have  been  sustained  to  the  cross  complaint.  We  are  of  opin- 
ion, however,  that  it  was  sufficient.  There  is  a  good  allegation 
of  fraud,  in  this,  that  Hinkle,  knowingly,  falsely,  and  fraud- 
ulently, represented  to  Margerum  that  he  had  a  good  and  per^ 
feet  title  in  fee  simple,  except  the  school  fund  mortgage,  and 
that  Margerum  relied  upon  tiie  representations,  and,  believing 
them  to  be  true,  was  induced  thereby  to  purchase  the  land  and 
take  the  conveyance.  In  such  case,  it  is  settled  by  the  author- 
ities that  a  court  of  equity  will  enjoin  ih.^  collection  of  the 
purchase-money  until  the  title  shall  have  been  made  good  as 
represented.  Warren  v.  Carey y  5  Ind.  319 ;  PTtfey  v.  Howardy 
15  Ind.  169  \  Strong  v.  Dawning,  34  Ind.  300. 

But  it  is  claimed  that  the  demurrer  should  have  been  sus- 
tained, because  a  copy  of  the  deed  from  Hinkle  to  Margerum 
is  not  made  a  part  of  the  cross  complaint.  The  latter  pro- 
fesses to  set  out  a  copy  of  the  deed,  but  no  copy  is  attached 
thereto.  There  was  a  copy  of  the  deed  filed  with  a  paragraph 
of  the  cross  complaint,  to  which  a  demurrer  had  been  sus- 
tained. The  paragraph  of  the  cross  complaint  which  we  have 
been  considering,  and  which  was  held  good,  did  not  refer,  for 
a  copy  of  the  deed,  to  the  copy  which  was  filed  with  the  other 
paragraph.  The  paragraph  with  which  a  copy  was  filed,  hav- 
ing gone  out  on  demurrer,  and  the  paragraph  held  good  mak- 
ing no  reference  to  the  copy  filed  with  the  other  paragraph, 
we  are  of  opinion  that  the  copy  filed  cannot  be  regarded  as 
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part  of  the  paragraph  held  good.  But  the  gist  and  foundation 
of  the  cross  action  is  fraud,  and  not  a  breach  of  the  covenants 
in  the  deed.  Without  fraud,  the  action  could  not  be  main- 
tained.    Strong  Y.  Downing ,  supray  and  authorities  there  cited. 

In  the  case  of  FUeh  v.  Police^  7  Blackf  564,  a  case  entirely 
in  point  in  principle,  there  were  no  covenants,  or,  if  there  were, 
they  were  not  alluded  to  or  considered,  but  the  case  was  decided 
solely  on  the  ground  of  the  false  representations  of  the  vendor 
as  to  his  title.  As  the  breach  of  covenant  was  not  the  founda- 
tion of  the  cross  action,  there  was  no  need  of  setting  out  a 
copy  of  the  deed  containing  the  covenants.  ]^eitman  v.  Schnek, 
40  Ind.  93. 

It  is  objected  that  the  cross  complaint  is  not  signed  by  coun- 
sel.    This  objection,  if  it  exists,  cannot  be  made  on  demurrer. 

It  is  insisted  by  counsel  for  the  appellant  that  the  evidence 
did  not  sustain  the  finding  of  the  court.  But,  on  the  other 
hand,  it  is  objected  by  counsel  for  the  appellees  that  the  bill 
of  exceptions  does  not  contain  all  the  evidence,  and,  therefore, 
that  this  court  cannot  pass  upon  that  question.  There  is  a  bill 
of  exceptions  in  the  record,  which  professes  to  set  out  all  the 
evidence,  but  it  is  apparent  on  the  face  of  it  that  it  does  not. 
It  shows  that  the  notes  sued  on  were  given  in  evidence,  but 
they  are  not  contained  in  the  bill.  It  shows  that  a  deed  from 
Hinkle  and  wife  to  Margerum  was  put  in  evidence,  and  a 
blank  mortgage,  but  they  are  not  contained  in  the  record.  The 
same  may  be  said  of  a  deed  from  Mary  Delong  and  her  hus- 
band to  Sarah  Jane  Debolt,  and  a  deed  from  the  latter  to  James 
L.  Hinkle.  Under  these  circumstances,  we  cannot  consider 
whether  the  finding  is  sustained  by  the  evidence.  The  fol- 
lowing authorities,  and  perhaps  many  others  not  noted,  are 
conclusive  upon  this  point :  The  State  v.  Swarts,  9  Ind.  221 ; 
Bmilh  V.  The  Stale,  28  Ind.  321,  325 ;  Ward  v.  Baieman,  34 
Ind.  110. 

During  the  progress  of  the  trial,  and  at  a  proper  time,  the 
plaintiff  offered  in  evidence  the  affidavit  of  William  Warren, 
the  guardian  of  the  minor  heirs  of  Mary  Delong,  deceased, 
made  before  the  county  auditor,  showing  that  land  embracing 
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that  in  controversy  here,  which  was  school  land,  had  been  sold 
by  the  proper  authority  to  one  Levi  Girten,  and  that  a  certifi- 
cate had  been  issued  to  him  therefor,  and  that  the  same  had 
come  to  Mary  Belong  by  proper  ajssignment ;  that  Mary  Belong 
was  dead,  and  that  the  certificate  was  lost.  The  object  and 
prayer  of  the  affidavit  was  to  procure  f5pom  the  auditor  a  new 
certificate  in  fiivor  of  the  heirs  of  Mary  Belong,  deceased. 
The  plaintiff  also  offered  in  evidence  the  register  of  the  sale 
of  school  lands  kept  in  the  auditor's  office,  for  the  purpose  of 
showing  the  sale  of  school  lands  and  the  issuing  of  certificates 
of  purchase,  and  showing  payments  of  interest.  This  regis- 
ter showed  the  issuing  by  the  auditor  of  a  new  certificate  of 
sale  to  the  minor  heirs  of  Mary'  Belong,  deceased,  of  land^ 
including  that  in  controversy,  on  January  27th,  1873.  The 
plaintiff  also  offered  in  evidence  the  notice  of  the  intended 
application  for  the  issuing  of  the  new  certificate,  and  the  proof 
of  the  publication  thereof.  This  evidence  was  all  objected  to, 
but  upon  what  ground  does  not  appear,  and  excluded.  Excep- 
tion. 

The  statute  authorizes  the  auditor,  upon  the  loss  of  a  cer- 
tificate, and  upon  proper  proof  thereof  by  affidavit  and  notice, 
to  issue  a  new  certificate  to  the  person  entitled  thereto.  3  Ind. 
Stat.  456,  sec.  68.  We  think  the  evidence  offered  was  com- 
petent to  show  the  loss  of  the  original  certificate,  and  we  do 
not  see  why  the  n^^  certificate  may  not  have  enured  to  the 
benefit  of  the  appellant,  who  it  may  be  inferred  from  what 
evidence  is  in  the  record  claimed  title  under  a  deed  for  the 
land  executed  by  Mary  Belong  in  her  lifetime.  If  Mary 
Belong  had  procured  the  issuing  of  a  new  certificate  to  her- 
self in  her  lifetime,  after  having  conveyed  away  the  land  by 
a  warranty  deed,  and  perhaps  without  a  warranty  deed  {Shvn 
maker  v.  Johiison,  35  Ind.  33),  it  would  seem  that  the  new  cer- 
tificate would  have  enured  to  the  benefit  of  her  grantee,  or 
those  claiming  under  him.  And  it  seems  to  us  that  the  cer- 
tificate issued  to  the  heirs  of  Mary  Belong  must  also  have 
enured  to  the  benefit  of  her  grantee,  or  those  claiming  under 
him.    It  may  be  gathered  from  the  evidence  in  the  record  that 
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the  plaintifif  claimed  the  land  under  a  conveyance  from  Mary 
Belong.  If  Mary  Belong  was  the  holder  of  the  certificate, 
and  her  right  came  to  the  plaintiff  by  proper  conveyances, 
these  facts  would  be  strong  evidence  to  rebut  the  imputed 
firaud.  It  may  be  inferred  from  what  appears  iu  the  record, 
that  the  plaintiff  ^s  deed  to  Margerum  conveyed  to  the  latter 
the  entire  equity  in  the  land,  subject  to  the  amount  due  to  the 
school  fund,  which  Margerum  was  to  pay  as  part  of  the  con- 
sideration. If  so,  Margerum,  on  the  payment  of  the  residue 
due  on  the  land,  could,  on  the  institution  of  proper  proceed- 
ings, have  a  deed  made  from  the  auditor  to  himself,  thus  vest- 
ing in  himself  the  legal  title.  See  act  approved  February 
27th,  1863,  3  Ind.  Stat.  477. 

We  are  not  informed  by  the  brief  of  counsel  for  the  appel- 
lees, upon  what  ground  the  evidence  was  rejected,  or  why  it 
was  supposed  to  have  been  incompetent.  It  seems  to  us  to 
have  been  admissible,  and  that  the  court  erred  in  rejecting  it. 

The  appellees  object  that  the  certificate  of  the  clerk  to  the 
record  is  informal,  but  the  parties  submitted  the  cause  by  a 
written  agreement,  endorsed  on  the  record.  In  our  opinion, 
it  is  too  late,  after  making  such  submission,  to  object  to  the 
informality  of  the  clerk^s  certificate. 

The  appellees  also  object  that  the  appellant's  motion  for  a 
new  trial  was  made  after  the  judgment  was  rendered.  This 
objection  is  well  taken  in  point  of  &ct,  but  has  no  force  in 
point  of  law.  The  motion  for  a  new  trial  was  made  after  the 
judgment  was  rendered,  but  at  the  same  term.  That  was  suf- 
ficient. 2  G.  &  H.  215,  sec.  354.  The  criminal  code  seems 
to  be  different.    2  G.  &  H.  424,  sec.  143. 

The  appellees  have  also  assigned  several  cross  errors.  They 
have,  however,  in  their  brief  pointed  out  no  supposed  error, 
except  in  one  ruling,  which  we  will  proceed  to  consider.  The 
error  assigned  and  pointed  out  consists  in  sustaining  a  demur- 
rer to  what  is  called  the  third  paragraph  of  the  defendants' 
answer.  The  pleading  alluded  to  was  really  a  paragraph  of 
the  cross  action  or  counter-claim.  It  set  up  the  same  facts 
heretofore  stated  as  contained  in  the  cross  complaint  (but  in 
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another  paragraph  thereof),  except  the  allegations  of  fraud.  It 
prayed  afiGirmative  relief  viz.,  that  upon  the  hearing  of  the 
cause  the  plaintiff  be  enjoined  from  proceeding  further  with 
his  suit,  and  from  the  collection  of  the  notes,  until  he  should 
have  made  or  caused  to  be  made  to  Margerum  a  good  and 
sufficient  title  to  the  premises,  and  for  other  and  Airther  relief 
This  paragraph,  though  it  professed  to  be  pleaded  as  an  answer 
in  the  action,  was  a  paragraph  of  counter-claim.  It  could  not 
be  both  an  answer  in  bar  of  the  action  and  a  counter-claim.. 
It  alleges  &cts  arising  out  of  or  connected  with  the  cause  of 
action,  as  the  foundation  of  the'  claim  against  the  plaintiff  to 
enjoin  the  collection  of  the  notes,  and  prays  for  that  relief.  It 
is  therefore  a  counter-claim,  and  nothing  else.  OatnpbeU  v» 
BouU,  42  Ind.  410,  415.  •^ 

From  what  has  already  been  said  in  this  opinion,  it  appears 
that  the  paragraph  is  not  good  as  a  paragraph  of  counter-claim^ 
for  the  want  of  an  allegation  of  fraud.  See  Strong  v.  Downr- 
ing,  supra,  and  authorities  there  cited. 

We  need  not  examine  whether  the  paragraph  would  be  a 
good  bar  to  the  action,  as  the  pleading  does  not  perform  the 
office  of  an  answer  in  bar. 

For  the  error  in  excluding  the  evidence  offered,  the  judg-^ 
ment  must  be  reversed. 

The  judgment  below  is  reversed,  at  the  costs  of  the  appellees^ 
and  the  cause  remanded  for  a  new  trial. 


^  Lewis  v.  Haas. 
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iP"lfl?l  ^*^<^<^""-^«*^»*»"^  ^f  Error.— Vfhesre  a  special  finding  of  facts  with  con- 

~-g^  clodonB  of  law  is  made,  an  assignment  of  error  in  overruling  a  motioD 

15S   isrl  for  judgment  on  the  special  finding  is  not  valid.    The  assignment  should 

be  diat  the  court  erred  in  the  conclusions  of  law. 
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fUjCE.— A  judgment  will  not  be  reversed  on  the  evldenoei  where  it  is  con- 
flicting, bat  is  sufficient  to  aathorize  and  snstain  the  finding?. 

Same.— That  a  decision  is  contrary  to  the  special  findings  of  the  oourt|  is 
not  a  reason  for  a  new  triaL 


From  the  Madison  Circuit  Court. 

JET.  Oaoen  and  C.  L.  Henry,  for  appellant 

If.  8.  Bofmiaon  and  J.  W.  Lovett,  for  appellee. 

Pbttit,  C.  J. — This  suit  was  brought  by  the  appellee,  John 
C.  Haas,  against  the  appellant,  Abisha  Lewis,  on  the  follow- 
ing note  and  endorsement,  with  proper  statements  in  the  com- 
plaint: 

"Adams  T'p,  Madison  Co.,  Ind.,  October  27th,  1869. 

"One  year  after  date,  I  promise  to  pay  to  J.  C.  Fitzgerald, 
or  bearer,  the  sum  of  two  hundred  dollara,  negotiable  and  pay- 
able at  New  Castle  First  National  Bank,  with  interest  at  the 
rate  of  ten  per  cent,  per  annum,  and  attorney's  fees  if  suit  be 
instituted  on  this  note,  value  received,  without  relief  from 
valuation  or  appraisement  laws.  The  endorsers  severally 
waive  presentment  for  payment,  protest,  and  notice  of  protest 
and  non-payment  of  this  note.  Abisha  Lewis. 

'*  Markleville,  Madison  Co.,  Ind.'* 

Endorsed,  "  J.  C.  Fitzgebald.'' 

To  this  complaint,  the  defendant  filed  the  following  answer, 
sworn  to: 

"  Comes  now  the  defendant,  and  for  answer  to  plaintiff's 
complaint  denies  the  execution  of  said  note,  and  says  that  he 
never  authorized  any  one  to  sign  it  for  him ;  wherefore  he 
demands  judgment  for  costs." 

The  case  was  submitted  to  the  court  fi>r  trial  without  a  jury, 
and  the  court  found  as  follows : 

'^  The  court,  being  sufficiently  advised  in  the  premises,  finds 
for  the  plaintiff,  and  at  the  request  of  the  defendant,  the  court 
makes  the  following  special  findings  in  this  case :  That  the 
note  sued  on  (was)  assigned  to  the  plaintiff  before  the  same 
became  due,  and  for  value ;  that  the  name,  Abisha  Lewis,  at 
the  bottom  of  the  note,  is  the  signature  of  the  defendant ;  that 
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the  words, '  New  Castle  First/  were  written  in  said  note  after 
the  same  was  signed  by  the  defendant,  and  were  written  by  the 
payee  of  the  note,  without  the  knowledge  or  consent  of 
the  defendant ;  that  the  name  of  Abisha  Lewis  was  procured 
to  said  note  in  the  following  manner :  The  payee  of  the  note 
sold  to  the  defendant,  at  the  date  of  the  note  sued  on,  a  patent 
pulverizer,  or  the  right  to  sell  the  same  in  certain  territory 
named  in  a  contract  at  that  time  executed  by  the  parties  and 
marked  'B,'  and  the  payee  of  the  note,  pretending  that  he  desired 
the  defendant  to  sign  a  duplicate  to  said  contract '  B,^  so  laid 
and  arranged  the  papers  that  the  defendant  signed  the  note  in 
suit,  supposing,  when  he  signed  the  same,  that  he  was  signing 
a  duplicate  to  said  contract '  B,'  and  the  papers  were  so  laid  and 
arranged  as  to  induce  defendant  to  believe  he  was  signing  a 
duplicate  to  said  contract  ^Bf  and  on  the  foregoing  special 
findings  of  &ct  the  court  finds  for  the  plaintiff,  as  his  conclu- 
sion of  law ;  and  the  defendant  excepts  to  the  conclusion  of 
law  by  the  court  on  the  foregoing  special  findings  of  &ct,  and 
asks  the  court  on  said  special  findings  of  fact  to  find  for  the 
defendant  in  the  cause,  which  the  court  refused  to  do/^ 

To  this  refiisal  the  defendant  excepted.  The  only  question 
before  the  court,  under  the  issue  formed,  was  the  execution  of 
the  Hote,  which  includes  itiS  signing,  as  it  was  when  sued  on, 
and  its  delivery.  The  issue  did  not  present  or  raise  the  ques- 
tion of  firaud,  want  or  fidlure  of  consideration,  but  only  the 
question  of  the  execution  of  the  note.  The  record  is  very 
irregular  and  imperfect. 

The  errors  assigned  are : 

^^  1st.  That  the  court  erred  in  overruling  the  appellant's 
motion  for  a  new  trial. 

"2d.  That  the  court  erred  in  overruling  the  appellant's 
motion  for  judgment  on  the  special  findings  for  the  defendant 
below." 

This  is  not  a  valid  assignment  of  error.  It  should  be  that 
the  court  erred  in  the  conclusions  of  law. 

The  reasons  fi)r  a  new  trial,  as  stated  in  the  transcript,  are : 
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"  1st.  Because  the  decision  is  not  sustained  by  sufficient 
evidence. 

"  2d.  Because  the  decision  is  contrary  to  law. 

'^  3d.  Because  the  decision  is  contrary  to  the  special  find- 
ings of  the  court.^* 

Under  the  first  cause  or  reason  for  a  new  trial,  we  say  that 
the  evidence  is,  to  some  extent,  conflicting,  but  there  is  evi- 
dence that  authorized  and  sustained  the  findings,  and  we  can- 
not, therefore,  reverse  the  judgment  on  the  evidence. 

As  to  the  second  reason  for  a  new  trial,  though  it  is  a  stat- 
utory cause  for  a  new  trial,  we  are  not  able  to  see  why  or 
wherein  the  decision  is  contrary  to  the  law  in  this  case. 

As  to  the  third  cause  for  a  new  trial,  we  have  only  to  say 
that  no  such  cause  or  reason  for  a  new  trial  is  known  to  our 
law.  The  copclusions  of  law  on  the  special  findings  should  be 
excepted  to,  and  the  erroneous  conclusions  of  law  should  be 
assigned  in  this  court  as  error,  which  is  not  done  in  this  case. 
Oruzan  v.  Smith,  41  Ind.  288 ;  The  Montmorency  O.  R.  Co.  v. 
Bodi,  41  Ind.  263,  269. 

There  is  no  available  error  presented  to  this  court  by  the 
record.  It  is  possible  that  the  appellant  has  been  wronged  in 
this  case,  but  as  it  is  presented  to  us,  we  cannot  reverse  the 
judgment. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

Petition  for  a  rehearing  overroled. 


BOBEBTS  V.  OSBOBK. 


Supreme  Coubt. — Notice  to  Co-Parties, — Amffnment  qf  EWws.— Where,  on 
appeal  to  the  Supreme  Court  from  a  judgment  against  Beveral  defendants, 
any  one  of  them  does  not  jofn  in  the  assignment  of  errors,  and  he  has  not 
been  notified  as  provided  by  section  561  of  the  oode^  the  appeal  will  be 
dismissed. 


'60    » 
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From  the  Franklin  Circuit  Court 

T.  B.  Adams,  F.  Berry,  and  L.  T.  Mchener,  for  appellant. 

Downey,  J. — ^Thia  was  an  action  seeking  injunctive  relief, 
by  Osborn  s^inst  John  Roberts,  Squire  Harvey,  and  John  O. 
Case,  and  there  was  final  judgment  against  all  of  the  defend- 
ants. Roberts  alone  has  assigned  errors.  There  is  a  notice  on 
file,  service  of  which  is  acknowledged  by  Harvey,  which  states 
that  Roberts  and  Case  have  appealed.  Case  does  not  unite  in 
the  assignment  of  errors.  The  errors  should  have  been  assigned 
by  all  the  defendants  below,  and  if  any  of  them  would  not 
unite  in  the  appeal,  they  should  have  been  notified,  and,  upon 
refiisal  to  join,  their  names  might  have  been  struck  out.  Eabb 
V.  OraJuimy  43  Ind.  1.  The  appeal,  as  it  now  stalnds,  cannot 
be  sustained.    2  G.  &  H.  270,  sec.  651. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant. 


Stough  17.  Smith. 


From  the  DeKalb  Circuit  Court. 

A.  A.  Oiapin,  JR.  W.  MeBride,  and  J.  L.  Marian,  fi>r 
appellant. 

J.  MovriB,  L.  M.  Nlnde,  and  O.  A.  O.  Modettan,  for 
appellee. 

Downey,  J. — Action  by  the  appellee  against  the  appellant. 
The  complaint  is  in  four  paragraphs.  The  sufficiency  of  the 
several  paragraphs  is  called  in  question,  but  we  have  concluded 
that  it  is  unnecessary  to  decide  the  questions  thus  presented, 
as,  upon  a  careful  reading  of  the  evidence  in  support  of  them, 
we  have  come  to  the  conclusion  that  it  is  wholly  insufficient. 
The  case  is  not  one  where  there  is  a  conflict  of  evidence  merely, 
but  there  is  no  evidence,  at  all  satisfactory,  of  the  essential 
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allegations  of  the  complaint.  In  encli  a  case,  it  is  our  impeiv 
ative  duty  to  reverse  the  jadgment. 

Some  errors  occnrring  during  the  trial  are  alleged,  but  they 
need  not  be  examined. 

The  jadgment  is  reversed,  with  costs,  and  the  cause 
remanded  iS)r  a  new  trial. 


Subnet  v.  The  Trustees  of  the  Wabash  anb  Ebib 

Canal. 

UfABAsa  AKD  Ebie  CAKAJL,—Ooaial  Zofwfe,— lfQtKfato,--An  action  against 
tho  troBtees  of  the  Wabash  and  Erie  Canal,  to  compel  them  to  accept  the 
plaintiff  as  a  purchaser  of  certain  lands  granted  by  the  United  States  to 
tho  State  of  Indiana  for  the  completion  of  the  canal,  if  sustained  at  all, 
must  be  on  the  ground  that  it  is  a  proceeding  in  the  nature  of  a  mandate 
to  compel  the  trustees  to  perform  an  official  duty. 

Same. — Such  land  /sannot  be  sold  or  conveyed,  unless  the  contract  of  sale  or 
conveyance  be  concurred  in  and  signed  by  the  trustees  on  the  part  of  the 
State. 

If  AKPATE. — Official  discretion  cannot  be  controlled  by  mandate. 

From  the  Clay  Circuit  Court. 

JI.  C.  Hunter  and  8.  Claypool,  for  appellant. 

D.  E.  Williamson  and  A.  Doggy,  fi)r  appellees. 

Downey,  J. — £!omplaint4)y  the  appellant  against  the  appel* 
lees,  alleging  that  the  defendants  under  and  by  virtue  of  a 
deed  o{  patent,  dated  July  31st,  1847,  made  to  them  by  the 
Governor  of  the  State  of  Indiana,  as  provided  by  the  act 
entitled,  '^  an  act  to  provide  for  the  funded  debt  of  the  State 


262  SUPREME  COURT  OF  INDIANA. 

Burnet  V,  The  Trustees  of  the  Wabash  and  Erie  Canal. 

of  Indiana,  and  for  the  completion  of  the  Wabash  and  Erie 
Canal  to  Evansville,"  approved  January  19th,  1846,  and  the 
act  supplemental  thereto,  approved  January  27th,  1847,  by 
which  said  trustees  are  created  a  corporation,  became  the 
owners  in  fee  simple  and  possessed,  as  therein  provided,  among 
other,  of  certain  real  estate,  which  is  particularly  described  in 
the  complaint,  in  Clay  county,  Indiana,  the  said  lands  having 
been  ceded  by  the  United  States  to  the  State  of  Indiana,  by 
an  act  of  Congress  entitled,  ''an  act  to  grant  certain  lands  to 
the  State  of  Indiana  the  better  to  enable  said  State  to  extend 
and  complete  the  Wabash  and  Erie  Canal  from  Terre  Haute 
to  the  Ohio  river,^'  approved  March  3d,  1845 ;  that  under  and 
by  virtue  of  said  act  of  the  General  Assembly,  approved  Jan- 
uary 19th,  liB46,  said  lands  included  in  said  deed  or  patent  of 
said  governor  were,  by  said  defendants,  to  be  classified,  under 
the  direction  and  supervision  of  the  governor,  into  three 
classes,  taking  into  view  quality  and  location ;  and  the  lands 
of  the  first  class  were  at  all  times  to  be  subject  to  sale  at  a 
price  not  exceeding  two  dollars  and  fifty  cents  per  acre ;  the 
lands  of  the  second  class  were  at  all  times  to  be  subject  to  sale 
at  a  price  not  exceeding  two  dollars  per  acre ;  and  the  lands 
of  the  third  class  were  at  all  times  to  be  subject  to  sale  at  a 
price  not  exceeding  one  dollar  and  twenty-five  cents  per  acre ; 
but  none  of  said  lands  were  to  be  sold  at  a  price  less  than  is 
provided  in  the  act  of  Congress  donating  the  lands. 

It  is  then  alleged  that  the  defendants,  in  pursuance  of  said 
act  of  the  General  Assembly,  did,  on  the  6th  day  of  Decem- 
ber, 1847,  report  to  the  General  Assembly  of  the  State  of 
Indiana  a  tabular  statement,  exhibiting  the  number  of  acres 
of  land  which  they  held,  under  and  by  virtue  of  said  deed  or 
patent  firom  said  governor,  in  the  Vincennes  land  district  in 
said  State,  the  counties  in  which  they  were  situated,  and  the 
classification  of  them,  as  above  required  by  said  law ;  that  said 
classification  showed  at  that  time  that  they  had  in  Clay  county, 
Indiana,  thirty-six  thousand  six  hundred  and  twelve  and  sixty- 
three  hundredths  acres;  that  there  were  in  the  first  class 
twenty-five  thousand  five  hundred  and  forty-two  and  fifty-six 
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hundredths  acres,  in  the  second  class  ten  thousand  six  hun- 
dred and  seventy-six  and  sixty-five  hundredths  acres,  and  in 
the  third  class  three  hundred  and  nineiy-two  and  forty-two 
hundredths  acres;  that  the  lands  described  were  embraced 
within  said  classification,  but  as  said  classification  reported  to 
the  General  Assembly,  as  aforesaid,  does  not  show  what  par- 
ticular lands  were  embraced  in  each  class,  and  as  that  particular 
classification  is  in  the  possession  of  the  defendants,  and  not  in 
the  possession  of  complainant,  he  cannot  give  the  court  a  copy 
of  the  lands  in  Clay  county  embraced  in  each  classification  as 
aforesaid,  and  cannot  therefore  show  to  the  court  in  which  class 
said  lands  above  described  are  and  were  embraced,  and  at  what 
price  they  were  to  be  sold  per  acre.       a 

It  is  then  stated  that  said  defendants  were  required  by  said 
last  named  act  to  establish  at  least  one  land-office  for  the  sale 
of  said  canal  lands,  owned  by  them  as  aforesaid,  at  some  conven- 
ient point  in  said  State,  and  for  the  transaction  of  all  business 
connected  with  their  said  trust ;  that  after  said  classification 
of  said  lands  as  aforesaid,  said  defendants,  fi)r  the  use  of  their 
said  canal,  constructed  two  reservoirs,  one  known  as  Splunge 
creek  reservoir,  in  which  were  embraced  part  of  said  lands 
which  are  particularly  designated  in  the  complaint,  and  tha 
other  known  as  Birch  creek  reservoir,  in  which  were  embraced 
the  residue  of  said  lands -particularly  described  in  the  com- 
plaint. 

It  is  then  averred  that  the  defendants  fully  completed  said 
canal,  but  were  aftierward  perpetually  enjoined  by  the  United 
States  Circuit  Court  for  Indiana,  at  the  suit  of  the  bondhold- 
ers, from  using  any  part  of  the  proceeds  of  the  sale  of  said 
lands^  conveyed  by  the  governor  as  aforesaid,  for  keeping  up 
the  repairs  of  said  canal,  and  by  reason  of  the  tolls  and  other 
revenues  arising  from  said  canal  being  insufficient  to  keep  up 
repairs  and  maintain  said  canal,  the  trustees  were  compelled 
to  and  did  abandon  all  of  said  canal  between  Terre  Haute  and 
Evansville,  and  for  want  of  needful  repairs  the  same  has  gone 
into  decsiy,  and  has  become  completely  destroyed,  and  it  is  now 
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impossible  to  repair  and  maintain  said  canal  with  the  means 
at  the  command  of  defendants. 

It  is  further  alleged  thai  said  canal  and  said  reservoirs;  as 
feeders  thereto^  have  sot 'been  used  by  said  defendants  from 
Terre  Haute  to  Evansville^  in  said  State^  since  the  year  1862, 
but  the  same  have  been  wholly  abandoned  by  them^  and  the 
locks;  damS;  feeders,  reservoirs,  and  embankments  of  said 
canal  have  been  entirely  destroyed,  and  a  part  of  the  lands  in 
said  Splunge  creek  reservoir,  since  its  abandonment,  as  afore- 
said, have  been  selected  and  sold  by  the  State  of  Indiana  as 
swamp  lands,  under  and  by  virtue  of  an  act  of  Congress, 
approved  September  28th,  1850,  granting  certain  lands  to  said 
State,  known  as  swamplands ;  and  most  of  the  residue  of  said 
lands  in  said  reservoir,  with  the  knowledge  of  said  defendants, 
are  now,  and  since  its  abandonment  have  been,  cultivated  in 
com  and  other  grain ;  that  south  of  Terre  Haute,  and  partic- 
ularly through  the  lands  in  question,  no  location  of  the  precise 
line  of  said  canal  had  been  made,  and  the  right  of  way  therefor 
had  not  been  obtained,  and  no  work  thereon  had  been  done  prior 
to  the  passage  of  said  act  of  the  19th  day  of  January,  1846 ; 
but  afterward,  for  that  part  of  said  canal  said  defendants 
secured  a  mere  easement  of  the  right  of  way,  and  not  a  fee 
simple  interest  in  the  lands  through  which  they  constructed 
the  said  canal ;  that  the  only  office*  of  said  defendants  known 
to  complainant,  used  for  the  entry  of  their  said  lands  and  the 
transaction  of  business  connected  with  their  said  trust,  under 
said  acts  of  the  General  Assembly,  is  situated  in  the  city  of 
Terre  Haute,  Indiana,  in  the  building  on  Sixth  street,  near 
Main,  known  as  Bowling's  Hall  building,  and  Thomas  Dow- 
ling,  who  resides  in  said  city  of  Terre  Haute,  is  the  resident 
trustee,  and  is  charged  with  the  management  of  all  business 
connected  with  the  sale  and  entry  of  said  lands,  and  the  gen- 
eral management  of  the  lousiness  of  defendants  connected  with 
their  said  trust  in  the  absence  of  the  other  trustees ;  that  on 
the  12th  day  of  August,  1873,  said  lands  above  descri|)ed,  then 
being  the  properly  of  said  defendants  as  aforesaid,  and  being 
subject  to  sale  and  entry  as  a&resaid,  complainant  did,  on 
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that  day,  go  to  the  office  of  said  defendants,  in  said  city  of 
Terre  Haute,  and  present  to  said  Thomas  Dowling,  one  of  said 
trustees,  as  aforesaid,  a  separate  written  demand  to  enter  each 
of  said  pieces  or  tracts  of  land  above  described,  and  did  with 
each  separate  demand  present  and  tender  to  said  Thomas  Dow- 
ling, trustee,  as  aforesaid,  the  price  for  each  separate  piece  or 
tract  of  land,  at  the  rate  of  two  dollars  and  fifty  cents  per 
acre,  in  the  lawful  currency  of  the  United  States,  as  that  was 
the  highest  price  per  acre  for  which  any^of  said  land  embraced 
in  said  deed  or  patent  of  the  Governor  of  Indiana  to  said 
defendants  could  be  sold,  as  provided  in  said  act  of  the  Gen- 
eral Assembly  as  aforesaid;  that  said  Dowling,  as  such  trustee 
as  aforesaid,  and  said  trustees  failed  and  refused  to  accept  said 
written  demand  of  plaintiff  to  enter  said  lands  as  aforesaid, 
and  &iled  and  refiised  to  accept  the  money  accompanying  each 
demand  made  as  aforesaid,  and  &iled  and  refused  to  permit 
8aid  plaintiff  to  enter  and  purchase  said  lands,  as  he  was  and 
is  entitled  by  law  to  do. 

It  is  stated  that  the  plaintiff  brings  into  court  the  sum  of 
twenty-nine  hundred  dollars,  lawful  currency  of  the  United 
States,  being  the  price  of  said  lands  which  he  demanded  to 
€nter,  at  the  rate  of  two  dollars  and  fifty  cents  per  acre,  and 
now  tenders  the  same  to  the  defendants  in  open  court. 

Prayer,  that  the  defendants  be  compelled  to  accept  said 
money  so  tendered,  or  so  much  as  shall  be  found  to  be  the 
price  of  said  lands  fixed  by  said  defendants  in  their  classifica- 
tion of  said  lands,  and  that  said  defendants  be  compelled  to 
issue  to  said  plaintiff  a  separate  certificate  of  purchase  or  entry 
for  each  piece  or  tract  of  land  above  described ;  also,  for  an 
injunction  to  restrain  the  defendants  firom  selling  said  lands  to 
any  other  person  until  the  hearing,  and  for  other  proper 
relief 

The  defendants  demurred  to  the  complaint  for  the  reasons : 

1.  That  it  did  not  state  fiicts  sufficient  to  constitute  a  cause 
of  action. 

2.  The  complaint  does  not  show  a  contract  for  the  sale  of 
said  real  estate  reduced  to  writing  and  signed  by  the  parties 
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thereto,  nor  does  it  show  possession  taken  in  pursuance  thereof 
so  as  to  take  the  case  out  of  the  statute  of  frauds. 

3.  The  plaintiff  in  this  action  has  no  power  to  inquire  into 
the  franchises  of  the  corporation  and  determine  the  question 
of  forfeiture  and  abandonment  in  this  collateral  way^  but  must 
seek  their  direct  remedy  by  quo  warranto, 

4.  The  power  of  the  trustees  of  said  canal  in  relation  to  the 
management  of  said  canal,  its  bed,  side-cuts,  feeders,  and  r^er- 
voirs,  are  subject  to  their  discretion  and  prudent  control. 

This  demurrer  was  sustained  on  the  ground  that  the  com- 
plaint did  not  state  &cts  sufficient  to  constitute  a  cause  of 
action,  which  was,  we  may  here  remark,  the  only  valid  cause 
of  demurrer  stated.     2  G.  &  H.  77,  sec.  50. 

The  error  assigned  is  the  sustaining  of  the  demurrer  to  the 
complaint. 

Counsel  for  appellees  treat  the  case  made  as  an  action  for 
the  specific  performance  of  a  contract,  or  as  a  proceeding  in 
the  nature  of  a  mandate  to  compel  the  trustees  to  discharge  an 
official  duty.  We  think  the  case  is  not  one  fi>r  the  specific 
performance  of  a  contract.  There  was  no  contract  made,  in 
any  sense,  the  performance  of  which  could  be  demanded.  In 
our  judgment,  if  the  action  can  be  sustained  at  all,  it  must  be 
on  tiie  other  ground,  that  is,  as  a  proceeding  in  the  nature  of 
a  mandate  to  compel  the  trustees  to  perform  an  official  duty. 
As  we  understand  the  allegations  of  the  complaint,  the  lands 
which  the  appellant  sought  to  purchase  are  part  of  the  lands 
granted  by  the  United  States  to  the  State  for  the  completion 
of  the  canal,  and  are  part  of  the  lands  set  apart  for  and  used 
as  reservoirs  essential  to  the  successful  use  of  the  canal.  It 
is  alleged  that  part  of  the  lands  are  in  Splunge  creek  reservoir 
and  the  residue  of  them  in  Birch  creek  reservoir.  Were  the 
trustees  bound  by  law  to  sell  the  lands  constituting,  or  on  which 
were  situated,  these  reservoirs  ? 

It  is  not  necessary  that  we  should  set  out  in  full  the  legis- 
lation of  Congress  or  of  the  State  on  this  subject  By  the 
eighth  section  of  the  act  of  January,  1846,  the  governor  was 
required,  after  the  performance  of  certain  conditions  by  the 
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bondholders,  to  execute  to  the  trustees,  by  their  corporate 
name,  a  deed  or  patent  "  for  the  bed  of  the  Wabash  and  Erie 
Canal,  and  its  extensions,  finished  and  to  be  finished  from  the 
Ohio  state  line  to  Evansville,  including  its  banks,  margins, 
tow-paths,  side-cuts,  feeders,  basins,  right  of  way,  locks,  dams, 
water-power,  and  structures,  and  all  materials  pr9vided  or  col- 
lected for  its  construction ;  and  all  the  property,  right,  title, 
and  interest  of  the  State  in  and  to  the  same,  with  all  its  appur- 
tenances ;  and,  also,  all  the  lands  and  lots  (not  sold  or  disposed 
of)  heretofore  given,  granted,  or  donated  by  the  General  Gov- 
ernment to  the  State,  to  aid  in  the  construction  of  said  canal, 
or  any  part  of  it,  or  which  may  be  hereafter  acquired  under  or 
by  reason  of  any  existing  grant,  and  all  moneys  due  and  to  grow 
due  and  remaining  unpaid  on  account  of  any  sale  or  sales  here- 
tofore made  of  any  canal  lands  so  donated,  and  all  moneys  due, 
or  to  grow  due  on  account  of  any  existing  leases  of  any  water- 
power  or  other  privilege  on  said  canal,  its  side-cuts,  feeders, 
basins,  or  other  appurtenances ;  said  board  of  trustees  to  havie, 
hold,  possess,  and  enjoy  the  same  as  fiilly  and  absolutely  as 
the  State  can  or  could  do,'^  etc. 

The  tenth  section  relates  more  particularly  to  the  powers 
and  duties  of  the  trustees.  Among  other  things,  it  is  provided, 
that  ^^  it  shall  be  the  duty  of  said  trustees  to  take  charge  of 
said  canal,  with  all  its  appurtenances,  and  canal  lands  and 
property,  and  adopt  and  put  in  execution  such  plans  and  meas- 
ures as  they  shall  deem  most  expedient  for  the  prosecution  and 
completion  of  said  canal,  with  its  necesssury  side-cuts  and  feed- 
ers, to  Evansville.  *  *  *  They  shall  attend  to  the  sales 
of  the  canal  lands  embraced  in  the  aforesaid  deed  of  trust, 
which  they  may  in  their  discretion  (subject  to  the  limitations 
hereinafter  specified)  sell  for  ready  money  or  on  credif 

The  eleventh  section,  among  other  things,  provides  that  the 
lands  shall  be  classified,  and  enacts  that  the  same  shall  ''  at 
all  times  be  subject  to  sale  '^  at  the  price  fixed  by  law  for  each 
class. 

The  seventeenth  section  of  the  act  reads  as  follows 
Vol.  L.— 17 
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'^  The  majority  of  the  said  board  of  trustees  shall  have  power 
and  authority  to  act  and  decide  in  all  cases;  and  the  action  or 
decision  of  the  majority  shall  be  binding  on  said  board,  and 
be  deemed  to  be  the  action  or  decision  of  said  board ;  except- 
ing, however,  that  no  sale  or  conveyance  by  said  trustees  of 
any  of  the  land  to  be  deeded  by  them  as  aforesaid,  shall  be 
valid  or  binding,  unless  concurred  in,  and  the  contract  of  sale  or 
conveyance  be  signed  by  the  trustee  on  the  part  of  the  State." 

We  pass  over  the  question  whether,  independent  of  the  sev- 
enteenth section,  the  trustees  possessed  the  power  to  set  apart 
the  lands  in  question  -to  be  used  for  the  purpose  of  forming 
reservoirs  which  might  be  essential  to  the  proper  use  of  the 
canal,  and  to  withhold  them  from  sale  on  that  account  It 
may  be  conceded  that  there  is  no  such  power  specifically  con- 
ferred upon  them  by  the  act,  but  still  it  is  a  question  whether 
the  general  powers  given  to  them  should  not  be  construed  so 
aj3  to  enable  them  to  make  such  reservation. 

We  have  come  to  the  conclusion,  however,  that  the  case 
must  bo  decided  against  the  appellant  upon  the  seventeenth 
section  of  the  act,  which  we  have  already  set  out.  While  it 
is  true  that  the  lands  were,  according  to  the  eleventh  section, 
to  be  "  at  all  times  subject  to  sale,"  at  the  designated  prioe, 
still  we  must  not  look  to  this  section  alone  in  deciding  the 
question.  The  seventeenth  section,  as  we  have  seen,  forbids 
any  sale  or  conveyance,  unless  concurred  in  and  the  contract  of 
sale  or  conveyance  be  signed  by  the  trustee  on  the  part  of  the 
State.  It  does  not  appear  that  he  has  in  any  way  assented  to 
the  sale  of  the  lands  in  question,  but,  on  the  contrary,  it  is 
alleged  in  the  complaint  that  he  has,  through  the  acting  trus- 
tee, positively  refused  to  give  his  consent.  The  legislature  has 
seen  fit  to  vest  in  him  the  power  of  determining  whether  any 
particular  tract  or  tracts  of  land  shall  be  sold  or  not.  The 
courts  have  no  power  to  overrule  or  control  his  judgment. 
Official  discretion  cannot  be  controlled  by  mandate.  Wo  had 
occasion  to  examine  this  question,  and  the  authorities  bearing 
upon  it,  in  3%e  Mayor,  etc.,  of  Michigan  OUy  y.  Boberia,  34  Ind* 
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471,  and  we  refer  to  that  case,  and  the  authorities  there  cited, 
in  support  of  our  views  in  this  case. 

In  view  of  all  the  provisions  of  the  statute  on  the  subject, 
we  think  the  ruling  of  the  circuit  court  in  sustaining  the 
demurrer  to  the  complaint  was  correct. 

The  judgment  is  affirmed,  with  costs. 


Van  Wy  v.  CijAbk,  Adm'b. 

PlCADiNa. — JFVtnid. — Suit  on  a  promisBory  note  bj  the  payee  against  the 
maker.  Answer,  ailing  that  the  defendant  purchased  of  a  third  person 
a  stock  of  goods,  on  which  the  plamtifT  held  a  mortgage ;  that  the  note  in 
suit  was  given  in  consideration  of  the  assignment  and  transfer  of  said 
mortgage,  and  the  note  secured  thereby,  by  the  plaintiff  to  the  defendant, 
on  the  faith  of  the  representation  of  the  former  to  the  latter  that  the 
mort^^age  was  a  good  and  valid  security  for  the  note  so  assigned,  and  on 
the  faith  of  the  plaintiff's  promise  that  if  the  mortgagor  should  become 
bankrupt,  and  the  goods  should  be  taken  from  the  defendant,  he  should  not 
be  required  to  pay  the  note  in  suit,  and  showing  that  the  note  and  mort- 
gage assigned  were  executed  by  said  third  person  to  defraud  his  creditors, 
and  that  the  defendant  lost  the  entire  benefit  of  the  mortgage  through  the 
bankruptcy  of  the  mortgagor. 

Hdif  that  the  answer  sufficiently  showed  that  the  defendant  was  injured  by 
the  representation  of  the  plaintiff. 

Fbaitd. — Mortgage  to  Defraud  OredUors. — A  note  and  mortgage  made  for  the 
purpose  of  cheating  and  defrauding  creditors  are  obligatory  upon  the 
parties,  and  are  only  voidable  at  the  instance  of  the  creditors. 

OomcRAcr.— All  preceding  negotiations  must  be  regarded  as  merged  in  writ- 
ings executed  by  the  parties  in  completion  of  the  contract. 

From  the  Tipton  Circuit  Court 

J*.  (yBrien,  for  appellant. 

J*.  W.  Evans  and  12. 12.  Siqphenaon,  for  appellee. 

Downey,  J. — Action  by  the  appellant,  as  payee,  against 
Jacob  B.  Loehr,  the  intestate  of  appellee,  as  maker  of  a  prom- 
iBBoi^  note.    The  defendant  answered  in  three  paragraphs.^ 
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The  first  was  an  answer  of  want  of  consideration^  generally, 
and  no  question  is  made  with  reference  to  it.  The  second  and 
third  were  as  follows : 

"  Second.  And  for  a  second  and  further  answer,  the  defend- 
ant says  that  the  note  sued  on  in  the  plaintifi^'s  complaint  was 
executed  by  this  defendant  upon  the  following  consideration, 
and  none  other,  to  wit :  That  one  Roger  R.  Shiel  was  in  pos- 
session of,  and  claimed  to  be  the  owner  of,  a  stock  of  goods  in 
the  town  of  Noblesville,  in  said  county,  which  he  was  desirous 
of  selling  to  this  defendant,  of  the  probable  value  of  thirty- 
five  hundred  dollars,  upon  which  stock  of  goods  the  plaintiff 
claimed  to  have  a  bonafde  chattel  mortgage  to  secure  a  bona 
fide  debt  against  the  said  Shiel  of  twentynsix  hundred  dollars, 
upon  which  indebtedness  the  plaintiff  claimed  there  was  a 
bonafde  balance  due  him  to  the  amount  of  the  note  in  suit  at 
the  date  of  its  execution ;  that  said  chattel  mortgage  was  a 
continuing  one,  as  well  on  the  stock  then  in  store,  as  on  goods 
subsequently  purchased  by  said  Shiel  in  lieu  of  goods  sold  by 
said  Shiel  in  the  regular  order  of  his  business  as  a  merchant 
in  said  town;  that,  with  the  knowledge  and  consent  of  said 
Van  Wy,  the  said  Shiel  was  permitted  to  remain  in  posses- 
sion of  said  goods,  exercise  acts  of  ownership  over  the  same. 
Bell  the  same  at  pleasure,  and  continue  such  sale  for  many 
weeks,  during  which  time  such  mortgaged  goods  were  confused 
with  other  goods  purchased  by  said  Shiel,  and  placed  upon  the 
shelves,  in  the  drawers  and  boxes  of  said  Shiel,  in  the  places 
of  the  goods  so  sold  by  said  Shiel,  and  among  any  portion  of 
the  remaining  goods  which  were  in  store  at  the  time  of  the 
execution  of  said  chattel  mortgage,  all  of  which  was  done  with 
the  knowledge  and  consent  of  the  plaintiff  herein.  And  the 
defendant  further  says  that  the  said  chattel  mortgage  was 
given  to  secure  a  fabricated  and  fraudulent  promissory  note, 
described  therein  as  calling  for  the  sum  of  twenty-six  hundred 
dollars,  when  the  real  indebtedness  from  said  Shiel  to  said  Van 
Wy  would  not  exceed  the  sum  of  one  thousand  dollars ;  but 
the  same  was  executed  for  said  larger  sum  for  the  purpose  of 
defrauding  the  creditors  of  said  Shiel,  all  of  which  was  wholly 
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unknown  to  this  defendant  at  the  time  he  executed  said  note; 
that  at  the  time  of  the  execution  of  said  note  by  the  defend- 
ant, the  said  R.  B.  Shiel  was  largely  indebted  and  in  fidling 
circumstances,  which  was  also  unknown  to  this  defendant,  and 
well  known  to  the  plaintiff,  but  by  him  carefully  concealed 
irom  this  defendant,  in  order  to  induce  this  defendant  to  exe- 
cute said  note  for  the  amount  that  said  Van  Wy,  the  plain- 
tiff, claims  was  due  to  him  from  said  Shiel,  and  for  which  he 
claimed  to  hold  a  lien  by  virtue  of  said  chattel  mortgage ;  and 
the  defendant  says  that  the  chattel  mortgage  and  the  note  it 
was  given  to  secure  were  felse,  fraudulent,  and  void  for  the 
reason  above  stated,  and  that  the  note  in  suit  was  executed  to 
the  plaintiff  for  said  &lse  and  fraudulent  amount  claimed  as  a 
lien  by  the  plaintiff  against  said  goods,  with  the  express  under- 
standing and  agreement  by  parol,  between  the  plaintiff  and 
•defendant,  that  should  the  said  Shiel  be  thrown  into  bank- 
ruptcy, and  the  defendant  fail  to  hold  said  goods  on  his  pur- 
chase of  them  from  said  Shiel,  for  any  cause  whatever,  then 
43aid  promissory  note,  now  in  suit,  should  be  null  and  void  and 
of  no  effect  whatever.  And  the  defendant  further  says,  thai 
immediately  after  the  execution  of  said  note  to  the  plaintiff^ 
the  creditors  of  said  Shiel  brought  him  into  a  court  of  bank- 
ruptcy and  had  the  identical  goods  purchased  of  him  by  the 
'defendant,  and  on  which  the  plaintiff  pretended  to  hold  said 
chattel  mortgage,  seized  by  the  United  States  marshal  and  sold 
for  the  benefit  of  his  (said  ShieFs)  creditors,  from  which  goods 
this  defendant  never  received  any  benefit  whatever,  nor  did 
this  defendant  hold  said  goods  or  any  portion  of  the  same ;  and 
that  immediately  afler  the  said  Shiel  was  adjudged  a  bankrupt, 
and  the  said  goods  were  taken  by  said  court  of  bankruptcy  for 
the  benefit  of  the  creditors  of  said  Shiel,  this  defendant  tendered 
back  to  the  plaintiff  herein  the  aforesaid  note  and  mortgage 
which  he  had  transferred  to  this  defendant  on  said  Shiel,  and 
demanded  of  the  plaintiff  that  he  surrender  to  this  defendant 
the  note  in  suit  for  cancellation,  in  accordance  with  the  terms 
of  said  agreement;  and  the  defendant  admits  the  allegation  in 
ihe  plaintiff's  complaint  that  reasonable  attorney's  fees  for  the 
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ooUection  of  said  note  is  as  averred  in  the  complaint.  The 
defendant  also  says  that  he  has  always  been  ready  and  willing^ 
and  now  is  ready  and  willing^  to  surrender  up  to  the  plaintiff 
the  aforesaid  note  and  mortgage  against  said  Shiel.  He  files 
herewith  copies  of  the  note  and  mortgage  on  said  Shiel  as  part 
hereof^  and  also  a  copy  of  the  judgment  in  bankruptcy  against 
said  Shiel  as  part  hereof^  and  says  that^  in  view  of  the  prem- 
ises^ the  consideration  for  which  the  note  in  suit  was  executed 
has  wholly  failed^  and  he  asks  that  said  note  be  surrendered 
to  the  files  of  this  court  for  cancellation^  and  demands  judgment 
for  his  costs. 

'^  Third.  The  defendant^  for  third  and  further  answer  to  the 
plaintiff's  complaint,  says  that  the  note  sued  on  in  the  plain- 
tiff's complaint  was  given  in  consideration  of  the  sale  and 
transfer  by  the  plaintiff  to  the  defendant  of  a  certain  promis- 
Qory  note  made  by  one  B.  B.  Shiel  to  the  plaintiff,  on  the  18th 
day  of  March,  1871,  due  one  year  after  date,  calling  for 
twenty-six  hundred  dollars,  upon  which  the  plaintiff  claimed 
there  was  then  due  and  unpaid  a  sum  equal  to  the  amount  of 
the  note  sued  on  at  the  date  of  its  execution,  and  also  in  con- 
sideration of  the  transfer  and  assignment  by  the  plaintiff  to 
the  defendant  of  a  chattel  mortgage,  executed  by  said  B.  B. 
Bhiel,  to  secure  the  payment  of  said  twenty Hsix-hundred-dol- 
lar  note  to  the  plaintiff;  and  the  defendant  says  that,  to  induce 
him  to  accept  of  the  transfer  of  said  note  and  mortgage  to 
him,  and  to  induce  him  to  execute  the  note  sued  on  by  the 
plaintiff,  the  said  plaintiff  falsely  and  fraudulently  represented 
to  the  defendant  that  said  twenty-six-hundred-dollar  note  and 
the  mortgage  given  to  secure  its  payment  were  each  given  for 
a  good  and  valuable  consideration,  and  that  there  was  a  bona  fide 
amount  due  thereon  equal  to  the  amount  of  the  note  sued  on 
in  the  complaint ;  that  the  defendant  believed  and  relied  upon 
the  statements  aforesaid  of  the  plaintiff;  that  he  acted  wholly 
upon  the  said  statements  and  representations  of  the  plaintiff, 
and  had  at  that  time  no  means  of  ascertaining  their  &lsiiy ; 
but  that,  soon  after  the  execution  of  the  note  declared  on  in 
the  plaintiff's  complaint,  this  defendant  learned  that  the  said 
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note  of  twenty-six  hundred  dollars  and  the  mortgage  given  to 
secore  its  payment  were  each  of  them  firaudulent  and  void,  and 
were  not  executed  for  the  payment  or  security  of  a  valid  debt, 
bat  were  each  executed  and  accepted  by  the  parties  thereto  in 
contemplation  of  the  bankruptcy  or  insolvency  of  the  said 
Bhiel,  with  the  fraudulent  purpose  to  cheat,  wrong,  and  defiraud 
the  creditors  of.  said  Shiel,  who  was  at  that  tipae  and  still  is 
insolvent  and  a  bankrupt,  which  was  well  known  to  the  plain- 
tiff at  the  time  he  transferred  said  note  and  mortgage  to  this 
defendant,  and  induced  the  defendant,  by  means  of  said  Mae 
and  fitiudulent  representations,  to  execute  the  note  in  suit,  and 
whoUy  unknown  to  the  defendant.  And  the  defendant  says 
that  he  has  never  collected  any  portion  of  said  note  and  mort- 
gage fix)m  said  Shiel,  and  since  he  tendered  the  same  back  to 
&e  plaintiff,  has  made  no  effort  to  collect  the  same,  and  that 
since  he  learned  of  said  fraud  practised  by  the  plaintiff  upon 
him,  he  has  been  at  at  all  times  ready  and  willing,  and  still  is 
ready  and  willing,  to  return  said  note  and  mortgage  to  the 
plaintiff,  and  now  brings  the  same  into  court  for  the  use  of  the 
plaintiff.  And  the  defendant  says  that  as  soon  as  he  learned 
of  the  firaud  thus  practised  upon  him,  he  returned  said  note 
of  twenty-six  hundred  dollars,  and  also  said  mortgage,  to  the 
plaintiff,  and  tendered  them  to  him,  and  demanded  that  the 
plaintiff  surrender  to  the  defendant  the  note  in  suit  for  can- 
cellation, all  of  which  the  plaintiff  refused  to  do.  The  defend- 
ant, therefore,  says  that  the  note  in  suit  is  without  any  consid- 
eration, and  that  his  signature  thereto  was  obtained  by  fraud ; 
and  the  defendant  asks  that  upon  the  final  hearing  of  this 
cause  the  plaintiff  be  required  to  surrender  said  note  to  the 
files  of  tiiis  court  for  cancellation,  and  that  said  trade  between 
the  parties  to  this  suit  be  in  all  things  rescinded,  and  he 
demands  all  other  and  proper  reliel^"  etc. 

The  plaintiff  demurred  to  the  second  and  third  paragraphs 
of  the  answer  separately,  on  the  ground  that  they  did  not  state 
&cts  sufficient  to  constitute  a  defence  to  the  action,  and  his 
demurrers  were  overruled. 

There  was  then  a  reply  in  four  paragraphs,  the  first  of  which 
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waa  a  general  denial  of  all  the  paragraphs  of  the  answer.  The 
second^  third^  and  fourth  paragraphs  need  not  be  particnlarlj 
noticed. 

A  demurrer  to  each  of  the  special  paragraphs  of  the  replj- 
was  filed  by  the  defendant^  and  overruled  by  the  court,  but 
there  is  no  question  made  as  to  this  ruling. 

A  trial  of  the  issues  of  feet  was  had  by  a  jury,  and  there 
was  a  verdict  for  the  de&ndant.  A  motion  for  a  new  trial 
was  made  by  the  plaintiff,  on  written  reasons  filed,  which 
motion  was  overruled,  and  there  was  final  judgment  for  the 
defendant.     Loehr  died  after  judgment. 

The  assignment  of  errors  presents  the  following  questions : 

1.  As  to  the  correctness  of  the  action  of  the  court  in  over- 
ruling the  demurrer  of  the  plaintiff  to  the  second  paragraph 
of  the  answer. 

2.  Overruling  the  demurrer  of  the  plaintiff  to  the  third 
paragraph  of  the  answer. 

3.  Overruling  the  motion  of  the  plaintiff  for  a  new  triaL 
The  second  paragraph  of  the  answer  alleges,  in  sub- 
stance, that  the  note  and  mortgage,  the  assignment  or  transfer 
of  which  by  the  plaintiff  to  the  defendant  was  the  considera- 
tion of  the  note  sued  on,  were  executed  to  defraud  the  cred- 
itors of  Shiel,  and  circumstances  are  stated  which  rendered  the 
note  and  mortgage  void,  as  against  the  creditors  of  Shiel.  It 
is  also  alleged  that  Shiel  became  bankrupt,  and  that  the  goods 
mortgaged  were  seized,  and  the  defendant  wholly  deprived  of 
them  and  of  the  security  for  the  payment  of  the  debt.  It  is 
further  alleged  that  it  was  agreed  by  the  plaintiff  that  if  Shiel 
became  bankrupt,  and  the  goods  were  taken  away  from  the 
defendant,  he  should  not  be  required  to  pay  the  note  in  suit. 
It  is  urged  by  counsel  for  the  appellant  that  this  paragraph  is 
not  good,  because  it  does  not  show  tfiat  the  defendant  was 
injured  by  the  representations,  etc.,  of  the  plaintiff.  We  think 
the  paragraph  does  show  this  feet,  by  alleging  that  the  defend- 
ant lost  entirely  the  benefit  of  the  chattel  mortgage,  which  waa 
the  security  for  the  payment  of  the  note,  and  wiiich,  it  is  alleged, 
the  plaintiff  represented  to  be  a  good  and  valid  security. 
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We  have  arrived  at  the  conclusioii  that  the  third  para- 
graph of  the  answer  is  not  good.  It  alleges  that  the  plaintiff 
represented  that  the  assigned  note  and  the  mortgage  were  each 
given  for  a  good  and  valuable  consideration,  and  that  there 
was  an  amount  due  thereon  equal  to  the  amount  of  the 
note  sued  on.  It  is  then  stated  that  the  note  and  mort- 
gage were  each  fraudulent  and  void,  were  not  executed  for  the 
payment  or  security  of  a  valid  debt,  but  were  executed  and 
accepted  in  contemplation  of  the  bankruptcy  or  insolvency  of 
8hiel,  with  the  fraudulent  purpose  to  cheat,  wrong,  and  defraud 
the  creditors  of  Shiel.  Notwithstanding  the  fiict  that  the  note 
and  mortgage  were  executed  for  the  purpose  of  cheating  and 
defrauding  the  creditors  of  Shiel,  they  were  valid  and  binding 
as  to  him.  Such  transactions  are  obligatory  upon  the  parties 
thereto.  They  are  only  voidable  at  the  instance  of  the  cred- 
itors. Findley  v.  Oooley,  1  Blackf.  262 ;  Laney  v.  Lanetfy  2 
Ind.  196 ;  Burteh  v.  MioU,  3  Ind.  99 ;  Springer  v.  Drosch,  32 
Ind.  486.  The  last  case  overrules  Wdby  v.  Armstrong,  21 
Ind.  489,  which  held  that  executory  contracts  to  defitiud  cred- 
itors were  void  both  as  to  parties  and  creditors. 

In  this  paragraph,  it  does  not  appear  that  the  creditors  of 
Shiel  ever  asserted  any  claim  to  the  goods  covered  by  the 
mortgage,  that  they  were  not  sufficient  in  quantity  and  value 
to  pay  the  note,  or  that  there  was  anything  to  prevent  the 
defendant  from  making  the  amount  of  the  note  out  of  the 
goods.  For  these  reasons,  we  think  this  paragraph  of  the 
answer  should  have  been  held  insufficient. 

Several  questions  are  discussed  under  the  last  assignment  of 
error.  Some  of  them,  which  may  arise  on  another  trial  of  the 
cause,  may  properly  be  considered.  The  note  and  mortgage 
of  Shiel  to  the  plaintiff  are  dated  March  18th,  1871.  On  the' 
18th  day  of  October,  1871,  the  defendant  purchased  the  stock 
of  goods  in  question  of  Shiel,  and  a  written  contract  was 
entered  into  by  them,  by  which  the  defendant  agreed,  among 
other  things,  to  pay  for  the  goods  by  paying  certain  debts  of 
Shiel,  including  the  debt  to  plaintiff,  secured  by  the  mortgage, 
and  the  residue  in  two  payments  of  equal  amounts  in  twelve 
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and  eighteen  months.  The  note  in  suit  is  dated  October  24th, 
1871^  at  which  date  the  note  of  Shiel  and  the  mortgage  were 
assigned  by  the  plaintiff  to  the  defendant^  and  at  which  time 
the  following  agreement  also  with  the  defendant  was  made  and 
signed  by  the  plaintiff: 

"  This  agreement  between  Jacob  B.  Loehr  and  Joseph  Van 
Wy,  both  of,"  etc.,  ^'witnesseth  tiiat  the  said  Jacob  B.  Loehr, 
haying  this  day  settled  with  Joseph  Van  Wy  for  B.  R.  Shiel, 
in  pursuance  of  an  agreement  made  between  the  said  Jacob 
B.  Loehr  and  Roger  R.  Shiel,  dated  October  18th,  1871,  at 
the  sum  of  eighteen  hundred  and  seventy^ix  dollars  and  sixty- 
four  cents ;  now  if  the  said  Roger  R.  Shiel  should  reduce  said 
amount  so  settled  by  the  said  J.  B.  Loehr,  by  legal  process,  the 
said  Joseph  Van  Wy  agrees  to  return  the  amount  so  reduced  to 
the  said  J.  B.  Loehr  by  credit  on  the  note  given  by  the  said 
Loehr  to  the  said  Van  Wy  on  settlement  of  said  amount. 

"  Joseph  Van  Wy.'' 

On  the  trial  of  the  cause,  the  defendant  proposed  to  prove, 
by  parol,  and,  over  the  objection  of  the  plaintiff,  was  allowed 
thus  to  prove,  that  Van  Wy  said  before  the  contract  as  to  the 
note  was  concluded,  that  if  he,  Loehr,  did  not  hold  the  goods 
in  bankruptiCy,  he,  the  plaintiff,  would  not  collect  the  note. 
The  objection  to  the  evidence  was,  that  the  parol  evidence  was 
inadmissible,  because  the  contract  was  in  writing.  The  court 
remarked,  in  overruling  it,  that  the  jury  might  consider  the 
evidence  for  the  purpose  of  determining  the  consideration  for 
which  the  note  in  suit  was  given.  We  think  this  ruling  was 
wrong,  on  the  ground  assumed  by  counsel  for  the  plaintiff. 
The  preceding  negotiations  must  be  regarded  as  merged  in  the 
the  writings  executed  by  the  parties  in  completion  of  the  con- 
'  tract.    Davis  Ind.  Dig.,  vol.  1,  p.  385,  sec.  77  and  78. 

A  question  was  made  as  to  the  right  to  open  and  closd 
Without  stating  the  facts  relating  to  it,  we  think  the  court, 
under  the  circumstances,  committed  no  error  in  awarding  the 
open  and  close  to  the  defendant. 

We  will  not  extend  this  opinion  by  considering  other  ques- 
tions which  may  not  again  arise. 
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The  judgment  is  reversed^  with  costs,  and  the  cause  remanded 
for  further  proceedings. 


GfiEEB  i;.  The  State, 


Gedonai.  JjAw.-'-IndietmenL'-AssauU  and  BaOeru  wUh  Jnfaiil.— -An  indict- 
ment for  an  aflsault  and  battery  with  intent,  etc.,  must  nee,  in  describing 
the  crime  intended,  the  word  "  nnlawfnlly,"  or  some  eqaiyalent  word. 
The  use  of  the  word  "  felonionsly  "  is  sufficient. 

Sake. — ^An  indictment  containing  a  valid  chaige  of  an  assault  and  battery, 
and  a  bad  charge  of  an  intent  to  commit  a  crime^  is  good,  on  a  motion  to 
quash. 

Sake. — I^rsctiee. — Error. — Where  a  defendant  is  found  guilty  under  such  an 
indictment,  if  no  motion  is  made  in  arrest  of  judgment,  and  it  is  not 
asB^ed  for  error  that  the  indictment  ia  not  sufficient  to  sustain  the  judg- 
ment, or  proper  exception  is  not  taken  to  the  judgment,  the  objection  to 
the  indictment  is  not  presented  for  review. 

fiAjns. — Staiule  CbnstruecL — Bape. — ^The  statute  defining  and  prescribing  pun- 
ishment for  rape  enumerates  two  classes  of  facts,  each  of  which  consti: 
tutes  a  rape ;  first,  it  ib  a  rape  to  unlawfully  have  carnal  knowledge  of  a 
woman  against  her  will ;  second,  it  is  a  rape  to  unlawfully  have  carnal 
knowledge  of  a  female  child  under  twelve  years  of  age. 

Sake. — All  females  of  the  human  species  over  twelve  years  of  age  are  to  be 
deemed  women,  within  the  meaning  of  the  first  clause  of  the  statute 
defining  rape. 

Same. — A  charge  of  a  rape  of  one  class  cannot  be  sustained  by  proof  of  a 
rape  of  the  other  class ;  nor  can  a  charge  of  assault  and  battery  with 
intent  to  commit  a  rape  of  one  class  be  sustained  by  evidence  of  an  assault 
and  battery  with  intent  to  commit  a  rape  of  the  other  class. 

From  the  Marion  Criminal  Circuit  Court. 

J.  C  Pearson  and  J,  8.  Campbell,  for  appellant. 

(7.  A.  Buskirk,  Attorney  General,  for  the  State. 

WoRDEN,  J. — An  indictment  was  found  against  the  appel- 
lant, charging  that  he,  /^on  the  19th  day  of  January,  A.  D. 
1875,  at  the  couniy  of  Marion,  and  State  of  Indiana,  did  then 
and  there^  in  a  rude,  insolent,  and  angry  manner,  unlawfully 
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touch  andttssault  one  Mary  E.  Clayes,  a  woman^  with  the  intent 
then  and  there  the  said  Mary  E.  Clayes^  forcibly  and  against 
the  will  of  said  Mary  E.  Clayes^  to  ravish  and  carnally  know, 
contrary,"  etc. 

Motion  to  quash  overruled,  and  exception. 

Trial  by  jury,  conviction,  and  judgment  that  defendant  pay 
a  fine  of  one  hundred  dollars,  and  be  imprisoned  for  the  term 
of  two  years  in  the  state  prison. 

The  overruling  of  the  motion  to  quash  is  assigned  for  error. 
It  will  be  seen  that,  in  describing  the  crime  which  the  defend- 
ant is  charged  with  iiaving  intended  to  commit,  viz.,  the  rape, 
the  pleader  has  not  used  the  word  ''  unlawfully,"  which  enters 
into  the  statutory  description  of  that  offence.  No  equivalent 
word  is  used.  Had  the  word  ''  feloniously "  been  used  in 
describing  the  intended  rape,  that  would,  doubtless,  have  been 
sufficient,  as  an  act  could  not  be  felonious  without  being  unlaw- 
iul.  Weinzorpflinv.  The  State,  7  Blackf.  186;  Sloan  v.  2%e 
State,  42  Ind.  570.  It  would  seem,  therefore,  that  the  indict- 
ment is  not  good  for  anything  more  than  a  simple  assault  and 
battery.  But  the  motion  to  quash  was  correctly  overruled, 
because  the  indictment  contained  a  valid  charge  of  assault  and 
battery,  and  the  intent  charged,  thoagh  nugatory,  does  not 
vitiate  that  which  is  correctly  charged.  The  motion  to  quash 
appears  to  have  been  addressed  to  the  whole  indictment,  and 
not  to  that  part  merely  charging  the  intent. 

There  was  no  motion  in  arrest  of  judgment,  nor  is  it 
assigned  for  error  that  the  indictment  is  not  sufficient  to  sus- 
tain the  judgment.  There  was  no  exception  taken  to  the  judg- 
ment as  rendered.  The  objection  to  the  indictment  is  in  no 
way  so  presented  to  this  court  as  to  make  it  available  to  the 
appellant. 

We  proceed  to  the  consideration  of  other  questions  arising 
in  the  cause. 

It  appeared  on  the  trial  of  the  cause  that  the  person  charged 
to  have  been  assaulted  by  the  defendant  was  a  female  child, 
between  eleven  and  twelve  years  of  age  at  the  time  of  the 
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sssaolt.  The  court  gave,  as  applicable  to  the  case,  the  follow- 
ing charge,  to  which  the  defendant  excepted,  viz. : 

"  You  will  observe  that  if  a  person  has  carnal  knowledge 
of  a  woman  child,  under  the  age  of  twelve  years,  he  is 
guilty  of  rape,  whether  the  carnal  knowledge  was  with  or 
without  the  consent  of  the  child ;  for  the  law  presumes  that  a 
child  under  the  age  of  twelve  years  is  not  capable  of  consent- 
ing to  intercourse,  so  that  a  man  having  connection  with  her 
is  guilty  of  rape,  whether  it  was  with  her  consent  or  not." 

The  jury  must  have  understood  from  this  charge  that  if  the 
defendant  perpetrated  the  assault  and  battery  upon  the  child, 
she  being  under  the  age  of  twelve  years,  with  intent  to  have 
carnal  connection  with  her,  he  might  be  convicted  of  the 
offence  charged,  without  regard  to  the  question  whether  he 
intended  to  have  such  connection  with  or  without  her  con- 
sent. 

The  charge  may  have  been  correct  as  an  abstract  proposi- 
tion, but  it  was  clearly  wrong  as  applied  to  the  charge  con- 
tained in  the  indictment.  The  indictment  charges  that  Mary 
£.  Clayes,  the  person  charged  to  have  been  assaulted,  was  a 
woman,  and  that  the  defendant  intended  to  carnally  know  her 
forcibly  and  against  her  will.  The  statute  defining  and  pro- 
viding punishment  for  rape  provides,  that  "every  person  who 
shall  unlawfully  have  carnal  knowledge  of  a  woman  against 
her  will,  or  of  a  woman  child  under  twelve  years  of  age,  shall 
be  deemed  guilty  of  a  rape,^'  etc.  2  G.  &  H.  440,  sec.  14. 
This  statute,  it  will  be  seen,  enumerates  two  classes  of  &cts, 
each  of  which  constitutes  a  rape.  First,  it  is  a  rape  to  unlaw- 
faUy  have  carnal  knowledge  of  a  woman  against  her  will.  We 
take  it  that  all  females  of  the  human  species  over  twelve  years 
of  age  are  to  be  deemed  women  within  the  meaning  of  the 
first  clause  of  the  statute.  Second,  it  is  a  rape  to  unlawfiilly 
have  carnal  knowledge  of  a  woman  child  under  twelve  years 
of  age.  In  the  second  case,  it  is  immaterial  whether  the  child 
consent  or  not,  for  if  she  consent,  the  act  constitutes  a  rape 
nevertheless.  But  the  prosecutor  cannot  charge  a  rape  of  the 
one  class,  and  sustain  the  eha:rge  by  proof  of  a  rape  of  the 
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other  class.  Nor  can  he  charge  an  assault  and  battery  with 
intent  to  commit  a  rape  of  the  one  class,  and  sustain  the  charge 
by  evidence  of  an  intent  to  commit  a  rape  of  the  other  class. 
The  variance  between  the  allegations* and  the  proof  is  &taL 
This  is  established  by  the  following,  among  other  authorities 
that  might  be  cited:  1  Whart.  Crim.  Law,  sec.  611 ;  1  Bish. 
Crim.  Prac.,  sees.  485, 886 ;  Turletf  v.  The  State,  3  Humph.  323 ; 
Hooker  v.  ITie  State,  4  Ohio,  348 ;  The^  StaU  v.  Noble,  15  Me. 
476 ;  State  y.  Jackson,  30  Me.  29 ;  Dick  v.  The  State,  30  Miss. 
631. 

There  need  be  no  trouble  in  cases  of  this  kind,  as,  if  there 
is  any  doubt  about  the  age  of  the  person  assaulted  or  ravished, 
the  offence  can  be  charged  both  ways  in  different  counts. 

A  motion  for  a  new  trial  was  properly  made,  and  should 
have  been  sustained. 

There  are  some  other  questions  made  in  the  cause,  but  as  we 
suppose  ihey  will  not  be  likely  to  again  arise  upon  the  trial 
of  the  defendant  upon  this  indictment,  we  pass  them  over. 

The  judgment  below  is  reversed,  and  the  cause  remanded 
for  a  new  trial.  The  clerk  will  give  the  proper  notice  for  the 
return  of  the  prisoner. 


Maktik  «.  BLabbison  et  al. 

Beoobd. — Molitm  for  New  T^riaL — ^A  modem  for  a  neir  trial  1)6oome0  a  part 
of  the  rpoord  without  a  bill  of  exceptionB,  and  bj  an  exception  to  the 
ruling  thereon  the  question  as  to  the  correctness  of  such  ruling  is  reserved. 

BAWB,—Affidami  tn  Support  of  Motion  for  New  Trial— An  affidavit  filed  in 
support  of  a  motion  for  a  new  trial,  although  referred  to  in  the  motion, 
is  not  a  part  of  the  record,  unless  made  so  by*  a  bill  of  ezoq>tioDB. 

From  the  Hendricks  Circuit  Court 

jr.  4-  Holman,  for  appellant. 

N.B.  Taylor,  F.  Band,  and  E.  Tajflar,  for  appellees. 
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DowNET,  J. — ^Action  by  the  appellees  against  the  appellant, 
on  a  promissory  note,  commenced  in  the  superior  court  of 
Marion  county.  After  the  issues  were  formed,  there  was  a 
change  of  venue  to  Hendricks  county. 

The  defendant  failed  to  appear  at  the  trial,  and  there  was  a 
trial  of  the  issues  by  the  court,  without  a  jury,  and  finding  and 
judgment  for  the  plaintiffi,  on  the  eighth  day  of  the  May  term 
of  the  court,. in  the  year  1874.  On  the  eighteenth  day  of  the 
same  term  of  the  court,  the  defendant  moved  the  court  for  a 
new  trial  for  the  following,  among  other  causes : 

'^  4.  Because  of  the  misconduct  of  the  plaintifis  and  the 
surprise  of  the  defendant,  all  of  which  is  particularly  set  out 
in  the  affidavit  of  John  A.  Holman,  hereto  attached,  and  on 
which  this  specification  of  his  said  motion  is  based,  and  to 
which  defendant  refers  in  support  thereof 

The  affidavit  is  copied  into  the  transcript  immediately  fol- 
lowing the  motion,  but  is  not  made  part  of  the  record  by  a 
bill  of  exceptions. 

The  overruling  of  the  motion  for  a  new  trial  is  the  error 
alleged  and  relied  upon  fi>r  a  reversal. 

The  fourth  ground  of  the  motion,  which  is  set  out  by  us 
above,  is  the  only  ground  relied  upon. 

Counsel  for  appellees  insist  that,  as  the  affidavit  is  not  made 
part  of  the  record  by  bill  of  exceptions,  it  cannot  be  treated 
by  us  as  in  the  record  for  any  purpose. 

Counsel  for  appellant  urges  that  not  only  the  written  motion, 
but  also  the  affidavit  in  support  of  it  and  the  decision  thereon, 
become  part  of  the  record  without  a  bill  of  exceptions.  Coun- 
sel for  appellant  refers  to  MaUock  v.  Todd,  19  Ind.  130,  and 
EHrby  v.  Cannon,  9  Ind.  371,  in  support  of  his  position.  We 
think  these  cases  do  show  that  the  motion  for  a  new  trial 
becomes  a  part  of  the  record  without  a  bill  of  exceptions,  and 
that  the  question  is  reserved  by  an  exception  to  the  ruling  of 
the  court  thereon.  But  we  do  not  think  they  sustain  the  posi- 
tion that  affidavits  in  support  of  the  motion,  although  referred 
to  in  the  motion,  become  part  of  the  record.  On  the  contrary, 
in  the  first  cited  case,  the  court  say : 
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^' A  motion  was  made  for  a  new  trial.  It  was  asked  on  two 
grounds^  viz. :  That  the  verdict  was  not  sustained  by  the  evi- 
dence^ and  that  the  jury  misbehaved  themselves  in  their  retire- 
ment. The  affidavits  showing  the  misconduct  of  the  jury  were 
not  natural^  necessary  parts  of  the  record  of  the  cause^  and 
were  not  made  a  part  of  the  record  by  bill  of  exceptions;  and 
we  cannot^  therefore,  notice  that  ground  for  a  new  trial.'' 

The  following  other  cases  are  upon  the  same  subject,  and 
we  think  require  us  to  hold  that  the  affidavit  is  not  properly  a 
part  of  the  record :  Whaky  v.  Gleaaon,  40  Ind.  405 ;  Blaeh- 
foeU  V.  Acton,  38  Ind.  425  ;  Blizzard  v.  Phebua,  35  Ind.  284; 
BeU  V.  Riaiker,  29  Ind.  267 ;  Whiteside  v.  Adams,  26  Ind. 
250;  Horton  v.  WiUiams,  25  Ind.  316 ;  Cochran  v.  Dodd,  16 
Ind.  476;  Taylor  v.  Fletcher,  15  Ind.  80;  Bound  v.  The 
State,  14  Ind.  493 :  Hophim  v.  The  Oreensburg,  etc.,  Co.,  46 
Ind.  187. 

In  the  last  named  Case,  it  was  said :  "  The  motion  for  anew 
trial  is  properly  part  of  the  record,  but  its  statements  cannot 
supply  the  &cts  which  should  appear  in  the  bill  of  exceptions. 
Its  statements  cannot  be  taken  as  true,  like  those  of  the  bill  of 
exceptions.  The  motion  is  the  language  of  counsel,  while  the 
bill  of  exceptions  is  the  language  of  the  court.  The  bill  of 
exceptions  imports  the  truth,  while  the  statements  in  the 
motion  must  be  shown  to  be  true  by  some  appropriate  evi- 
dence.'' 

Counsel  for  appellant  claims  that  the  affidavit  was  copied  at 
length,  with  the  motion  for  a  new  trial,  on  the  order  book,  and 
as  it  appears  that  the  record  of  the  action  of  the  court  was 
read  and  signed  the  next  morning,  that,  therefore,  the  affidavit 
is  properly  in  the  record.  One  answer  to  this  is,  that  the 
transcript  before  us  does  not  show  that  the  affidavit  was  copied 
on  the  order  book.  If  it  did,  still  we  should  doubt  the  cor- 
rectness of  the  position. 

The  judgment  is  affirmed,  with  costs. 
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Kai«som  v.  Turley. 

FaoMiBaoBY  Note. — Note  Made  as.  CoUaterdL—A.  and  B.  made  their  joint 
and  several  negotiable  note  to  C.  The  note  was  assigned  to  D.  without 
indorsement.  8ait  hj  D.  against  B.  on  the  note.  The  evidence  showed 
that  B.  signed  the  note  at  the  request  of  E.,  knowing  that  £.  would  deposit 
the  note  with  D.  as  collateral  security  for  money  borrowed  by  E.  of  D. 
Afterward  D.  informed  B.  that  the  parties  wished  him  to  buy  the  note, 
and  B.  told  D.  not  to  buy  it,  that  he  only  signed  it  "  as  surety  for  a 
pledge/'  and  for  D.  to  make  his  money  out  of  A. 

Eddf  that  the  evidence  entitled  D.  to  recover  of  B. 

From  the  Harrison  Circuit  Court 

Slaughter  &  Jordon,  and  A.  Stephens,  for  appellant. 

8.  K.  Wolfe,  for  appellee. 

BiDDiiE,  J. — The  appellee  brought  suit  against  the  appel- 
lant^ on  a  negotiable  note^  joint  and  several^  made  by  the 
appellant  and  Howard  M.  Ott^  payable  to  the  order  of  L.  M. 
Jones^  and  assigned  to  the  appellee  without  indorsement. 
Jones  was  made  a  party  defendant^  to  answer  as  to  his  interest. 
Answers  were  filed  and  issues  joined^  which  need  not  be  par- 
ticularly noticed^  as  no  question  was  raised  upon  them  of  which 
the  appellant  can  complain.  Trial  and  finding  by  the  court^ 
judgment  against  the  appellant^  exceptions^  and  appeal. 

The  only  question  properly  raised  in  the  record  is  as  to  the 
sufficiency  of  the  evidence  to  sustain  the  finding. 

The  appellant  testified  as  follows : 

''I  am  a  defendant  in  this  suit ;  I  signed  the  note  in  plain- 
tiff's complaint  mentioned,  in  the  last  week  in  June,  1870;  I 
signed  the  note  under  these  circumstances :  Mr.  Brockaway 
was  in  business  in  Palmyra;  he  came  into  my  store  one  morn- 
ing and  asked  me  to  loan  him  one  hundred  dollars ;  I  told  him 
I  was  building,  and  needed  money,  and  asked  to  be  excused ; 
Brockaway  then  drew  out  this  note,  and  said  he  would  deposit 
it  as  security  if  I  would  let  him  have  one  hundred  dollars ; 
he  said  there  was  one  hundred  and  sixty-six  dollars  yet  due 
on  it ;  I  looked  at  the  note  and  saw  the  indorsements  on  it; 
Vol.  L.— 18 
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found  that  was  correct ;  he  then  asked  me  where  he  coald  get 
it;  I  told  him  he  could  probably  get  the  money  of  Mr.  Tur- 
ley  (the  plaintiff) ;  he  stepped  out^  and  was  gone  probably 
half  an  hour^  and  came  back  and  said :  '  Ransom^  Torley  says 
I  can  have  the  money  if  I  will  deposit  this  note  with  him  as 
collateral  securiiy,  you  signing  the  note/  Then  I  agreed  to 
sign  and  did  sign  it  for  that  purpose^  that  it  was  to  be  depos- 
ited as  a  pledge  for  one  hundred  -dollars^  and  I  signed  it  no 
other  way ;  Mr.  Brockaway  then  went  out^  and  came  back  in 
about  an  hour  with  Mr.  Turley ;  Mr.  Turley  came  to  my  desk 
and  said^  '  Ransom^  please  count  that  money  f  and  he  asked 
if  that  was  one  hundred  dollars ;  I  counted  it^  and  told  him 
it  was ;  Brockaway  took  the  money,  and  Turley  asked  him  if 
it  was  all  right,  and  he  said  it  was ;  Brockaway  then  said  to 
me,  '  Is  that  all  right  ?^  and  I  said  it  was ;  in  a  week  or  ten 
days  afterwards,  the  plaintiff,  Turley,  came  into  my  store  and 
said,  '  Dick,  those  fellows  want  to  sell  me  that  note ;'  said  I, 
^  Don^t  buy  it ;  I  only  signed  it  as  a  surety  for  a  pledge ;'  said 
I,  '  Ott  is  back  from  Kentucky ;  you  go  make  your  money.' 
Turley  said  nothing,  and  I  heard  nothing  further  until  after 
suit  was  brought  on  the  note,  and  then,  one  Sunday,  I  saw  Tur- 
ley on  Brown's  porch,  in  Palmjrra ;  he  was  talking  about  the 
note,  and  I  stopped  him ;  X  said  to  him,  '  I  told  you  not  to 
buy  that  note ;  I  told  you  I  only  signed  it  to  secure  a  pledge 
for  one  hundred  dollars ;'  '  I  know  you  did,  Dick,  but  it  is  a 
plain  note  of  hand,  and  all  the  devils  in  hell  can't  get  your 
name  off.'  I  had  another  conversation  with  Turley,  at  his 
house,  aft^er  this ;  this  was  on  Sunday  morning ;  I  asked  him 
if  he  had  brought  suit  on  the  note,  and  told  him  he  had  not 
treated  me  right ;  I  told  him  I  did  not  know  that  he  held  the 
note ;  that  I  thought  it  had  been  settled  long  ago ;  said  I, '  You 
ought  to  have  come  and  seen  me ;  you  know  I  forbade  you 
buying  the  note.'  Turley  said  he  had  no  confidence  in  Ott, 
and  he  rather  apologized  for  suing  without  giving  me  notice.'' 
The  above  statement  showed  the  fitcts  of  the  case,  as  they 
were  substantially  proved  on  the  trial,  and  we  think  the  appel- 
lant, by  his  own  showing,  is  liable.    He  became  a  maker  of 
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ihe  note  with  a  full  knowledge  of  the  &ct6,  and,  in  doing  so, 
made  himself  liable  as  such  for  the  amount  due  on  the  note  at 
the  time  he  signed  it,  and  not  merely  for  the  hundred  dollars 
for  which  the  note  was  pledged.  The  purchase  of  the  note 
afterwards  by  the  appellee  does  not  affect  the  rights  or  the 
obligation  of  the  appellant.  The  appellee  might  have  main- 
tained his  suit  on  the  note  merely  as  the  holder  as  collateral 
security  for  the  loan,  and,  as  against  the  appellant  as  maker, 
recovered  the  whole  amount  due  upon  it.  The  question  raised 
by  the  appellant,  whether  the  pledgee  could  purchase  the  note 
of  the  pledgor,  is  not  one  which  will  aid  him  in  this  case.  His 
liability  on  the  note  as  maker  would  be  the  same  to  either  one 
who  was  the  legal  holder  of  the  note.  Jones  v.  Hawkins,  17 
Ind.  550 ;  Smith  v.  Hunter,  33  Ind.  106. 
The  judgment  is  affirmed. 


The  Boabd  of  Commdssionebs  of  Kosciusko  County  v. 

Epebson. 

Fbacucb. — Bill  qf  Exeqitums, — Time  rf  FiUng, — ^Where  time  ia  giTen  to 
prepare  a  bill  of  exceptions,  it  must  be  prepared,  signed  by  the  jadge;,  and 
filed  with  the  derk,  so  as  to  become  a  part  of  the  record,  within  the  time 
given.  Signing  it  and  maridng  it  as  filed  with  the  judge,  witliin  the  time 
limited,  are  not  anfficient. 

From  the  Fulton  Conmion  Pleas. 

tf.  8.  Frazer,  B.  B.  EnceU,  and  C.  W.  Chapman,  for  appel- 
lant. 

Morris  &  Withers,  McDonald  &  Bidler,  and  Giase,  WUetach 
A  Chase,  for  appellee. 

Downey,  J. — ^Action  by,  and  judgment  in  &vor  o^  the 
appellee  against  the  appellant.  Judgment  was  rendered  in 
August,  1872,  and  the  court  then  ordered,  that  '^  the  counsel 
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of  said  defendants  are  given  until  the  1st  day  of  Januaiy, 
1873^  to  prepare  their  bill  of  exceptions." 

The  concluding  part  of  the  bill  of  exceptions^  which  is  in 
the  record,  states,  "And  time  was  thereupon  given  to  the 
defendant  until  the  1st  day  of  January,  1873,  to  prepare  its 
bill  of  exceptions,  which  is  done  within  the  time  li Edited,  and 
the  same  is  sealed  by  the  court  this  31st  day  of  December^ 
1872." 

To  this  is  appended  the  signature,  seal,  and  official  designa- 
tion of  the  judge.  Immediately  following  is  this,  "The  above 
bill  of  exceptions  was  signed  and  filed  with  me  January  Ist, 
1873,"  which  is  signed  by  the  judge  in  like  manner.  It  was 
filed  in  the  clerk's  office,  as  the  clerk's  indorsement  states,  on 
the  15th  day  of  March,  1873. 

A  motion  is  made  by  the  appellee  to  strike  iihebill  of  excep- 
tions out  of  the  record,  and  we  think  the  motion  will  have  to 
be  sustained. 

The  statute  provides  that  the  party  objecting  to  the  decision 
must  except  at  the  time  the  decision  is  made,  but  time  may  be 
given  to  reduce  the  exceptions  to  writing,  but  not  beyond  the 
term,  unless  by  special  leave  of  the  court.  2  6.  &  H.  209^ 
sec.  343. 

By  another  section,  it  is  enacted  that  when  the  bill  is  pre- 
sented, if  true,  the  judge  shall  sign  it,  whereupon  it  shall  be 
filed  with  the  pleadings  as  a  part  of  the  record,  etc.  2  G.  & 
H.  209,  sec.  346. 

We  think  that  where  time  is  given  to  "prepare"  a  bill 
of  exceptions,  or,  in  the  language  of  the  statute,  "to 
reduce  the  exceptions  to  writing,"  it  must  be  intended  that 
the  bill  of  exceptions  must  be  prepared,  signed  by  the  judge, 
and  filed  with  the  clerk,  so  as  to  become  a  part  of  the  record, 
within  the  time  given.  If  to  prepare  a  bill  of  exceptions 
means  no  mpre  than  to  get  it  ready  for  the  signature  of  the 
judge,  then,  in  this  case,  there  was  no  limit  to  the  time  within 
which  the  judge  might  sign  it,  or  the  clerk  file  it.  Counsel 
say,  in  such  a  case,  it  must  be  signed  and  filed  within  a  rea- 
sonable time.    Such  a  rule  is  attended  with  too  much  unoer- 
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iainiy  to  commend  itself  to  our  judgment,  or  deserve  our 
approval.  Counsel  urge  that  the  judge  may  require  and  inaj 
take  time  to  examine  the  bill  of  exceptions  after  it  is  presented 
to  him,  and  the  party  thus  be  unable  to  file  it  within  the  time, 
and  in  consequence  lose  the  benefit  of  his  exceptions. 

It  is  deemed  a  sufficient  answer  to  this  to  say  that  the  party 
should  prepare  the  bill  of  exceptions  long  enough  before  the 
expiration  of  the  time  allowed  to  give  the  judge  an  opportu- 
nity to  examine  and  sign  it,  and  himself  time  to  have  it  filed 
in  the  clerk^s  office  within  the  time  fixed.  The  certainty  of 
this  rule  will  more  than  compensate  for  any  inconvenience 
which  can  grow  out  of  it.  We  apprehend  that  many  incon- 
veniences, if  not  positive  evils,  would  grow  out  of  a  rule 
which  would  allow  a  judge  an  unlimited  time  in  which  to  sign 
a  bill  of  exceptions  idier  it  had  been  prepared,  or  which  would 
allow  the  party  an  indefinite  time  in  which  to  file  it  after  it  is 
signed.  But  should  we  adopt  the  rule  insisted  upon  by  coun- 
sel for  the  appellant,  that  is,  that  aft;er  the  bill  has  been  pre- 
pared and  delivered  to  the  judge  within  the  time  allowed,  it 
may  be  signed  by  the  judge  and  filed  with  the  clerk  within  a 
reasonable  time  thereaft;er,  we  could  not  hold  that  the  bill  was 
filed  in  this  case  within  a  reasonable  time.  It  was  signed  by 
the  judge  either  on  the  31st  day  of  December,  1872,  or  on  the 
Ist  day  of  January,  1873.  It  was  not  filed  until  the  16th  day 
of  March,  1873,  two  months  and  a  half  aft;er  it  was  signed. 
This  surely  was  not  within  a  reasonable  time. 

But  we  do  not  put  the  case  upon  this  ground.  Counsel  refer 
OS  to  the  case  of  Albaugh  v.  James,  29  Ind.  398,  as  an  author- 
ity in  support  of  their  position.  This  case  has  been  practi- 
cally overruled  in  several  later  cases,  and  should  not  any  longer 
be  regarded  as  authority  on  this  point. 

There  is  no  question,  in  the  case  under  consideration,  which 
the  appellant  attempts  to  present,  that  does  not  depend  upon 
the  bill  of  exceptions,  and  therefore  nothing  that  we  can 
decide. 

The  judgment  is  affirmed,  with  costs. 
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TRBSPJLaB,—J<nni  Trttpamersr-Bighi  of  Actum.— An  injaxed  part^  may  m» 
teveral  joint  trespaasera  Beparatelj,  and  prosecute  each  suit  to  final  judg* 
ment ;  but  then  he  must  elect  against  whom  he  will  take  execution. 

Same. — ExeeiUiion.—A.  final  judgment  and  an  execution,  or  an  order  for  an 
execution,  against  one  of  several  joint  tiespaaBers,  is  a  discharge  of  all 
the  others. 


From  the  Crawford  CSrcuit  Court 

F.  Wikon,  If.  F.  Ihmn,  and  J.  W.  Tucker,  for  appellant. 

BiDDiiE^  J. — On  the  12th  day  of  March^  1873,  the  appel- 
lant  brought  his  action  against  the  appellee  and  Peter  Grodfiey^ 
for  an  assault  and  battery. 

The  complaint  contains  two  paragraphs.  The  first  parar- 
graph  alleges,  ^'  that  said  defendants  assaulted  and  beat  the 
plaintiff,  whereby ,*'  etc. 

The  second  paragraph  alleges  the  same  thing,  with  aggravi^ 
tion,  and  special  damages,  whereby,  etc. 

The  appellee  pleaded  several  paragraphs  of  answer,  all  of 
which  were  withdrawn,  but  the  third  paragraph,  which  is  as 
fi^llows: 

That,  in  1869,  the  appellant  sued  the  appellee  and  Peter 
Godfrey,  for  the  same  trespass ;  that  at  the  February  term  of 
the  court,  1870,  he  recovered  a  joint  judgment  against  said 
appellant  and  Godfirey,  on  de&ult,  for  twelve  hundred  dollars 
and  costs ;  that  at  the  February  term,  1871,  on  motion,  the 
court  set  aside  the  de&ult  and  judgment  as  to  the  appellant, 
'^  for  the  reason  that  this  defendant  (the  appellant)  did  not 
have  actual  notice  of  said  suit  at  the  time  default  and  judg- 
ment therein  were  taken  against  him,  leaving  said  judgment 
so  taken  against  Peter  Godfrey  in  full  force,  unappealed  from, 
and  unreversed ;"  that  afterwards  the  appellant  sued  out  exe- 
cution in  due  form  of  law,  and  placed  the  same  in  the  hands  of 
the  sheriff  of  Crawford  county ;  that  said  sheriff  levied  the 
same  on  the  property  of  said  Peter  Godfrey,  and  sold  the  same 
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in  due  form  of  law,  etc. ;  all  of  wliich  is  more  particularly 
averred  as  to  time,  place,  etc. ;  wherefore,  etc 

The  appellant  demurred  to  this  paragraph  of  answer,  fi)r 
want  of  sufficient  &cts ;  the  court  overruled  the  demurrer, 
and,  the  appellant  refusing  to  reply,  rendered  judgment  in 
&vor  of  the  appellee  for  his  costs.  Exceptions  and  appeal 
were  properly  t£^en. 

The  error  assigned  is  overruling  the  demurrer  to  the  third 
paragraph  of  answer,  which  raises  the  only  question  in  the 
case. 

The  appellee  files  no  brief,  and  the  appellant  cites  no 
authorities. 

In  England,  such  a  plea  as  the  third  paragraph  of  the 
answer  in  this  case,  even  without  averring  the  issue  of  an  exe- 
cution on  the  judgment,  would  be  held  good.  In  Brinsmead 
V.  Harrison,  L.  R.  7  C.  P.  547,  a  late  English  case,  it  was 
held  that  a  judgment  against  A.  for  the  joint  tort  of  A. 
and  B.  is  a  bar  to  another  action  against  B.  for  the  same  act. 
Keij[.y,  C.  B.,  remarks : 

'^  If  it  were  held  not  to  be  a  defence,  the  effect  would  in  the 
first  place  be  to  encourage  any  number  of  vexatious  actions, 
wherever  there  happened  to  be  several  joint  wrong-doers.  An 
unprincipled  attorney  might  be  found  willing  enough  to  bring 
an  action  against  each  and  every  of  them.  *  *  Judgment 
having  been  recovered  against  one  or  more  of  the  wrong-doers, 
and  damages  assessed,  if  that  judgment  afforded  no  defence,  the 
plaintiff  might  proceed  to  trial  against  another  of  them,  and  the 
second  jury  might  assess  a  different  amount  of  damages.  Which 
amount  is  the  plaintiff  to  levy?  *  *  There  is  no  author- 
ity whatever — ^since  the  reigns  of  the  Henrys  and  the  Edwards 
nothing  approaching  to  an  authority  has  been  cited — ^to  shew 
that  such  a  plea  as  this  would  not  be  a  good  defence." 

In  America,  the  decisions  upon  this  question  have  not  been 
uniform.  In  some  of  the  states,  it  has  been  held  that  it 
requires  a  satis&ction  of  a  judgment  against  one  joint  tort-fea- 
sor before  it  can  be  pleaded  in  bar  by  a  co-tort-feasor  in 
another  action  for  the  same  wrong;  others  hold  that  taking 
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execution  is  sufficient^  without  averring  satis&ction.  Perhaps 
some  have  gone  to  the  extent  of  the  English  rule. 

In  our  opinion^  the  true  doctrine  was  announced  in  AUen 
V.  WheaOey,  3  Blackf.  332  : 

"  The  injured  party,  if  he  choose^  may  sue  several  joint  tres- 
passers separately,  and  prosecute  each  suit  to  a  final  judgment^ 
but  there  he  must  stop  and  elect  against  whom  he  will  take  his 
execution^  *  *  He  cannot  have  two  separate  executions. 
Hence  a  final  judgment  and  an  execution,  or  an  order  for  an 
execution,  against  one  of  several  joint  trespassers,  is  a  dis- 
charge of  all  the  others/* 

And  we  believe  thb  to  be  the  current  of  American  author- 
ities. Davis  V.  ScoU,  1  Blackf.  169 ;  Fitzgeraid  v.  Smith,  1 
Ind.  310 ;  Prichard  v.  CampbeUy  5  Ind.  494 ;  Snodgrasa  v. 
Hunty  15  Ind.  274;  Golding  v.  HaU,  9  Porter,  169;  Blanm 
v.  Orodieron,  20  Ala.  320;  Smith  v.  SingleUm,  2  McMulIan, 
184. 

We  are  of  opinion  that  the  ruling  of  the  court  below  was 
right.  » 

The  judgment  is  affirmed. 


NORDMAN  V.  StOUOH. 


Pleadino. — (hmpkuntfor  New  TridL — DUigenoe, — Complaint  for  a  new  trial 
on  the  ground  of  the  abflence  from  the  coantj,  at  the  time  of  the  former 
trial,  of  a  material  witness  for  the  party  applying  for  the  new  trial,  who 
was  nnable,  until  after  the  trial,  to  learn  the  whereabouts  of  the  witneas, 
the  only  allegation  of  diligence  being  ''  that  he  used  due  diligence  to 
ascertain  before  trial  the  whereabouts  of  said  witness." 

Hddf  that  the  allegation  as  to  diligence  was  insufficieni. 

From  the  Greene  Circuit  Court. 

T.  E.  Johnson  and  E.  E.  Bose,  for  appellant. 

A.  O.  Oatnns  and  E.  H.  C.  Oavina,  for  appellee. 
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DowKEY,  J. — ^This  was  a  complaint  for  a  new  trial,  to 
which  a  demurrer  was  sustained  by  the  circuit  court,  and  which 
ruling  is  here  alleged  to  be  erroneous. 

The  ground  on  which  the  new  trial  was  asked  is,  that  one 
Kudisill  was  a  material  witness  for  the  plaintiff  in  the  former 
cause ;  that  he  had  left  the  county  before  the  trial ;  that  the 
plaintiff  was  unable  to  learn  of  his  whereabouts  until  after  the 
cause  was  tried. 

The  following  is  the  only  allegation  of  diligence  in  the 
complaint: 

^'  That  he  used  due  diligence  to  ascertain  before  trial  the 
whereabouts  of  said  BudisilL'' 

There  is  no  case,  that  we  ar^  aware  o^  in  which  a  party  is 
required  to  allege  diligence  that  he  may  do  it  in  this  form. 
Had  the  defendant  applied  for  a  continuance,  on  account  of 
the  absence  of  the  witness,  such  a  statement  of  the  diligence 
used  to  have  him  at  the  trial  would  have  been  entirely  insuffi- 
cient.   The  party  should  state  what  acts  of  diligence  he  used. 

Other  objections  to  the  complaint  are  urged,  but  need  not 
be  examined. 

The  judgment  is  affirmed,  with  costs. 


Bock  v.  The  State. 


TUBSFIKX.— lUE-Gbie.— ^^^iuoZ  to  Bty  Tod—A  tunpike  oompany,  entitled 
bj  statute  to  erect  a  toll-gate  and  collect  toll,  may  doee  sach  gate  against 
a  trayeller  liable  to  pay  toll  who  attempts  to  pass  without  payment 

Bjlmx, — Orvmncd  Loud, — MaUeious  Tngpan, — Where  a  traveller,  liable  to  pay 
toll,  bat  refusing  to  do  so,  against  whom  a  toll-gate  was  so  dosed,  forcibly 
sawed  open  the  gate  and  passed  through,  he  was  guilty  of  malidoas 
tiespasB. 

From  the  Hamilton  Circuit  Court 
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Qarver  &  Losey,  for  appellant. 

C.  A.  BuaMrkf  Attorney  General^  and  B.  B.  Doyle,  for  the 
State. 

Pettit,  C.  J. — This  prosecution  was  commenced  before  a 
justice  of  the  peace^  against  the  appellant,  for  malicious  tres- 
pass, in  injuring  a  toll-gate  on  a  gravel  road.  There  was 
judgment  of  guilty,  and  a  fine  assessed  before  the  justice.  On 
appeal,  the  case  was  tried  by  the  court,  without  a  jury,  result- 
ing in  a  judgment  of  guilty  and  a  fine  of  five  dollars. 

The  only  question  is  as  to  the  sufficiency  of  the  evidence  to 
sustain  the  finding  and  judgment.  It  shows  that  the  defend- 
ant was  travelling  with  a  two-horse  team,  and  refused  to  pay 
toll,  and  the  gate  was  closed  against  him,  and  he  took  a  pistol 
in  one  hand  and  a  saw  in  the  other,  with  which  he  sawed  open 
the  gate  and  went  through. 

It  is  claimed  that  the  company  had  no  right  to  close  the 
gate  and  prevent  travel  on  the  road  unless  toll  was  paid,  and 
that  the  only  means  for  collecting  toll  is  by  suit.  We  do  not 
think  so.  Sec.  13,  1  G.  &  H.  477,  authorizes  the  company  to 
erect  toll-gates,  and  we  think,  by  necessary  implication,  that 
the  gates  may  be  closed  against  all  travellers  who  are  liable 
but  refuse  to  pay  toll.  See  Pingry  v.  Washhurnf  1  Aikens^ 
264 ;  Green  Mountain  Turnpike  Oo.  v.  Hemmingwayy  2  Vt.  512. 

It  is  claimed  that  the  road  was  out  of  repair  to  such  an 
extent  that  the  defendant  was  not  liable  to  pay  toll,  and  section 
10, 1  G.  &  H.  477,  is  cited.  The  evidence  as  to  the  condition 
of  the  road  is  somewhat  conflicting,  and  on  it  we  cannot 
reverse  the  judgment. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 
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McCoy  v.  Reck. 

ScEAPiNO.— iSspfmi, — ^A  complaint  in  an  action  for  tlie  Tecovery  of  tlie  poa- 
aeadoQ  of  personal  property,  commenced  before  a  jostioe  of  the  peace^ 
which  does  not  allege,  aa  required  hj  section  71, 2  G.  A  H.  598,  that  the 
property  has  not  been  taken  by  virtue  of  any  execution  or  other  writ 
against  the  plaintiff,  or,  if  it  has  been  so  taken,  that  the  same  is  exempt 
from  execution,  is  bad  on  demuner. 

fiAMK. — ^A  complaint  in  an  action  for  the  recoTery  of  the  possession  of  per- 
sonal property,  which  allies  that  such  property  was  given  by  the  plaintiff 
to  the  defendant  in  exchange  for  other  personal  property  upon  false  and 
fraudulent  representations  made  by  the  defendant,  set  out  in  the  oomplaint| 
but  which  does  not  allege  the  rescission  of  the  contract  of  exchange,  is 
bad  on  demuner. 

From  the  Spencer  Circuit  Court. 

C.  L.  Wedding  and  i2.  O,  EocmSj  for  appellant. 

X.  Q.  &  C.  A.  DeBruUr  and  X.  D.  Abbott,  for  appellee. 

Downey,  J. — Replevin  commenced  before  a  justice  of  the 
peace,  by  the  appellee,  against  the  appellant,  to  recover  two 
mules. 

The  complaint,  which  is  quite  informal,  states  that  the 
plaintiff  traded  the  mules  to  the  defendant  for  two  horses, 
allies  that  the-  defendant  fraudulently  represented  the  horses 
to  be  sound,  knowing  that  they  were  unsound  and  diseased 
with  stiffness,  broken  wind,  and  thrumps,  and  alleges  that  they 
are  worthless.  The  plaintiff  therefore  avers  that  he  is  the 
owner  and  entitled  to  the  possession  of  the  mules,  of  which 
the  defendant  has  possession  without  right,  and  which  he 
tmlawfiilly  detains  from  the  plaintiff. 

The  value  of  the  mules  is  alleged  to  be  one  hundred  and 
fifty  dollars,  as  the  complaint  appears  in  the  record.  What 
judgment  was  rendered  before  the  justice  of  the  peace,  does 
not  appear.  The  case,  however,  found  its  way  into  the  circuit 
oourt,  where  there  was  a  demurrer  to  the  complaint,  which  was 
overruled.  Trial  by  jury,  and  verdict  and  judgment  for  the 
plaintiff. 


so 
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The  action  of  the  court  in  overruling  the  demurrer  to  the 
complaint  is  assigned  as  error. 

We  think  the  complaint  is  insufficient.  It  does  not  conform 
to  section  71,  2  G.  <&  H.  598,  which  governs  the  case.  That 
section  requires  the  complaint  to  show  that  the  property  ^^  has 
not  been  taken  by  virtue  of  any  execution  or  gther  writ,*'  etc. 
The  complaint  does  not  contain  this  allegation.  The  com- 
plaint does  not  allege  any  rescission  of  the  contract  of 
exchange. 

Other  questions  are  argued,  but  they  need  not  be  decided. 

Thejudgmentis  reversed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  sustain  the  demurrer  to  the  complaint. 


McGuiBE  V.  The  State. 

CBnoNAi.  Law.— JndicfoMfii.— ^sMwft  and  Battery  wUh  IntenL—ln  an  indict- 
ment for  an  asBanlt  and  battery  with  intent  to  oommit  a  felony,  if  an 
asBault  and  battery  be  properly  charged,  it  is  not  necesBary  to  also  chaxgo 
an  aasanlt)  aa  it  would  be  described  in  an  indictment  for  an  assault  with 
intent  to  commit  a  felony. 

Same.— indent  to  OommU  Bape,—"  UnlaiitfuBy^'^Motum  to  Qtta8&.— Where,  in 
an  indictment  for  an  aesanlt  and  battery  with  intent  to  commit  a  rape,  the 
word  '^  unlawfully "  or  an  equiyalent  word  is  not  used  in  chaining 
the  intent,  the  indictment  is  bad  as  to  the  intent,  but  if  there  be  a  good 
charge  of  an  assault  and  battery  the  entire  indictment  should  not  be 
quashed. 

Same. — Arral  <^  Judgment — ^If  the  facts  stated  in  an  indictment  constitute 
a  public  offence,  judgment  may  not  be  arrested  because  the  indictment  is 
defective. 

Same. — Verdict  Contrary  to  Law. — Under  an  indictment  for  an  assault  and 
battery  with  intent  to  oommit  a  rape,  in  which  an  assault  and  battery  is 
well  charged,  but  the  charge  of  the  intent  is  insufficient,  a  yerdict  in  which 
the  defendant  is  found  ^ilty,  not  only  of  the  aasault  and  batteiy,  but  alao 
of  the  felonious  intent,  is  contrary  to  law. 

From  the  Marion  Criminal  Circuit  Court 
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J.  KlingeTismUhy  for  appellant. 

(7.  A.  Busldrk,  Attorney  General,  and  J.  M.  Oropsey,  Prose- 
eating  Attorney,  for  the  State. 

BusKiRK,  J. — The  appellant  was  convicted  of  an  assault 
and  battery  with  an  intent  to  commit  a  rape  upon  a  female 
child  under  the  age  of  twelve  years,  and  sentenced  to  the  state 
prison  for  the  term  of  five  years. 

A  motion  to  quash  the  entire  indictment  was  overruled,  and 
an  exception  taken. 

A  motion  for  a  new  trial,  for  the  reasons  that  the  verdict 
was  contrary  to  law  and  not  sustained  by  sufficient  evidence, 
was  made  and  overruled.    Proper  exception. 

A  motion  in  arrest  of  judgment  was  made  and  overruled. 
Proper  exception. 

Three  errors  are  assigned: 

1.  That  the  court  erred  in  overruling  the  motion  to  quash 
the  indictment. 

2.  That  the  court  erred  in  overruling  the  motion  for  a  new 
trial. 

3.  That  the  court  erred  in  overruling  the  motion  in  arrest 
of  judgment. 

The  indictment  is  the  same  as  in  Oreer  v.  The  State,  arUe,  p. 
267,  where  it  was  held  that  the  motion  to  quash  the  entire 
indictment  was  properly  overruled,  because  the  indictment  con- 
tained a  good  charge  of  an  assault  and  battery.  It  is  now 
infiifited  that  the  indictments  in  that  case  and  in  the  present 
casie  are  bad,  because  they  do  not  charge  an  assault  according 
to  the  definition  given  of  that  ofience  in  the  statute,  and  in 
support  of  this  position  we  are  referred  to  the  case  of  AdeU 
V.  The  State,  34  Ind.  643.  That  was  an  indictment  for  an 
assault  with  the  intent  to  commit  a  rape,  and  it  was  held  that 
the  indictment  was  bad,  for  the  reason  that  it  did  not  properly 
charge  the  minor  offence  in  the  language  of  the  act  of  Decem- 
ber 2d,  1 8G5, 3  Ind.  Stat.  258.  The  ruling  in  that  case  was  clearly 
right,  for  an  indictment  for  assault  or  an  assault  and  battery  with 
the  intent  to  commit  a  felony  must  properly  charge  the  minor 
offence.    But  where  an  assault  and  batteiy  is  charged,  which 
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includes  an  assault^  it  is  not  necessary  to  otherwise  charge  an 
assault.  In  the  case  of  Qreer  v.  THa  SUde,  supra,  and  in  the 
present  case^  an  assault  and  battery  is  properly  charged^  but 
the  intent  is  not  properly  charged^  for  the  reason  that  the  word 
"  unlawfiilly  "  or  "  feloniously  "  b  not  used. 

The  motion  to  quAsh  the  entire  indictment  was  properly  over- 
ruled;  because  there  was  ^good  charge  of  an  assault  and  battery. 
The  motion  should  have  been  to  quash  the  intent  charged.  It 
would  have  been  error  to  have  overruled  that  motion. 

The  same  question  is  sought  to  be  raised  by  the  motion  in 
arrest  of  judgment^  but  that  motion  did  not  reach  a  defective 
indictment.     Bishop  v.  The  State,  ariie,  p.  125. 

This  leaves  for  decision  the  question  whether  the  court  erred 
in  overruling  the  motion  for  a  new  trial. 

As  we  have  seen^  the  indictment  contains  a  valid  charge  for 
an  assault  and  battery,  but  not  a  valid  charge  of  the  intent  to 
commit  the  crime  of  rape.  The  jury  found  the  appellant  not 
only  guilty  of  the  minor  offence,  but  of  the  felonious  intent, 
and  the  court  sentenced  him  to  the  state  prison  for  the  term 
of  five  years,  upon  an  indictment  which  only  contained  a  valid 
charge  of  an  assault  and  battery.  The  question  arises,  whether 
a  verdict  which  finds  a  person  guilty  of  a  crime  with  which 
he  is  not  charged  can  be  sustained.  We  think  it  cannot. 
Under  the  indictment,  the  jury  possessed  no  power  to  find  the 
appellant  guilty  of  any  crime  but  that  of  an  assault  and  bat- 
tery. That  portion  of  the  verdict  which  found  the  appellant 
guilty  of  the  intent  to  commit  a  rape  was  outside  of  and 
beyond  the  issue  which  they  possessed  the  legal  power  to  pass 
upon. 

The  fifih  reason  for  a  new  trial  in  a  criminal  cause  is,  that 
the  verdict  is  contrary  to  law  or  evidence.  What  is  meant  by 
a  verdict  being  contrary  to  the  law  ?  In  Bosseker  v.  Cramer, 
18'Ind.  44,  a  definition  of  the  phrase  '*  contrary  to  law  '*  was 
given  in  these  words : 

"  We  think  that  a  verdict  which  is  contrary  to  law,  is  one 
which  is  contrary  to  the  principles  of  law  as  applied  to  the 
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&ct6  which  the  jury  were  called  upon  to  try ;  contrary  to  the 
principles  of  law  which  should  govern  the  cause/' 

The  court  then  quote,  with  approval,  the  following  language 
from  a  distinguished  elementary  writer,  namely : 

''After  all  reasonable  precaution  and  care  on  the  part  of  the 
counsel  and  the  court,  and  the  best  intentions  on  the  part  of  the 
jury,  they  may  err  in  their  finding.  Through  ignorance,  or 
misapprehension  of  the  law,  they  may  agree  upon  a  verdict 
which  is  subversive  of  law.  With  a  view  to  promote  what 
they  conceive  to  be  the  justice  of  the  case,  and  swayed  more 
by  their  own  views  of  equity  than  the  unyielding  principles 
of  law,  or  hurried  away  by  their  own  feelings,  they  are  apt  to 
overlook  the  principles  of  justice  applicable  to  the  case,  and 
thus  give  rise  to  a  new  class  of  applications  to  the  court,  on 
the  ground  of  verdict  against  law.  1  Graham  New  Trials, 
2d  ed.,  p.  326.^' 

It  is  a  fundamental  principle  of  our  system  of  criminal 
jurisprudence  that  a  person  charged  by  indictment  with  one 
offence  cannot  be  found  guilty  of  a  different  one.  Suppose 
that  the  indictment  in  the  present  case,  instead  of  charging  an 
assault  and  battery  with  the  intent  to  commit  a  rape,  had 
attempted  to  charge  the  commission  of  a  rape,  but  had  fidled 
to  charge  that  it  was  done  unlawftiUy  or  feloniously,  would 
any  one  doubt  that  a  verdict  finding  the  defendant  guilty  was 
oontrary  to  law  ?  So  here  the  indictment  contains  a  charge 
for  a  misdemeanor  only,  and  yet  the  appellant  has  been  sen- 
tenced to  imprisonment  in  the  state  prison  for  the  term  of  five 
years.  It  would  be  a  mockery  to  hold  that  such  a  verdict  is 
not  contrary  to  the  principles  of  the  law  which  governs  the 
oause. 

A  party  may  be  found  not  guilty  of  the  offence  charged,  but 
guilty  of  any  degree  inferior  thereto,  etc.  Section  72  of  the 
criminal  code,  2  G.  &  H.  405 ;  Ex  Parie  Bradley,  48  Ind.  548. 
This  shows  that  a  party  cannot  be  found  guilty  of  a  crime 
greater  than  the  one  chained. 

In  our  opinion,  the  court  erred  in  overruling  the  motion  for 
a  new  trial. 
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The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  grant  a  new 
trial.  The  clerk  is  directed  to  give  the  proper  order  for  the 
return  of  the  prisoner  to  the  jail  of  Marion  county. 


LiGHTENBEROEB  V.  GbAHAM. 

HrSBA2n>  AND  Wife.— ^^eiM^  of  Ru8bcmd.—Authont!f  from  TF^e.— That  a 
married  woman  may  bo  bound  by  the  act  of  her  hosband  in  selling  or 
exchanging  her  personal  property,  it  is  not  necessary  that  she  should 
authorize  him  to  ijiua  act  as  her  agent  before  the  sale  or  exchange  made 
by  him.  Such  authority  may  be  given  by  her  at  the  time  of  the  transao- 
tion,  or  she  may  ratify  his  act  afterward. 

Sake. — Bremmption  <u  to  Law  of  Another  Staie. — Pienonal  iVoperfy. — ^The 
courts  of  Indiana  will  presume  that  the  common  law  is  in  force  in  Ken- 
tucky, and,  therefore,  that  personal  property  received  in  payment  for  land 
sold  by  a  married  woman  in  that  state  became  the  property  of  her  hus- 
band. And,  in  such  case,  the  subsequent  removal  of  the  husband  and  wife 
to  Indiana,  bringing  with  them  such  personal  property,  would  not  divest 
the  ownership  of  the  husband. 

Same. — Sale  of  Wif^e  Chattds  by  Huebcmd. — ^Where  a  married  woman  knows 
that  her  husband  has  traded  her  personal  property  to  a  third  person  for 
other  personal  property,  which  she  allows  him  to  keep  for  a  long  period 
and  then  to  sell  or  trade  away,  and  asserts  no  claim  to  her  property  till  it 

.  has  been,  with  her  knowledge,  kept  for  a  long  period  by  such  third  person, 
and  has  been  again  traded  by  him  to  another,  she  may  not  recover  posses- 
don  thereof,  on  the  grounds  that  she  did  not  authorise  its  transfer,  and 
that  she  did  not  know  the  law. 

From  the  Posey  Common  Pleas. 

E.  Jf.  Spencer,  W.  Loudon,  H.  Prichard,  and  Baker,  Hord 
&  Hendricks,  for  appellant. 

W.  Harrow  and  W.  Jf.  HoggaU,  for  appellee. 

Downey,  J. — This  was  an  action  by  ike  appellee  against 
the  appellant,  to  recover  personal  property  of  which  she  alleges 
she  is  owner  and  entitled  to  the  possession,  and  which,  she 
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alleges,  was  unlawfully  detained  by  the  defendant.  The  action 
originated  before  a  justice  of  the  peace.  The  answer  was  the 
statutory  general  denial. 

From  the  judgment  of  the  justice  of  the  peace,  there  was  an 
appeal  to  the  common  pleas,  where,  upon  trial  by  jury,  there 
was  a  verdict  and  judgment  for  the  plaintiff,  a  motion  for  a 
new  trial  having  been  made  by  the  defendant  and  overruled 
by  the  court. 

Overruling  the  motion  for  a  new  trial  is  assigned  as  error. 

The  &ct8,  in  substance,  are  as  follows : 

Some  four  yearis  before  the  time  of  the  trial^  the  plaintiff 
owned  a  tract  of  land  in  Kentucky,  which  she  sold,  and 
leceived  in  part  payment  therefor  a  mule,  the  property  in 
question.  The  land  had  been  the  property  of  the  husband, 
was  sold  on  execution  against  him,  bought  in  by  his  father, 
and  then  conveyed  to  the  appellee.  Not  long  after  this,  she 
and  her  husband  removed  to  this  State,  and  brought  the  mule 
with  them.  In  the  fiJl  following,  the  husband  of  the  plaintiff 
traded  the  mule  to  one  Williams  for  a  mare.  The  husband 
kept  the  mare  five  or  six  months,  and  then  sold  or  traded  her 
offi  The  plaintiff  testified  that  she  was  not  present  when  the 
trade  was  made  of  the  mule  for  the  mare,  and  never  author- 
ized her  husbands  dispose  of  the  mule.  Williams,  the  party 
to  whom  the  mule  was  traded,  lived  about  three  miles  from 
the  plaintiff,  and  he  kept  the  mule  nearly  two  years,  when  he 
traded  it  to  the  defendant.  During  the  time  Williams  kept 
the  mule,  she  made  no  claim  to  it^  and  did  not  claim  it  from 
the  defendant  until  just  before  the  commencement  of  this  suit. 
She  did  not  know  at  the  trial  where  the  mule  was.  She  got 
possession  of  it  by  the  writ  in  this  case,  let  her  husband  take 
and  ride  it  to  Illinois,  and  when  he  came  back  he  told  her  it 
was  strayed  or  stolen.  The  reason  she  did  not  claim  the  mule 
sooner  was,  that  she  did  not  know,  until  the  time  she  took  it 
from  the  defendant,  ''  that  the  laws  of  Indiana  gave  it  to  her.'* 

These  are  the  facts  as  given  by  the  plaintiff  in  her  testi- 
mony. Daring  the  time  that  Williams  owned  the  mule,  he 
Vol.  L.— 19 
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drove  it  in  his  team  past  ihe  house  of  plaintiff  almost  eveiy 
week. 

The  qkestion  of  the  authoriiy  or  agency  of  the  husband  to 
trade  the  mule^  and  the  approval  and  ratification  of  his  act, 
being  before  the  jury,  the  court  instructed  them  as  follows : 

''  Before  you  can  find  that  Mrs.  Graham  is  bound  by  the 
act  of  her  husband  in  disposing  of  the  mule  in  controversy, 
there  must  be  some  proof  that  she  authorized  him  thus  to  act 
as  her  agent  before  the  sale  or  exchange  made  by  him/' 

We  think  this  instruction  was  wrong.  The  authority  of  the 
wife  might  have  been  given  at  the  time  of  the  sale,  or  she 
might  have  approved  and  ratified  the  act  afterward,  and  the 
authority  need  not  have  been  conferred  before  the  making  of 
the  sale. 

There  is  another  point  presented  which  we  think  must  be 
decided  in  fevor  of  the  appellant.  We  must  presume  that  the 
common  law  is  in  force  in  Kentucky.  Smith  v.  The  Muncie 
National  Bank,  29  Ind.  158,  and  cases  cited.  By  that  law,  the 
mule  became  the  property  of  the  husband,  when  received  in  part 
payment  for  the  land  sold  by  the  wife.  The  feet  that  the  hus- 
band and  wife  afterward  removed  to  this  State  did  not  divest 
the  ownership  of  the  husband,  and  make  the  mule  the  sepa- 
rate property  of  the  wife  under  the  statute  of  this  State. 

The  facts  disclosed  by  the  record  indicate  a  willingness  on 
the  part  of  the  appellee  to  assert  her  stale  claim  without  much 
regard  to  the  rights  of  others,  or  to  common  felmess  and  hon- 
esty. She  must  have  known  that  her  husband  had  traded  the 
mule  for  the  mare ;  yet  she  made  no  objection,  but  allowed 
her  husband  to  keep  the  mare,  and  afterward  to  trade  her  ofi^, 
before  she  asserted  any  claim.  While  the  "  law  of  Indiana  " 
gives  to  married  women  rights  superior  to  those  which  they 
enjoy  in  some  of  the  other  states,  it  has  not  released  them  from 
the  obligations  of  good  fidth  and  common  honesty. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
for  a  new  trial. 
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CBimKALliAW.— SUKfi^  Artida  WUJan  One  MU  (^Beliffioiu  Meeting^  ete,^ 
Infarmation, — Exoeptiona. — ^Where,  in  a  proaecation  bj  affidavit  and  infor- 
mation for  selling  articles  in  violation  of  the  act  "  for  the  better  protection 
of  religions  meetings,  agricultural  fairs,  and  other  lawful  assemblages  of 
the  people,''  2  G.  &  H.  469,  as  amended  by  the  act  of  November  80th, 
1865, 3  Ind.  Stat  257,  the  affidavit  does  not  n^ative  the  existence  of  facta 
1^  which  under  section  2  of  said  act  the  seller  would  beezcepted,  it  la 
bedy  and  the  information  shonld  be  quashed  on  motion. 

From  the  Benton  Ciicnit  Court 

0,  A.  BvsUrhy  Attorney  General;  and  8.  P.  Thompson,  Pros- 
ecuting Attorney^  for  the  State. 

Pbttit,  C.  J. — ^This  was  a  prosecution  by  affidavit  and 
information^  for  selling  articles  at  an  agricultural  fidr  in  vio- 
lation of  the  act  on  that  subject^  2  G.  &  H.  469,  note,  and  the 
amendment  to  the  first  section  thereof,  3  Ind.  Stat.  257,  sec. 
1.  The  only  question  that  need  be  determined  is  as  to  the 
sufficiency  of  die  affidavit ;  for  if  that  was  bad,  the  information 
founded  on  it  must  necessarily  fidl.  Luther  v.  Uie  State,  27 
Ind.  47. 

The  affidavit  does  not  negative  the  ownership  of  the  real 
estate  where  the  articles  were  sold,  nor  does  it  allege  that  the 
defendants  had  not  the  permission  of  those  having  charge  of 
the  fidr  or  exhibition . 

For  these  defects,  we  think  the  affidavit  was  bad,  and  that 
the  motion  to  quash  was  properly  sustained. 

The  attorney  for  the  State  refers  to  the  case  of  Hie  Biaiev. 
Boiomon,  33  Ind.  450.  This  case  and  that  are  not  alike.  In  that 
no  question  was  raised  as  to  the  sufficiency  of  the  affidavit. 
The  question  was  on  the  evidence,  as  to  whether  there  was  a 
liability  for  selling  other  articles  than  those  specifically  named 
in  the  statute.  There  being  no  legal  charge  against  the  defend- 
ants, they  were  properly  discharged.  Luther  Y.- The  State,  wpra. 

The  judgment  is  affirmed. 
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The  State  v.  Thomas  et  al. 

Cbimikal  Law. — Keeping  Chamng  ApparoOua, — IndictmenL — ^In  an  indict- 
menty  under  section  38,  2  G.  &  H.  450,  for  being  the  keeper  of  a  gaming 
apparatus,  it  is  not  necessary  to  allege  that  any  game  was  played  with  or 
on  the  apparatus,  and  therefore  it  is  not  necessary  that  any  names  should 
be  stated  as  the  names  of  persons  who  played. 

Same. — StahUc — Said  section  38  of  the  chapter  relating  to  felonies^  so  far 
as  the  keeping  of  a  gaming  apparatus  called  a ''  wheel  of  fortune  "  is  con- 
cerned, was  not  repealed  by  section  74  of  the  subsequent  statute  relating 
to  misdemeanors,  2  G.  &  H.  477. 

From  the  Pike  Circuit  Oourt. 

C.  A.  Bttakirk,  Attorney  General^  and  J.  (7.  Schemer j  Prose- 
outing  Attorney^  for  the  State. 

Downey^  J. — Indictment  against  the  appellees  in  two 
counts.  On  motion  of  the  defendants^  both  counts  of  the 
indictment  were  quashed.      The  prosecutor  excepted^   and 


The  question  is  upon  the  sufficiency  of  the  indictment.  The 
counts  are  so  nearly  alike^  that  we  need  examine  only  one  of 
them.  Q^he  first  alleges  that  the  defendants^  on  the  1st  day 
of  September^  1874^  at^  etc.^  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  the  making  of  this  pre- 
sentment^ did  unlawfully  and  feloniously  keep,  and  do  yet 
unlawfiiUy  and  feloniously  keep,  a  certain  gaming  apparatus, 
commonly  called  a  "  wheel  of  fortune/'  then  and  there  to  play 
for,  win,  andgain  money  andother  articles  of  value,  bythenand 
there  playing  a  certain  game  commonly  called  a  "  game  of  for- 
tune,''  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  State  of 
Indiana. 

'  There  is  no  brief  for  the  appellees,  and  hence  we  rely  on 
the  statements  of  the  officers  prosecuting  for  the  State  for  the 
objections  that  were  urged  to  the  indictment  in  the  circuit 
court. 

It  is  stated  that  the  first  objection  was,  that  the  names  of 
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the  persons  who  gambled  on  the  gaming  instroment  were  not 
stated  in  the  indictment. 

The  section  of  the  statute  on  which  the  indictment  is 
funded  is  as  follows : 

''Any  person  who  shall  tie  the  keeper  of  any  gaming  appa- 
ratus for  the  purpose  of  winning  or  gaining  any  article  of 
value,  or  who  shall  get  his  livelihood  by  gaming,  *  *  * 
ahall  be  deemed  a  professional  gambler,  and  upon  conviction, 
shall  be  imprisoned,'^  etc.     2  G.  &  H.  450,  sec.  38. 

It  is  quite  clear,  we  think,  that,  under  this  statute,  so  &r  as 
it  relates  to  the  keeping  of  gaming  apparatus,  it  is  unnecessary 
to  allege  that  any  game  was  play^  with  or  on  the  apparatus, 
and  hence  unnecessary  to  state  the  names  of  persons  who 
played.  The  indictment  does  not  allege  that  any  game  was 
played,  and  could  not  state  names.  The  crime  consists  in 
keeping  the  gaming  apparatus  for  the  purpose  of  winning  any 
article  of  value.  The  apparatus  need  not  be  used.  No  article 
of  value  need  be  won.  The  case  is  like  an  indictment  under 
flection  29,  2  G.  &  H.  466,  for  keeping  a  building,  etc.,  to  be 
used  for  gaming,  in  which  case  it  has  often  been  held  by  this 
court,  that  it  was  unnecessary  to  state  that  any  gaming  actually 
took  place,  and,  of  course,  unnecessary  to  state  the  names  of 
persons  who  played.  We  may  refer  to  Sowle  v.  The  SUxJUy  11 
Ind.  492,  WiTumxOery.  The  State,  11  Ind.  516,  and  Oarpenier 
V.  The  Skate,  14  Ind.  109,  as  cases  to  this  effect. 

The  next  objection  made  to  the  indictment,  as  we  are 
informed,  was,  that  section  38,  above  mentioned,  on  which  the 
indictment  is  founded,  was  repealed  by  section  74  of  the  stat- 
ute relating  to  misdemeanors.  This  statute  was  approved  on 
the  14th  day  of  June,  1852,  and  thie  chapter  relating  to  felo- 
nies, in  which  section  38  above  mentioned  is  found,  was  approved 
on  the  10th  day  of  June,  1852.     Section  74  reads  as  follows : 

"  Every  person  who  shall  be  the  keeper  or  exhibitor  of  any 
gaming  table,  roulette,  shuffle  board,  faro  bank,  nine-pin  or 
ten-pin  alley,  or  billiard  table,  fer  the  purpose  of  wagering 
any  article  of  value  thereon,  shall  be  fined,''  etc.  2Q.&'EL 
477. 
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We  are  not  inclined  to  the  opinion  that  there  is  a  repeal  of 
the  entire  section  38  by  this  later  act.  We  rather  think  it 
should  be  held  that^  as  the  wheel  of  fortune  is  not  among  the 
articles  mentioned  in  section  74,  there  is  no  conflict  between 
the  sections^  and  consequently  no  repeal  by  implication  of  sec- 
tion 38^  so  &r  as  the  keeping  of  it  is  concerned^  whatever  may 
be  the  case  as  to  the  keeping  of  the  articles  specifically  men- 
tioned in  section  74.  But  we  need  not  and  do  not  decide  that 
any  part  of  section  38  is  repealed  by  section  74.  But  see  2%d 
State  V.  Hope,  15  Ind.  474. 

The  judgment  is  reversed^  with  costs^  and  the  cause  remanded^ 
with  instructions  to  overrule  the  motion  to  quash  the  indict- 
ment; and  require  the  defendant  to  plead  thereto^  etc. 


The  State  v.  Beebles. 


From  the  Pike  Circuit  Court. 

C.  A.  Buskirkj  Attorney  General^  and  J.  (7.  Bchafer,  Prose- 
cuting Attorney^  for  the  State. 

Downey^  J. — ^The  indictment  in  this  case  is  similar  to  that 
in  the  case  of  The  Stale  v.  Thcmias,  ante,  p.  292.  The  cir- 
cuit court  held  it  insufficient,  and  quashed  it.  We  think,  for 
the  reasons  stated  in  the  case  cited,  that  the  ruling  was  erro- 
neous. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  overrule  the  motion  to  quash,  and  require 
the  defendant  to  plead. 
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Vanderwood  V.  The  State. 

LiquoB  Law.— ile<  qf  1873.— /ndtetownt.— In  an  indictment  under  the  first 
section  of  the  liquor  law  of  1873  (Acts  1873,  p.  151),  it  was  necesBaiy  to 
allege  that  the  liquor  waa  sold  ''to  be  drunk"  in,  upon,  or  about  the 
building  or  premises,  etc. 

From  the  Marion  Criminal  Circuit  Court. 

W.  P.  Adkinaon  and  /.  M.  Johndon,  for  appellant. 

C.  A.  Busldrhy  Attorney  General;  and  J.  M.  Oroprnfj  Pros- 
ecnting  Attorney,  for  the  State. 

WoRDEN,  J.-7-The  appellant  was  indicted  for  selling  intox- 
icating liquor  without  license.  Motion  to  quash  overruled^ 
and  exception.    Conviction.  ' 

The  indictment  was  based  upon  the  act  of  1873.  Acts  1873; 
p.  151.  It  charges  that  the  appellant  sold  two  gills  of  intox- 
icating liquor,  and  '^  did  then  and  there  suffer  and  permit  the 
said  liquor  to  be  drunk  in  the  building  and  upon  the  premises 
where  the  same  was  sold.'' 

The  indictment  was  insufficient,  and  should  have  been 
quashed.  It  should  have  alleged  that  the  liquor  was  sold  to 
be  drunk  in,  upon,  or  about  the  building  or  premises,  etc. 

This  point  was  so  decided  in  the  case  of  Vamdefrww>d  v.  The 
SUUcy  a/nie,  p.-  26.  See,  also,  the  case  of  27le  State  v.  Freemcm, 
6  Blackf.  248. 

The  judgment  below  is  reversed,  and  the  cause  remanded, 
with  instructions  to  the  court  below  to  quash  the  indictment. 


Vandebwood  v.  The  State. 

From  the  Marion  Criminal  Circuit  Court 

IF.  P.  Adhineon  and  J.  M.  JohTigton^  for  appellant. 
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G.  A.  Buakirk,  Attorney  General^  and  J.  M.  Oropsey,  Pro»- 
*  ecuting  Attorney^  for  the  State. 

DowNEY;  J. — The  indictment  in  this  case  does  not  allege 
that  the  liquor  was  sold^  etc.^  to  be  drunk  in  the  building,  etc.^ 
where  the  same  was  sold.  According  to  Vandenoood  v.  2%e 
State,  ante,  p.  295^  it  is  fatally  defective  on  this  account. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  quash  the  indictment. 


Cole  et  ux.  v.  Wbight  et  al. 

Vendob  Aia>  PuBCHASEB.— I%ini  Person  Holding  TUU  <u  Seountyfor  Ar- 
choM-Money  Baid  by  Bvn, — ^In  1863,  A.  bought  certain  land  of  B.  bf  paiol, 
xeoeived  pofleession,  agreeing  to  pay  B.  a  certain  sum  ¥dth  interest  from 
the  date  of  the  purchase,  no  definite  time  being  fixed  for  payment^  and 
made  lasting  and  valuable  improvements.  In  1865,  B.  having  demanded 
payment,  C.  by  agreement  with  A.  paid  the  purchase-money  to  B.  and  pud 
the  taxes,  and  received  a  conveyance  of  the  land  from  B.,  agreeing  to  hold 
the  title  as  his  security  for  repayment  by  A.  within  a  reasonable  time 
from  July  1st,  1863. 

^e2c2^'that  an  action  could  not  be  maintained  by  G.  to  ^oroehis  lien,  with- 
out first  tendering  to  A.  a  deed  for  the  land,  to  be  delivered  upon  payment 
of  the  amount  due. 

From  the  Elkhart  Circuit  Court. 

J2.  M.  Johnson^  snd  J.  D.  OAom,  for  appellants. 

/.  H.  Baker  and  /.  A.  8.  IfUcheU,  for  appellees. 

Downey,  J. — ^The  appellee  Wright  sued  Samuel  Cole  and 
wife  and  William  J.  Church,  alleging  in  his  complaint  the  fol- 
lowing fiicts : 

That  Samuel  Cole,  in  1863,  purchased,  by  parol,  of  one 
Benedict  certain  real  estate  in  Elkhart  county,  Indiana,  and 
was  put  into  possession  thereof.  The  purchase-money  agreed 
upon  was  two  thousand  dollars,  to  be  paid  with  interest  from 
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and  after  the  purchase.  Cole  continued  in  possession,  and 
made  lasting  and  valuable  improvements.  When  the  principal 
of  the  purchase-money  was  to  be  paid  is  not  alleged.  In  1865, 
Benedict  demanded  payment  of  Cole,  who  agreed  with  Wright 
to  pay  the  amount  for  him,  with  expenses  and  taxes,  and  that 
Wright  should  take  and  hold  the  title  to  the  land  as  his  secu- 
riiy.  Accordingly,  Wright  paid  Benedict,  and  he  conveyed 
the  land  to  Wright.  It  is  alleged  that  the  amount  was  to  be 
paid  in  a  reasonable  time  from,  July  1st,  1863.  It  is  averred 
that  a  reasonable  time  has  elapsed,  and  that  the  amount  has 
not  been  paid;  that  Cole  &iled  to  pay  the  taxes  on  the  lands, 
which  were  paid  by  Wright,  and  the  date  and  amount  of  the 
several  payments  are  stated;  that  in  May,  1868,  Wright  sold 
.  his  interest  in  the  land  to  Church,  and  in  August,  1869,  Church 
reconveyed  to  Wright.  Prayer  for  judgment  against  Cole  for 
four  thousand  dollars ;  that  the  same  be  declared  a  lien  on  said 
real  estate ;  that  the  court  will  foreclose  the  mortgage  lien  as 
against  Cole  and  wife,  and  order  the  same  sold,  etc. 

While  Church  claimed  to  own  the  land,  he  sued  Cole  for 
the  possession,  and  &iled  to  recover,  on  the  ground  that  the 
transaction  between  Cole  and  Wright  was  in  the  nature  of  a 
mortgage  or  security  for  money  only,  and  did  not  therefore 
entitle  him,  as  the  purchaser  from  Wright,  to  the  possession. 
See  the  case  reported  in  36  Ind.  34. 

FoUowijigthe  suggestion  of  that  opinion,  the  present  action 
has  been  brought,  to  enforce  the  lien  of  Wright. 

The  first  question  presented  by  the  assignment  of  errors  is 
as  to  the  sufficiency  of  the  complaint. 

A  question  is  discussed  under  another  assignment  of  errors 
which  is  also  applicable  here,  and  that  is,  whether  any  action 
can  be  maintained  by  the  plaintiff  to  subject  the  land  to  sale 
until  after  a  tender  of  a  deed  and  demand  of  the  money. 

The  claim  of  Benedict,  had  he  sued  and  sought  to  subject 
the  land,  would  have  been  for  specific  performance  of  the  con- 
tract of  purchase  made  and  partly  performed  by  Cole,  and  for 
an  enforcement  of  his  vendor^s  lien.  As  he  conveyed  the  fee 
in  the  land  to  Wright,  and  as  he  took  the  place  of  Benedict 
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for  all  practical  purposes^  it  seems  to  us  that^  before  Wright 
conld  sue  for  specific  performance^  and  to  enforce  his  lien, 
it  was  necessary  that  he  should  have  tendered  performance 
on  his  part;  by  offering  to  Cole  a  deed  for  the  land^  to  be  deliv- 
ered upon  payment  of  the  purchase-money,  etc.  There  was 
no  definite  time  fixed  for  the  payment  of  the  purchase-money 
either  in  the  contract  between  Benedict  and  Cole,  or  that 
between  Wright  and  Cole.  The  acts  were  clearly  intended  to 
be  concurrent  and  dependent  acts,  and  neither  party  ought  to 
sue  without  having  tendered  performance  on  his  part.  Sugden, 
in  his  work  on  Vendors,  pp.  162, 163,  says : 

"A  vendor  cannot  bring  an  action  for  the  purchase-money 
without  having  executed  the  conveyance  or  offered  to  do  so, 
unless  the  purchaser  has  discharged  him  from  so  doing.  And, 
on  the  other  hand,  a  purchaser  cannot  maintain  an  action  for 
a  breach  of  contract  without  having  tendered  a  conveyance" 
(for  execution)  "  and  the  purchase-money  .'*  And  see  Mather  v. 
Scales,  35  Ind.  1,  and  cases  cited. 

We  need  not  examine  the  other  questions  made  in  the  case. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  sustain  the  demurrer  to  the  complaint. 


DoBTKS  V.  Weadon. 


EuscnoK. — Oontat — Heading, — Eoidence.—la  the  contest  of  an  election  for 
a  conntj  office,  the  written  statement  of  the  contestor,  lie  and  the  oontestee 
having  heen  the  only  peisons  who  received  votes  for  said  office,  alleged, 
as  the  ground  of  contest^  the  misconduct  of  the  judges,  clerks,  and  can- 
vassers in  certifying  incorrectly,  as  they  knew,  a  laiger  numher  of  votes 
for  the  contestee  than  for  the  contestor,  and  in  certifying  that  the  contestee 
was  elected,  when,  in  fact,  the  contestor  was  elected.  Answer,  hy  the  con- 
testee, admitting  a  mistake  in  his  favor  as  to  the  number  of  votes,  as  stated 
by  the  contestor,  but  relying  on  the  fact  that  the  contestor  received  a 
number  of  illegal  votes  greater  than  the  number  so  wrongfully  certified  for 
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the  oontestee.  Beply,  relying  on  the  fact  that  as  laige  a  number  of  illegal 
Yotes  ivere  recei'ved  by  the  contestee  as  by  the  oontestor. 

EUd,  that  the  statement  of  the  oontestor  and  the  answer  of  the  contestee 
were  each  sufficient  on  demurrer. 

Eddy  also,  that,  under  a  proper  construction  of  the  statute^  the  reply  of  the 
con]«stor  was  not  a  departure,  and  that  it  was  error  to  reject  evidence  in 
support  of  it 

Bajcb. — QramuMn  <^  ConteeL — Ccmdaet  (^  Election  Offieen, — In  the  con- 
test of  any  election,  under  the  act  of  May  4th,  1852,  whatever  may  be  the 
ground  of  contest  alleged,  the  true  ^ratxitii«fi  of  the  case  is  to  determine 
who  received  the  highest  number  of  legal  votes,  and  ''malconduct"  of  a 
member  or  officer  of  the  board  of  judges  or  canvassers,  which  does  not 
affect  the  number  of  votes,  is  not  a  ground  of  contest. 

From  the  Decatnr  Ciicuit  Court. 

B.  W.  WUstm,  a  &  J.  K  Ewing,  and  /.  8.  Scobejfj  for 
appellant. 

8.  A.  Bonner,  J.  L.  Bracken^  J.  D.  Wller^  and  W.  A.  Moore, 
for  appellee. 

'BiDDLE^  J. — ^The  appellant  filed  his  written  statement  before 
the  clerk  of  the  circuit  court,  contesting  the  election  of  the 
appellee  to  the  office  of  couniy  auditor  of  Decatur  county^ 
specifying  the  grounds  of  contest,  according  to  the  statute,  1 
G.  &  H.  316. 

The  statement,  after  averring  the  qualifications  of  the  oon- 
testor, and  the  holding  of  the  election,  alleges,  that,  in  Adams 
township  of  said  county,  said  Weadon  received  one  hundred 
and  twenty-seven  votes,  but  the  judges  and  clerks  of  said  pre- 
cinct certified  that  said  Weadon,  at  said  election  for  said  office, 
received  one  hundred  and  thirty-two  votes ;  that  afterwards 
the  board  of  canvassers  of  said  county  certified  that  said 
Dobyns,  for  the  office  of  auditor,  at  said  election,  received  two 
thousand  one  hundred  and  fourteen  votes,  and  said  Weadon 
received  two  thousand  one  hundred  and  seventeen  votes  for 
said  office ;  while,  in  fiwst,  Weadon  received  two  thousand  one 
hundred  and  twelve  votes,  and  no  more ;  averring  that  Dobyns 
received  for  said  office  of  county  auditor  two  more  votes  than 
were  received  by  Weadon ;  that  said  board,  well  knowing 
these  &ct8,  certified  that  said  Weadon  was  elected  to  said  office. 
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when,  in  fact^  said  Dobyns  was  duly  elected  thereto ;  that 
DobjDs  and  Weadon  were  the  only  candidates;  that  Dobyns 
is  eligible ;  that  "Weadon  is  now  auditor  of  said  county ;  there- 
fore he  files  his  statement  before  the  clerk.  Prayer^  that  the 
contestor  be  declared  duly  elected^  etc. 

A  demurrer  to  this  statement  was  filed^  alleging  the  insuffi- 
ciency of  the  &cts  stated^  which  was  properly  overruled. 

We  think  the  statement  is  sufficient.  The  contestee  then 
answered,  first,  by  general  denial ;  second,  admitting  the  mis- 
take of  five  votes  in  his  &vor  at  the  precinct  of  Adams,  as 
alleged,  but  averring  that  the  contestor  received  for  said  office 
at  said  election  a  large  number  of  illegal  votes,  amounting  to 
one  hundred  or  more,  specifying  the  precincts,  and  the  number 
at  each  precinct,  the  disqualifications  of  the  voters  who  cast 
them,  etc. 

To  the  second  paragraph  of  answer,  the  contestor  demurred 
for  insufficiency  of  &cts  allied.  The  demurrer  was  correctly 
overruled. 

The  contestor  then  replied  to  the  second  paragraph  of 
answer,  that  the  contestee  had  received  for  said  office  at  said 
election  a  large  number  of  illegal  votes,  one  or  two  hundred, 
particularly  stating  the  precincts,  disqualifications  of  the 
the  voters,  etc. 

Other  matter  was  stated  in  the  reply,  which  the  court  prop- 
erly rejected,  on  motion,  as  surplusage. 

There  were,  also,  several  other  motions,  throughout  the 
pleadings,  to  reject,  strike  out,  amend,  and  make  more  specific, 
which  we  do  not  particularly  notice,  as  the  rulings  upon  them 
do  not  affect  the  controversy  either  way. 

A  demurrer  was  filed  to  the  second  paragraph  of  the  reply 
to  the  second  paragraph  of  the  answer,  for  want  of  sufficient 
facts,  which  was  overruled. 

Upon  these  issues,  the  case  was  tried  by  the  Board  of  Com- 
missioners of  Decatur  County.  The  board  found  that  each 
candidate  received  an  equal  number  of  votes,  and  adjudged 
that  neither  was  elected.  From  this  decision,  both  parties 
appealed  to  the  circuit  court. 
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The  issues  were  re-argued  in  the  circuit  courts  but  not  sub- 
stantially changed. 

On  motion,  a  part  of  the  reply  to  the  second  paragraph  of 
the  answer  was  stricken  out  as  surplusage.  There  is  no  error 
in  this  ruling ;  it  did  not  change  the  legal  effect  of  the  reply. 
The  issues  being  thus  joined^  the  cause  was  submitted  to  the 
court  for  trial. 

During  the  trial,  when  the  contestor  offered  evidence  to 
prove  the  facts  alleged  in  the  second  paragraph  of  the  reply  to 
the  second  paragraph  of  answer,  the  Contestee  objected  to  the 
evidence,  and  the  court  ^^  ruled  that  he  would,  for  the  time  being, 
hear  said  evidence,  subject,  however,  to  his  maturer  and  final 
opinion  as  to  the  competency  thereof,  and  he  did  so  receive 
the  same ;  and  after  the  evidence  aforesaid  was  all  heard,  and 
said  action  finally  argued  and  submitted  to  said  court  afore- 
said, *  *  said  court,  having  then  matured  his  opinion  in 
said  case,  then  and  there  ruled  and  held  that  all  of  said  evi- 
dence offered  and  given  as  aforesaid  *  *  was  incompetent 
and  illegal,  for  the  reason  that  the  second  paragraph  of  the 
reply  of  said  contestor,  Dobyns,  to  the  answer  of  said  con- 
testee  was  a  departure,  and  that  no  evidence  whatever  could 
be  given  or  received  by  the  court  in  support  thereof;  and 
thereupon  said  court  refused  to  consider  or  receive  said  evi- 
dence, or  any  part  thereof,  for  the  reason  afi>resaid,  and  struck 
the  same  out  of  said  evidence  in  said  case ;''  to  all  of  which 
the  contestor  excepted  at  the  time. 

The  court  found  for  the  contestee.  Motion  for  a  new  trial 
overruled;  exception;  appeal. 

The  rulings  of  the  court  in  holding  the  second  paragraph 
of  the  reply  as  a  departure,  and  in  striking  out  the  evidence  that 
had  been  given  under  it,  are  assigned  and  insisted  upon  by 
the  contestor  as  the  main  errors  in  the  case. 

The  statute  under  which  an  election  to  an  office  may  be  con- 
tested, 1  6.  &  H.  316,  sec.  14,  provides  four  grounds  of  con- 
test: 

1.  For  malconduct  of  any  member  or  officer  of  the  proper 
board  of  judges  or  canvassera 
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2.  When  the  contestee  was  ineligible. 

3.  When  the  contestee^  previous  to  such  election^  shall  have 
been  convicted  of  an  infamous  crime^  etc. 

4.  On  account  of  illegal  votes. 

It  is  urged  by  the  contestee  that^  as  the  contestor  has  founded 
his  complaint  on  the  first  ground  of  contest,  he  cannot  reply 
matter  founded  on  the  fourth  ground  of  contest ;  that  to 
reply  illegal  votes  received  by  the  contestee,  does  not  support 
his  complaint  of  malconduct  in  the  officers,  and,  therefore,  that 
the  reply  is  a  departure  in  pleading. 

Section  15,  1  G.  &  H.  318,  enacts  that, 

''  No  irregularity  or  malconduct  of  any  member  or  officer 
of  a  board  of  judges  or  canvassers,  shall  set  aside  the  election 
of  any  person,  unless  such  irregularity  or  malconduct  was  such 
as  to  cause  the  contestee  to  be  declared  elected,  when  he  had 
not  received  the  highest  number  of  legal  votes ;  nor  shall  any 
election  be  set  aside  for  illegal  votes,  unless  the  number  thereof 
given  to  the  contestee,  if  taken  from  him,  would  reduce  the 
number  of  his  legal  votes  below  the  number  of  legal  votes 
given  to  some  other  person  for  the  same  office.'^ 

And  by  section  19  of  the  same  act,  it  is  declared,  that  "  if 
it  be  proved  that  any  person  other  than  the  contestee  has  the 
highest  number  of  legal  votes,  such  board  shall  declare  such 
person  elected  and  certify  the  same  to  the  proper  officer.*' 

It  appears,  therefore,  that  the  malconduct  of  the  officers 
cannot,  of  itself  be  a  ground  of  contest ;  and  it  would  seem 
that  the  person  who  has  the  highest  number  of  legal  votes 
shall  be  declared  elected,  whether  he  be  the  contestor  or  not. 
We  think  the  true  gravamen  of  the  cfce,  whatever  may  be  the 
ground  of  contest,  is  '*  the  highest  number  of  legal  votes.'* 
Inasmuch,  therefore,  as  the  effect  of  the  malconduct  of  the 
officers,  as  averred  in  the  complaint  before  us,  in  counting  more 
votes  to  the  contestee  than  he  had  legally  received,  and  not 
the  malconduct  itself,  is  the  true  ground  of  contest,  and  as 
the  facts  alleged  in  the  reply  would  reduce  the  number  of  legal 
votes  received  by  the  contestee,  and  thus  destroy  the  effect  of 
the  second  paragraph  of  his  answer,  and  as  the  real  subject 
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of  contest  is  the  highest  number  of  legal  votes,  we  think  the 
reply  was  no  departure  from  the  grounds  alleged  in  the  com- 
plaint. It  follows,  then,  that  striking  out  the  evidence  which 
had  been  received  under  the  reply,  and  which  tended  to  prove 
the  &cts  therein  stated,  was  an  error.  In  this  view,  we  are 
supported  by  the  case  of  Wheat  v.  Ragadale,  27  Ind.  191, 
wherein  this  court  say : 

"  For  the  reasons  above  stated,  we  think  the  court  erred  in 
ordering  that  the  appellant  should  not  be  permitted  to  intro- 
duce any  evidence  under  the  second,  third  and  fourth  para- 
graphs of  his  answer.  Indeed,  this  order  seems  to  be  without 
authority  to  support  it  in  practice.  If  the  paragraphei  were 
so  defective  as  not  to  admit  any  evidence  under  them,  the 
demurrers  to  them  should  have  been  sustained,  or  they  should 
have  been  stricken  out  on  motion,  on  the  refusal  of  the  appel- 
lant to  make  them  more  certain.^' 

There  is  no  difference  in  principle  between  re&sing  to  admit 
evidence,  and  rejecting  it  from  the  case  after  it  has  been 
admitted. 

The  judgment  is  reversed ;  cause  remanded,  with  instruc- 
tions to  grant  the  motion  for  a  new  trial,  and  for  fiirther  pro- 
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CONTSACT.— £^%im2  fo  Aooqil  Rvporty  (hniraaedforr-'MeagwrB  (^Damagea,— 
An  action  against  a  railroad  company,  baaed  upon  a  contract  u^der  whicli 
the  plaintiff  has  placed  upon  the  line  of  the  defendant's  road  a  quantity 
of  firewood,  which,  by  the  contract,  the  defendant  was  to  measure,  receive, 
and  pay  for  at  a  certain  price  per  cord,  of  which  placing  of  the  wood  the 
defendant  has  been  notified  by  the  plaintiff,  but  as  to  a  portion  thereof 
has  not  measoiedi  leoeived,  or  paid  therefor  as  agreed  upon,  which  portion^ 
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having  been  insored  by  the  plaintiff  as  his  own  after  it  should  have  been 
80  accepted,  has  been  destroyed  by  fire  without  the  plaintiff 's  fault,  is  not  an 
action  for  the  contract  price  of  the  wood,  but  is  an  action  for  not  accept- 
ing the  wood  according  to  the  contract ;  and  the  measure  of  damages  is 
the  difference  between  the  contract  price  and  the  market  price  at  the  time 
and  place  at  which  the  wood  ought  to  have  been  accepted. 

From  the  Howard  Circuit  Court. 

N.  0.  Boss,  for  appellant. 

0.  J5.  Sauaum,  for  appellee. 

WoRDEN,  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  upon  contract.  The  complaint  was  in  two  par- 
agraphs, not  materially  unlike.  It  alleged,  in  substance,  that 
an  agreement  was  entered  into  between  the  plaintiff  and  the 
defendant,  by  which  the  plaintiff  was  to  Aimish,  cut,  haul, 
and  pile  along  the  line  of  the  defendant's  railroad  a  quantity 
of  firewood,  which  the  defendant  was  to  measure,  receive,  and 
pay  the  plaintiff  for,  at  a  specified  rate  per  cord ;  that,  in  pur- 
suance of  the  contract,  the  plaintiff  did  furnish,  cut,  haul,  and 
pile  along  the  line  of  the  defendant's  road  a  large  quantity  of 
firewood  as  stipulated  for,  of  which  the  defendant  had  notice ; 
that  the  defendant  measured,  received,  and  paid  for  some  por- 
tions of  the  wood,  but  as  to  other  portions  thereof,  viz.,  seven 
thousand  six  hundred  and  sixty-seven  cords  thereof,  the 
defendant  refused  to  measure,  receive,  and  pay  for  the  same 
according  to  the  agreement,  though  the  plaintiff  often  requested 
the  defendant  to  measure,  receive,  and  pay  therefor ;  that  while 
the  defendant  thus  fidled  and  refiised  to  measure,  receive,  and 
pay  for  the  last-mentioned  wood,  a  large  part  thereof,  viz., 
thirty-one  hundred  and  fifty-three  cords  thereof,  were,  on,  etc., 
without  the  fault  or  negligence  of  the  plaintiff,  destroyed  by 
fire,  to  the  damage  of  the  plaintiff,  etc. 

Issues  were  made  up,  and  the  cause  was  tried  by  a  jury, 
resulting  in  a  verdict  and  judgment  for  the  plaintiff  for  seven 
thousand  four  hundred  dollars. 

The  main  question  in  the  cause  arises  upon  the  refusal  of 
the  court  to  give  the  following  charge  asked  by  the  defend- 
anty  viz.: 
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''Under  the  contract  sned  on  in  the  first  and  second  para- 
graphs in  the  complaint,  the  wood  by  the  plaintiff  cut,  hauled, 
and  piled  up  along  the  line  of  the  defendant's  railroad  was 
not  the  property  of  the  defendant  until  measured  and  received 
by  the  defendant,  and  if  you  find  ihatit  was  destroyed  by  fire 
before  it  was  received,  the  loss  was  the  plaintiff's  and  not  the 
defendant's/' 

There  are  no  fects  averred  in  the  complaint  that  made  the 
wood  the  property  of  the  defendant  at  the  time  it  was  burnt. 
Nor  does  it  appear  in  evidence  that  the  plaintiff,  at  any  time 
before  it  was  burnt,  did  anything  showing  that  he  regarded 
the  wood  as  the  property  of  the  defendant,  or  at  her  risk.  On 
the  contrary,  he  insured  it  as  his  own  after  it  should  have  been 
received  by  the  defendant  in  accordance  with  the  alleged 
contract.  The  cause  was  tried,  and  the  verdict  evidently 
found,  upon  the  theory  that  the  measure  of  damages  was  the 
contract  price  of  the  wood.  If  this  was  legally  correct,  the 
charge  ought  not  to  have  been  given,  because  the  loss  in  such 
case  would  be  the  loss  of  the  defendant  and  not  the  plaintiff. 
But  if  the  true  measure  of  damages  in  such  case  is  the  differ- 
ence between  the  contract  price  and  the  market  value  of  the 
wood  at  the  time  and  place  when  and  where  it  should  have 
been  accepted  by  the  defendant,  the  charge  should  have  been 
given,  because,  in  such  case,  the  loss  would  be  that  of  the  plain- 
tiff. Mr.  Chitty  lays  down  the  rule  in  the  following  terms : 

''  In  an  action  for  not  accepting  goods,  the  measure  of  dam- 
ages is  the  difference  between  the  contract  price  and  the  mar- 
ket price,  on  the  day  when  the  vendee  ought  to  have  accepted 
the  goods."    Chitty  Con.  1331, 11  Am.  ed. 

This  rule  is  sustained  by  a  large  number  of  oases,  among 
which  are  the  following :  WiMcms  v.  Jones,  1  Bush,  621 ; 
HaskdlY.  McHmryyA  Cal.  411 ;  AUen  v.  Jarvia,  20  Conn. 
38 ;  Narthrup  v.  Oooh,  39  Mo.  208 ;  QaUing  v.  Newea,  12 
Ind.  118, 125;  Beard  v.  Sloan,  S8  Ind.  128;  Ganaanv.  Mad- 
igan,  13  Wis.  67 ;  Gordon  v.  Norris,  49  N.  H.  376. 

In  the  case  last  cited,  the  distinction  is  pointed  out  between 
Vol.  L.— 20 
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contracts  for  the  sale  of  goods  then  in  existence,  and  agree- 
ments to  furnish  materials  and  manufacture  articles  in  a  par- 
ticular way  and  according  to  order,  in  respect  to  the  statute  of 
frauds  and  otherwise.  The  rule  of  damages  is  the  same  in 
contracts  for  the  sale  of  real  estate.  Old  CoUmy  Railroad 
(hrporation  v.  EvanSf  6  Gray,  25 ;  Ormoold  v.  Sabiuy  51  N.  H. 
167;  Piyrier  v.  Travis,  40  Ind.  556. 

It  is  conceived  that  in  all  cases  of  contracts  for  the  sale  of 
personal  property,  where  it  has  any  market  value,  the  vendor, 
before  he  can  recover  of  the  vendee  the  contract  price,  must 
have  delivered  the  property  to  the  vendee,  or  have  done  such 
acts  as  vested  the  title  in  the  vendee,  or  would  have  vested  the 
title  in  him,  if  he  had  consented  to  accept  it ;  for  the  law  will 
not  tolerate  the  palpable  injustice  of  permitting  the  vendor  to 
hold  the  property  and  also  to  recover  the  price  of  it. 

In  the  case  of  Bement  v.  Smith,  15  Wend.  493,  which  has  been 
cited  by  counsel  for  the  appellee,  the  defendant  had  employed 
the  plaintiff  to  make  a  sulky.  The  plaintiff  made  the  sulky 
and  took  it  to  the  residence  of  the  defendant,  and  told  him 
that  he  delivered  it  to  him,  and  demanded  payment  in  pur- 
suance of  the  terms  of  the  contract  The  defendant  denied 
having  agreed  to  receive  it.  The  plaintiff  told  him  that  he 
would  leave  the  sulky  with  a  person  in  the  neighborhood, 
naming  him,  which  he  did,  and  commenced  suit.  It  was  held 
that  the  plaintiff  had  performed  his  part  of  the  contract,  and 
was  entitled  to  recover  the  contract  price  for  the  sulky.  The 
case  went  upon  the  theory  that  there  had  been  a  delivery  of  the 
property  to  the  defendant,  as  is  shown  in  the  case  of  Chrdon 
V.  Norris,  supra. 

So,  in  the  caseof  JSo/fen^tne  v.  Robinson,  46  Penn.  St.  177,  the 
plaintiff  agreed  to  build  an  engine  according  to  directions  of 
defendant,  and  furnish  the  necessary  materials  for  it.  The 
plaintiff  was  held  to  be  entitled  to  the  contract  price,  the  court 
holding  that,  upon  the  facts  shown,  the  title  to  the  property 
had  vested  in  the  defendant. 

In  the  case  of  Girard  v.  Taggart,  5  S.  &  R.  19, 33,  GibsoNj 
J.«  in  delivering  his  opinion,  said : 
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''The  damages  recovered  are  not  the  price  of  the  goods 
«old,  bnt  a  compensation  for  the  disaffirmance  of  the  contract ; 
and  the  difference  on  the  resale  is  merely  the  measure  of  the 
damages  actually  suffered.  Properly  speaking,  the  seller  cannot 
recover  the  price,  where  he  has  retained  the  goods  in  conse- 
quence of  the  buyer's  refusal  to  comply  with  any  part  of  the 
iiontract,''  etc. 

In  Ganaan  v.  Madigan,  9upra,  the  court  held,  that ''  where 
the  vendor  has  actually  taken  all  the  steps  necessary  to  vest 
the  title  to  the  goods  sold  in  the  vendee,  he  may  sue  for  goods 
Bold  and  delivered,  and  the  rule  of  damages  would  be  the  con- 
tract price.  But  where  he  is  ready  and  willing  to  perform, 
and  offers  to  do  so,  but  the  vendee  refuses,  even  though  the 
title  is  not  vested  in  the  vendee,  the  vendor  still  has  his  action 
on  the  contract  for  damages.  But  the  rule  of  damages  in  such 
case  would  be  the  actual  injury  sustained,  which  is  ordinarily 
the  difference  between  the  value  of  the  property  at  the  time 
of  the  refusal,  and  the  price  agreed  on.'' 

Ab  the  property  had  not  passed  from  the  vendor,  the  plain- 
tiff, at  the  time  it  was  destroyed,  he  must  bear  the  loss.  The 
destruction  of  the  property  was  not  caused  by,  nor  was  it  the 
oonseguence  of,  the  breach  by  the  defendant  of  her  contract. 
The  case  of  MeOonihe  v  The  New  York  and  Erie  B.  R.  Ob., 
20  N.  Y.  495,  is  in  every  way  in  point  here.  There,  one  Mal- 
lory,  who  had  assigned  his  claim  to  the  plaintiff,  had  agreed 
with  the  defendant  to  fiimish  materials  and  build  certain  cars 
for  the  defendant,  and  the  defendant  was  to  furnish  the  iron 
boxes  therefor.  Mallory  set  up  some  of  the  cars  and  had  the 
work  ready  to  set  up  the  others,  and  those  set  up  were  com- 
pleted as  far  as  it  was  possible  without  the  boxes,  which  the 
company  neglected  to  fiimish.  He  expended  over  two  thou- 
sand dollars  in  the  work  and  materials,  and  was  prevented  from 
completing  the  contract  by  the  fiulure  of  the  defendant  to  fur- 
nish the  boxes,  as  she  had  agreed,  though  Mallory  frequently 
urged  her  to  furnish  them.  While  matters  were  in  this  con- 
dition, all  the  cars  and  materials,  except  the  iron,  were  con- 
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flamed  by  fiie^  without  any  carelessness  on  the  part  of  Mai- 
lory.    The  court  said : 

"  Mallory  agreed  to  build  for  the  defendant  fifteen  lumber 
cars,  fiom  materials  to  be  furnished  by  him^  except  the 
boxes  which  the  defendant  agreed  to  furnish,  and  the  expense 
of  which  was  to  be  deducted  from  the  price  of  the  cars.  This 
was  in  effect  an  agreement  for  the  sale  of  the  cars,  thereafter 
to  be  constructed  by  Mallory,  to  the  defendant,  and  did  not 
vest  any  property  in  the  defendant  until  the  cars  were  com- 
pleted and  delivered*  (Andrews  v.  Durant,  1  Kern.  35.)  In 
that  case  the  authorities  are  cited  and  very  ably  reviewed,  and 
it  is  unnecessary  again  to  examine  them  upon  this  proposition* 
It  then  follows  that  the  cars  set  up,  and  materials  for  those 
not  set  up,  were  the  property  of  MaUory  at  the  time  of  their 
destruction  by  the  fire.  Theruleisthattheparty  in  whom  the 
title  to  the  property  is  vested  must  bear  the  loss  in  case  of 
destruction  by  aocidenf 

In  DusUm  v.  McAndrew,  44  N.  T.  72,  78^  it  is  held,  that 
^^  the  vendor  of  personal  property  in  a  suit  against  the  vendee 
for  not  taking  and  paying  for  the  property,  has  the  choice 
ordinarily  of  either  one  of  three  methods  to  indemnify  him- 
self. 1.  He  may  store  or  retain  the  property  for  the  vendee^ 
and  sue  him  for  theentire  purchaseprice.  2.  He  may  sell  the 
property,  acting  as  the  agent  for  this  purpose  of  the  vendee^ 
and  recover  the  difference  between  the  contract  price  and  the 
price  obtained  on  such  resale ;  or^  3.  He  may  keep  the  property 
as  his  own,  and  recover  the  difference  between  the  market  price 
at  the  time  and  place  of  delivery,  and  the  contract  price.'' 

The  latter  is  the  method  adopted  by  the  plaintiff  in  this 
case.  He  kept  the  wood  as  his  own.  After  it  should  have 
been  received  by  the  defendant,  he  insured  it  in  his  own  name 
and  for  his  own  benefit,  clearly  evincing  an  election  to  regard 
it  as  his  own,  and  not  the  property  of  the  defendant.  He 
must,  therefore,  accept  the  rule  of  damages  applicable  to  such 
case. 

The  court  below,  in  our  opinion^  erred  in  refusing  to  give 
the  charge  asked. 
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Our  attention  has  been  called  to  the  case  of  Chamberlain  v. 
Farr,  23  Vt.  265.  There  was  a  sale  of  some  straw,  a  part  of 
which  only  the  purchaser  took  away,  and  the  residue  the  ven- 
dor threw  into  his  barnyard,  and  the  next  spring  to  his  cattle, 
it  having  become  damaged.  It  was  held  that  the  purchaser 
was  liable  for  the  price  of  the  straw  sold,  less  the  value  of  that 
part  not  taken  for  the  purpose  to  which  it  was  applied.  But 
the  case  is  not  at  all  in  point  here,  because  the  court  held  that, 
under  the  &cts  shown,  the  title  to  the  whole  of  the  straw  vested 
in  the  purchaser. 

The  case  of  Martineau  v.  EUching,  L.  B.  7  Q.  B.  436,  is 
not  in  point  on  the  question  we  have  been  considering.  There, 
the  plaintiff  had  sold  to  the  defendant  certain  sugars,  a  part 
of  which  had  not  been  taken  away,  when  they  were  destroyed 
by  fire.  It  was  held  that  the  loss  fell  upon  the  purchaser.  A 
part  of  the  court  held  this,  upon  the  ground  that  upon  the 
fitcts  the  title  to  the  sugars  had  vested  in  the  purchaser,  and 
the  residue  of  the  court,  upon  the  ground  that  by  the  terms 
of  the  contract  the  undelivered  sugars  were  to  be  at  the  risk 
of  the  purchaser. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 


Rich  et  al.  v.  Dessab.  ,&o  m 
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IsjxnxcFnovr--Iieadmg.'-'Ver^e(ai^  qf  Cbrnptotnt.— A  'complaint  for  a  per- 
petual injunction,  in  which  no  restraining  order  or  temporaiy  injunction 
is  floughty  need  not  be  verified  by  affidavit. 

Same. — Bdeaae  cf  Errors. — ^In  an  action  to  enjoin  the  coUection  of  a  judg- 
ment, a  release  of  errors  in  such  judgment  need  not  in  any  case  be  stated 
in  the  complaint,  and  need  not  be  indorsed  upon  the  complaint  unless  it 
b^  so  required  by  the  judge  or  court 

8UPBE1CE  CoftmT.^Auigfmeni  qf  Errcr.-^Sn^gioimqf  qf  Cbmpiomt— Whflare^ 
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on  appeal  to  the  Sapreme  Courts  the  asngpment  of  error  is,  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitnte  a  cause  of  action,  if  there 
he  one  good  paragraph  of  the  complaint,  the  assignment  of  error  will  be- 
disallowed. 

Samz. — Objection  to  Evidence,— To  present  any  qnestioii  to  the  Sapreme  Coort 
in  reference  to  the  admission  of  evidence,  there  must  have  been  an  objec- 
tion to  such  evidence  made  in  the  oonrt  below,  and  the  ground  of  objeo* 
tion  most  have  been  there  stated. 

CoKTBAcr. — Effidenoe. — ^A.,  one  of  several  defendants  in  a  jadgment,  sorety 
for  the  others,  having  paid  the  costs  and  attorney's  lees,  deposited  with, 
the  judgment  plaintiff,  a  bank,  the  check  of  B.  for  the  amount  of  the  judg- 
ment, imd  took  from  the  bank  a  certificate  of  deposit  for  such  amount^ 
"payable  to  the  order  of  himself  on  the  return  of  this  certificate,''  and 
the  bank  afterward  assigned  the  Judgment  to  C,  not  a  party,  upon  hia 
payment  of  the  amount  thereof  to  the  bank,  and  A.  afterward  surrendered 
said  certificate  and  had  the  amount  thereof  credited  to  B  by  the  bank. 

Hdd,  that  an  action  would  not  lie  on  behsif  of  A.  to  enjoin  the  collection 
of  the  judgment  for  C,  upon  the  ground  that,  by  a  parol  oontemporaneouir 
agreement  between  ihe  bank  and  A.,  such  deposit  was  to  be  r^^arded  as  ft 
payment  of  the  judgment  by  A.  and  was  to  constitute  him  the  equitable 
owner  thereof,  and  that  the  bank  would  hold  the  judgment  for  him  and 
coUect  the  money  from  the  other  defendants,  and  that  the  cerlificateshould 
be  regarded  as  a  receipt,  the  amount  thereof  to  be  returned  to  A.  apoa 
payment  by  the  other  defendants. 


From  ike  Marion  Superior  Court. 

J.  B.  Morris,  for  appellants. 

/.  T.  Dye  and  A.  C  Harris^  for  appellee. 

DowKEY;  J. — Action  by  ihe  appellee  against  the  appeUants^ 
to  enjoin  the  collection  of  a  judgment.  The  complaint  is  in 
two  paragraphs. 

The  judgment  -was  rendered  on  the  10th  day  of  November, 
1871^  in  the  superior  court,  in  &vor  of  the  Merchants'  National 
Bank  of  Indianapolis,  against  Daniel  C.  Kich,  Abijah  Rich, 
Harvey  Bich,  Beuben  D.  Rich,  and  Dessar,  the  appellee,  on 
a  promissory  note  made  by  the  Riches  to  Dessar,  who,  as  alleged 
in  the  first  paragraph  of  the  complaint,  was  only  an  indorser 
and  surety  of  said  Abijah,  Daniel,  and  BEarvey  Rich. 

It  is  also  alleged  in  the  said  first  paragraph  of  the  complaint, 
that,  after  the  rendition  of  the  judgment,  Dessar,  surety  aa 
aforesaid,  paid  to  and  deposited  with  the  bank  the  amount  of 
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the  judgment^  yn&L  the  special  understanding  and  agreement 
by  and  between  Dessar  and  the'bank  that  Dessar  shonld  and 
did  thereby  become  the  equitable  owner  of  the  judgment^  and 
that  the  same  should  be  collected  of  and  from  tlie  said  princi- 
pal debtors  in  said  judgment,  Daniel  C,  Harvey,  and  Abijah 
Eich,  in  the  name  of  the  bank,  by  and  for  the  use  of  said  Des- 
sar;  that  afterward,  on  the  25th  day  of  June,  1872,  the  cash- 
ier of  the  bank,  without  the  authority,  consent,  or  knowledge 
of  Dessar,  made  an  assignment  of  the  judgment  to  the  defend- 
ant William  0.  Kich,  who  has  since  caused  an  execution  to 
issue  thereon  against  the  plaintiff  to  the  defendant  Buckle, 
sheriff,  etc.,  who  is  about  to  levy  the  same  on  the  property  of 
the  plaintiff;  that  said  William  C.  Bich  took  and  held  no 
greater  right  than  said  assignment,  and  holds  the  judgment 
subject  to  the  equities  of  the  plaintiff.  Prayer,  for  injunction, 
and  that  the  judgment  be  decreed  satisfied. 

The  second  paragraph  of  the  complaint  differs  from  the  first 
in  alleging  the  payment  of  the  judgment  to  the  bank,  and  that 
the  same,  as  to  the  plaintiff,  thereby  became  satisfied  and 
extinguished.    It  contains  the  same  prayer  for  relief. 

The  defendants  answered : 

1.  A  general  denial ;  and, 

2.  That  at  the  December  term,  1872,  of  the  superior  court, 
the  plaintiff  impleaded  the  defendants  in  a  civil  action,  on  the 
same  identical  causes  of  action  in  the  complaint  mentioned, 
and  such  proceedings  were  had,  that  in  December,  1872,  the 
defendants,  by  the  consideration  and  judgment  of  said  court, 
recovered  in  said  action  judgment  on  the  same  identical  causes 
of  action  in  the  complaint  mentioned,  with  his  costs,  as  by  the 
record,  etc.,  will  appear,  which  judgment  is  in  full  force,  etc. 

After  demurring  unsuccessfully,  the  plaintiff  replied  to  the 
second  paragraph  of  the  answer,  that,  in  the  action  referred 
to,  it  was  solemnly  agreed  and  linderstood  by  and  between  the 
plaintiff  and  defendants,  in  open  court,  as  appears  by  the 
record  in  said  cause,  that  the  question  of  the  equitable  owner- 
ship of  the  judgment  by  Dessar,  on  account  of  the  payment  to 
the  bank,  was  not  raised  in  said  cause,  and,  on  the  agreement 
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and  the  plaintiff's  understanding  thereof,  no  evidence  was  intro- 
duced by  him  in  said  action  touching  the  equitable  ownership 
of  the  said  judgment,  etc.,  and  the  question  of  the  equitable 
ownership  of  the  judgment  was  not  passed  upon  or  decided  in 
said  action ;  wherefore  the  defendants  are  estopped  to  set  up 
the  alleged  former  adjudicati6n,  etc. 

The  issues  were,  by  agreement,  tried  by  the  court  at  the 
March  term,  1873,  and  there  was  a  finding  and  judgment  for 
the  plaintiff  at  the  April  term,  1873. 

A  motion  for  a  new  trial  was  made  and  overruled  at  the 
same  term,  and  twenty  days  were  given  in  which  to  file  a  bill 
of  exceptions,  and  the  same  was  filed  on  the  7th  day  of  May, 
1873. 

The  grounds  stated  for  a  new  trial  were  the  following : 

1.  Admitting  in  evidence  the  bill  of  exceptions  in  the  former 
action  as  part  of  the  record  of  former  recovery,  over  the  defend- 
ants' objection. 

2.  The  finding  of  the  court  is  not  sustained  by  sufficient 
evidence. 

3.  The  finding  is  contrary  to  law. 

4.  Overruling  the  demurrer  to  the  complaint. 

5.  Granting  the  injunction  prayed  for  by  the  plaintiff. 

In  the  general  term,  two  errors  may,  by  liberality,  be 
regarded  as  having  been  properly  assigned : 

1.  That  the  complaint  did  not  state  fiots  sufficient  to  con- 
stitute a  cause  of  action ;  and, 

2.  Overruling  the  motion  of  the  defendant  for  a  new  trial. 
Upon  consideration  of  these  alleged  errors  in  the  general 

term,  the  judgment  in  special  term  was  affirmed. 

In  this  court,  it  is  alleged  that  the  superior  court  in  general 
term  erred  in  affirming  the  judgment  of  the  court  in  special 
term. 

The  first  objection  to  the  complaint,  stated  in  the  language 
of  the  brief  of  counsel  for  the  appellant,  is,  '^  The  court  erred 
in  rendering  judgment  and  granting  an  injunction  on  the  com- 
plaint, because  the  complaint  is  not  verified  by  affidavit,  and 
hence  is  not  sufficient  under  the  statute.''    When  the  court  is 
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asked  to  grant  a  reBtraining  order  or  injunction  daring  the 
pendency  of  the  action,  and  before  the  final  hearings  the  com- 
plaint, or  RO  mach  thereof  as  pertains  to  the  acts  or  proceed- 
ings to  be  enjoined,  mnst  be  verified  by  affidavits.  2  O.  &  H. 
133,  sec.  138.  But  it  has  been  held  that  no  verification  of  the 
complaint  is  necessary,  where  no  restraining  order  or  tempo- 
rary injunction  is  sought.  The  Sand  Oreek,  etc.,  Co.  v.  Bob^ 
Unsy  41  Ind.  79;  Benny  v.  JIfoore,  13  Ind.  418. 

The  next  objection  urged  against  the  complaint  is,  that  it 
does  not  allege  a  release  of  errors  in  the  judgment  sought  to 
be  enjoined.  The  release  of  errors,  when  necessary,  is  required 
by  the  statute  to  be  indorsed  on  the  complaint.  2  6.  &  H. 
135,  sec.  145.  It  is  not  required  in  any  case  to  be  stated  in 
the  complaint.  Moreover,  it  need  not  be  indorsed  on  the  com- 
plaint, unless  required  by  the  judge  or  court.  2  6.  &  H.  135, 
sec.  145. 

It  is  objected  that  the  first  paragraph  of  the  complaint  does 
not  state  a  payment  of  the  judgment  by  the  plaintiff,  but  only 
that  he  ''  paid  to  and  deposited  with  the  bank  the  amount  of 
the  judgment,''  etc. 

ThQ  second  paragraph  allies  that  ^'ihe  plaintiff  herein, 
Joseph  B.  Dessar,  surety  in  said  judgment,  paid  to  the  Mer- 
chants' National  Bank  the  amount  of  said  judgment,  and  was 
thereby  discharged  firom  all  further  obligation  to  said  bank  on 
said  judgment,  and  the  same  was,  as  to  this  plaintiff,  forever 
satisfied  and  extinguished."  This  allegation,  we  think,  auffi- 
dently  shows  that  the  plaintiff  paid  the  judgment. 

The  second  paragraph  of  the  complaint  being  good,  the 
assignment  of  error,  that  the  complaint  does  not  state  &cts 
sufficient,  is  not  sustained.  In  such  case,  if  there  is  one  good 
paragraph  in  the  complaint,  although  there  may  be  another 
which  is  bad,  the  assignment  of  error  in  that  form,  like  a 
demurrer  to  several  paragraphs  of  a  pleading,  where  one  of 
the  paragraphs  is  good,  must  be  disallowed.  Waugh  v.  Waugh^ 
47  Ind.  580. 

The  next  question  relates  to  the  overruling  of  the  motion  fi)r 
a  new  trial.    The  first  point  made  under  this  head  is,  that  the 
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court  erred  in  admitting  as  evidence  the  bill  of  exceptions  in 
the  former  action  between  the  parties.  We  do  not  find  that 
any  objection  was  made  to  the  reading  in  evidence  of  the  bill 
of  exceptions^  in  which  the  ground  of  objection  was  pointed 
out.  To  present  any  question  with  reference  to  its  admission 
in  evidence,  an  objection  should  have  been  made,  and  die 
ground  of  objection  should  have  been  stated. 

The  next  ground  for  a  new  trial  relates  to  the  sufficiency 
of  the  evidence. 

It  is  alleged  in  the  complaint,  as  we  have  seen,  that  the 
judgment  was  assigned  by  the  bank  to  William  C.  Bich,  on 
the  25th  day  of  June,  1872.  A  question  is  made  as  to  whether 
the  evidence  shows  that  Dessar  had  paid  or  become  the  owner 
of  the  judgment  at  that  time.  If  he  had  not,  it  would  seem 
that  the  assignment  of  the  judgment  by  the  bank  would  vest 
the  ownership  of  it  in  William  C.  Bich.  -  It  appears  from  the 
evidence  that  on  the  16th  day  of  November,  1871,  Joseph  B. 
Dessar,  the  appellee,  went  to  the  bank  with  a  check  from 
Dessar  Bros.  &  Co.  for  one  thousand  and  sixteen  dollars  and 
sixty-seven  cents,  and  received  for  it,  of  the  same  date,  a  cer- 
tificate of  deposit  for  the  same  amount,  the  bank  making  no 
entry  of  the  transaction  on  its  books,  in  any  account  with 
Dessar,  but  making'an  entry  showing  the  liability  of  the  bank 
on  account  of  the  certificate  of  deposit.  He  also  paid  the 
costs  and  attorneys'  foes.  The  matter  stood  thus  until  June 
28th,  1872,  when  the  bank  received  the  amount  of  the  judg- 
ment from  William  C.  Bich,  appellant,  and  assigned  the  judg- 
ment to  him.  The  bank,  on  the  next  day,  placed  the  same 
amount  to  the  credit  of  Dessar  Bros.  &  Co.,  and  Dessar  sur- 
rendered the  certificate  of  deposit  to  the  bank.  The  certificate 
of  deposit,  which  was  given  to  Dessar  when  he  handed  in  the 
check  of  Dessar  Bros.  &  Co.,  is  as  follows : 

•'CEBTIPICATE   OP  DEPOSIT. 
tiniA^7  "  Merchants' National  Bank,   \ 

^luio.o/  ,,  Indianapolis,  November  16th,  1871.  f 

^'  Joseph  B.  Dessar  has  deposited  in  this  bank  one  thousand 


MAY  TEEM,  1876.  816 

Bich  et  al  v.  Desear. 

and  sixteen  and  sixty  Hseven  hondredihs  doUara^  payable  to 
the  order  of  himsdf  on  the  retam  of  this  certificate. 

''  Fbedebiok  Baggs^  Cashier. 
"  No.  1104.    In  current  fonds/' 

Dessar  testified,  in  his  original  examination,  as  follows : 
*^  The  only  arrangementi  made  with  Mr.  Baggs^I  told  him 
this  was  money  for  the  judgment,  and  told  him  to  hold  the 
judgment  and  collect  the  money  of  the  principals  for  me.'^ 
Mr.  Baggs  testified  as  follows  on  that  point : 
''  Mr.  Dessar  said  the  judgment  could  remain  just  as  it  had 
been,  and  when  the  money  was  paid  we  could  then  pay  the 
money  back  to  him.^^ 

On  being  recalled,  Dessar  testified  on  the  point  as  follows : 

"  Well,  my  agreement  was,  that  the  certificate  of  deposit 

should  pay  my  indebtedness  to  the  bank.    I  was  to  hold  the 

certificate  in  order  to  show  that  the  proceeds  of  the  judgment 

were  coming  to  me.*' 

We  are  of  the  opinion  that  the  evidence  &ils  to  show  a  pay- 
ment or  purchase  of  the  judgment  by  Dessar.  The  case  which 
he  makes  and  relies  upon  does  not  appeal  strongly  in  his  fitvor. 
The  judgment  was  not  collected  of  the  principals,  as  was  con- 
templated in  the  arrangement  between  him  and  Baggs.  On  the 
contrary,  the  judgment  was  sold  and  assigned  by  the  bank, 
and  the  money  thus  obtained  with  which  the  debt  to  the  bank 
was  finally  paid.  We  do  not  see  with  what  justice  Dessar  can 
claim  that  the  judgment  was  paid,  and  yet  have  the  full  ben- 
efit of  the  money  paid  by  the  assignee  of  the  judgment  as  the 
price  for  it  to  the  bank.  The  assignment  of  the  judgment 
by  the  bank  to  William  C.  Rich  is  wholly  at  variance  with 
the  theory  that  it  had  been  paid  off  and  satisfied  or  purchased 
by  Dessar.  The  appellee's  position  is  in  contradiction  of  the 
contemporary  writings  which  accompanied  the  transaction.  The 
taking  of  the  certificate  of  deposit  was  unusual,  to  say  the  least 
of  it,  and  not  at  all  adapted  to  show  a  payment  to  the  bank 
by  Dessar.  The  bank  gave  no  acquittance  or  discharge  of  the 
judgment.  The  last  statement  of  Dessar,  that  the  agreement 
was,  that  the  certificate  of  deposit  should  pay  his  indebtedness 
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to  the  bank^  is  in  contradiction  of  the  instrument  itself  It 
is  scarcely  possible  that  the  bank  regarded  the  judgment  as 
satisfied  by  the  arrangement,  while  their  certificate  was  out, 
which  might  at  any  time  have  been  transferred  by  Dessar  to 
some  other  party,  and  thus  the  bank  become  liable  to  pay  the 
money  to  such  other  person.  We  rather  infer  firom  the  whole 
evidence,  that  the  arrangement  was  one  made  for  the  supposed 
accommodation  of  Dessar,  to  enable  him  to  effect  some  arrange- 
ment which  would  result  in  his  discharge,  but  without  the 
intention  on  the  part  of  the  bank  that  such  arrangement  should 
operate  as  a  discharge  of  the  judgment,  until  the  money  had 
been  actually  received,  and  its  outstanding  certificate  sunen- 
dared. 

The  other  reasons  fi>r  a  new  trial  need  not  be  noticed. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  reverse  the  judgment  at  spedal 
term,  and  remand  the  cause  to  the  special  term  fi>r  a  new 
trial. 

On  Petition  fob  a  Behbabing. 

WOBDEN,  J. — ^This  case  is  amply  this :  The  Merchants* 
National  Bank  of  Indianapolis  had  a  judgment  against  Dessar 
and  several  persons  of  the  name  of  Bich,  not  including  the 
appellant  William  C.  Bich.  Dessar  was  surety  or  indorser 
of  the  note  on  which  the  judgment  was  rendered.  After  the 
rendition  of  judgment,  Dessar  paid  the  costs  and  attorney's 
fees  thereon,  and  deported  with  the  bank  the  check  of  the  firm 
of  Dessar  Bros.  &  Co.,  payable  to  his  order,  fi>r  the  amount 
specified  in  the  certificate  of  deposit,  set  out  in  the  original 
opinion  in  this  cause,  and  took  fix)m  the  bank  the  certificate 
of  deposit.  Afterward,  William  C.  Bich  paid  to  the  bank  the 
amount  of  the  judgment,  and  took  an  assignment  thereof  from 
the  bank  to  himself.  Aftier  this,  Dessar,  the  appellee,  surren- 
dered his  certificate  of  deposit  to  the  bank,  and  had  the  amount 
thereof  credited  to  the  firm  of  Dessar  Bros.  &  Co. 

There  was  some  evidence  tending  to  show  that,  at  the  time 
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Beasar  deposited  the  check  with  the  bank^  and  took  the  cer- 
tificate of  deposit,  there  was  an  understanding  or  agreement 
between  Dessar  and  the  bank  that,  as  between  them,  the  judg- 
ment should  be  regarded  as  paid,  but  that  the  bank  should 
collect  it  of  the  principals  for  the  benefit  of  Dessar,  who  was 
to  be  r^arded  as  the  equitable  owner  thereof,  and  that  the  cer- 
tificate of  deposit  should  be  regarded  as  a  receipt.  We  sa7 
there  was  evidence  tending  to  show  these  ftcts,  not  that  there 
was  sufficient  to  establish  them  in  view  of  the  transaction  as 
it  took  place. 

The  application  to  the  case  of  a  few  well  established  legal 
principles  will  be  sufficient  to  dispose  of  it  When  Dessar 
took  from  the  bank  the  certificate  of  deposit,  the  bank  became 
liable  to  him  for  that  amount.  No  parol  evidence  of  a  pre- 
vious or  concurrent  agreement  or  understanding  was  admissi- 
ble to  contradict  or  vary  the  l^al  effect  of  the  instrument. 
The  authorities  on  this  point  are  so  numerous  that  a  citation 
of  any  is  unnecessary,  but  we  cite  one  which  lies  before  us. 
Zeev.JSfe,37Ind.l07. 

The  money  represented  by  the  check  could  not  be  applied 
to  the  payment  of  the  judgment,  because  Dessar  took  fioni  the 
bank  the  certificate  of  deposit  therefor,  on  which  the  bank  was 
liable  to  him  or  his  assigns;  and  this  liability,  as  we  have 
seen,  could  not  boavoided  by  parolproof  of  a  contemporaneous 
undCTStanding  or  agreement  that  such  liabUily  should  not 
exist. 

The  bank  being  thus  liable  to  Dessar  for  the  amount  repre- 
sented by  the  check,  there  was  no  consideration  whatever  for 
the  alleged  agreement  on  the  part  of  the  bank,  if  any  was 
made,  that  the  judgment  should  be  regarded  as  paid  by  Des- 
sar, etc.  Then  Dessar  surrendered  his  certificate,  and  had  the 
amount  credited  to  the  firm  of  Dessar  Bros.  &  Co.  Thus  the 
bank  has  really  in  that  way  paid  the  certificate  of  deposit, 
while  Dessar  has  paid  nothing  on  the  judgment,  except  the 
costs  and  attorney's  fees  before  mentioned.  Dessar  is  in  no 
condition  to  claim  that  the  judgment,  as  to  him,  has  been  paid^ 
nor  is  there  anything  in  the  case  that  l^ally  or  equitably  pre- 
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vented  the  bank  from  assigning  the  judgment  to  William  O. 
Rich. 
The  petition  for  a  rehearing  is  overruled. 

BxTSKiRK^  J. — ^The  original  opinion  does  not^  in  my  judg- 
menty  properly  express  the  law.  Hence^  I  think  a  rdiearii^ 
should  be  granted. 

Qziginal  opinion  filed  NoTember  tenn^  1874;  petition  for  a  rdieariog 
OTerroled  May  term,  1876. 


Watts  et  xtx.  «.  Mobgait. 

Slahdeb.— jPEoaeimi^.— A  complaint  for  slander  which  does  not  allege  that 
the  slanderous  words  were  spoken,  uttered,  or  published  by  the  defendant, 
is  bad  on  demurrer,  and  such  omission  cannot  be  supplied  bj  the  ^oUo- 
quMun  or  the  innuendo. 

From  the  Switzerland  Circuit  Court 

TT.  if.  SmUh,  for  appellants. 

J.  A.  Works  and  «/*.  2).  JVorka,  for  appellee. 

Pettit^  C.  J. — ^This  was  an  action  for  slander  by  the  appel- 
lee^ Clara  Morgan^  by  hier  next  friend^  Jackson  P.  Searcy^ 
against  the  appellants^  Vienna  Watts  and  John  C.  Watts^  her 
husband^  for  an  allied  slander  by  the  wife. 

A  demurrer  to  the  complaint  fer  want  of  sufficient  &cts  was 
overruled^  and  this  ruling  is  assigned  for  error. 

The  objection  taken  and  pointed  out  to  the  complaint  is, 
that  it  does  not  state,  charge,  or  allege  that  the  slanderous 
words  were  spoken,  uttered,  or  published  by  the  defendants, 
or  either  of  them,  and  for  this  fidlure  the  complaint  is  insuffi- 
cient, and  that  the  demurmr  ought  to  have  been  sustained 
to  it 
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In  this  objection  and  view  we  entirely  concur  witii  tiie  coun- 
sel of  the  appellants. 

The  counsel  for  the  appellee  admit  that  there  is  no  such 
direct  statement  or  charge  in  the  complaint^  but  suggest  that 
it  was  a  clerical  error  in  drafting  the  complaint^  that  the  objec- 
tion is  technical  and  ought  not  to  prevail^  and  that  firom  an 
inntLendo  it  can  be  seen  who  spoke  the  words,  and  whom  it  was 
intended  to  charge  with  speaking  them. 

In  this  view,  we  do  not  agree  with  the  counsel  for  the  appel- 
lee. After  a  long  and  diligent  search,  we  have  not  been  able 
to  find  an  authority,  and  we  think  none  can  be  found,  holding 
that  a  complaint  for  slander  is  or  maybe  good  which  does  not 
state  that  the  slanderous  words  were  uttered,  spoken,  or  pub- 
lished by  the  defendant  of  the  plainti£r.  All  the  authorities 
that  we  have  been  able  to  find  are  to  the  effect  that,  in  a  suit 
for  slander,  the  complaint,  to  be  good,  must  state  that  the 
slanderous  words  were  spoken,  uttered,  or  published  by  the 
defendant.  This  is  an  essential  element  in  a  complaint  for 
slander,  and  neither  coBoqaium  nor  iuTmendo  can  supply  it. 
Mann  v.  HauU,  40  Ind.  122  ;  Stark.  Sland.  384 ;  4  Robinson 
Prac.  681 ;  Badcoch  v.  AtMns,  Cro.  Eliz.  416 ;  Johnson  v. 
"Aylmer,  Cro.  Jac.  126. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee,  with 
instructions  to  sustain  the  demurrer  to  the  complaint,  and  for 
further  proceedings. 


Habdin  v.  Helton,  Guardian. 

PucASiNa.-— jBiomitsory  ^o<e.— In  a  complaint  to  foredoae  a  mortgage, 
where,  from  the  copy  of  the  note  set  out,  to  secore  which  the  mortgage 
waa  executed,  it  appears  that  it  was  past  maturity  at  the  commencement 
of  the  action,  audit  is  alleged  that  it  remains  unpaid,  it  is  not  necessary 
to  allege  that  the  note  is  due. 
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Same.'— Aniwer,—Baartjf  in  IntereaL— In  an  action  to  foiecloae  a  mortgage, 
broaght  by  the  indorsee  of  the  note  eecared  thereby,  it  is  not  a  good 
answer  that  the  assignment  was  without  consideration  and  made  for  the 
purpose  only  of  enabling  the  plaintiff  to  collect  the  note,  aa  this  may  be 
true,  and  yet  the  plaintiff  be  the  real  ^arty  in  interest. 

GuAKDiAN  AND  Wabd.— Ifoma^  (^  Female  Ouordum.—UpoD  the  marriage 
of  a  female  guardian,  it  is  not  necessary  that  her  husband  should  file  in 
court  his  written  consent  to  her  continuing  as  such  guardian,  as  in  the 
case  of  the  marriage  of  an  ezecutriz  or  administratrix. 

InsTBUcnoira  to  JjSBY.—Bequal  to  Ifubruot  t»  TTn^.— Where,  before  the 
argument  of  a  cause,  the  court  b  requested  by  a  party  to  give  the  instruc- 
tions to  the  jury  in  writing,  and  the  court  gives  a  portion  of  the  instruc- 
tions orally,  to  which  such  party  excepts,  this  is  error  for  which  the  judg- 
ment will  be  reversed,  whether  the  portion  given  orally  is,  in  itself,  right 
or  wrong. 

From  the  Monroe  Circuit  Court 

J.  W.  Buakirk  aud  L.  L.  Norton,  for  appellant. 

C  F.  MoNvU  and  J.  H.  Louden,  for  appellee. 

WoBDEN,  J. — ^This  was  an  action  commenced  August  6th, 
1872^  by  the  appellee  against  the  appellant,  to  foreclose  a 
mortgage  on  certain  land  described,  executed  by  the  appellant 
to  one  Andrew  Helton,  to  secure  the  payment  of  two  promis^ 
sory  notes,  each  for  the  sum  of  nine  hundred  and  sixteen  dol- 
lars and  eighty-three  cents,  payable  respectively  in  two  and 
three  years.    The  notes  bore  date  December  31st,  1867. 

It  is  alleged  that  the  notes  were  indorsed  by  the  payee  to 
the  plaintiff.  Copies  of  the  notes  and  mortgage  were  set  ont^ 
and  it  is  alleged  that  they  remain  unpaid. 

A  demurrer  to  the  complaint  fi)r  want  of  sufficient  fiicts  was 
overruled,  and  the  defendant  excepted.  This  ruling  is  assigned 
for  error. 

The  objection  urged  to  the  complaint  is,  that  it  is  not 
averred  that  the  notes  were  due.  From  the  copies  of  the  notes 
set  out,  it  appeared  that  they  were  past  due,  when  the  action 
was  commenced.  An  averment  that  the  notes  were  due  would 
not  have  made  the  fact  any  more  patent  than  it  was  without 
the  averment.    There  is  no  substance  in  this  objection. 

The  defendant  answered : 

1.  In  substance,  that  the  notes  were  given  for  the  lands 
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mentioned  in  the  mortgage ;  that  the  defendant  had  purchased 
them  from  said  Andrew  Helton,  who  had  executed  to  him  a 
warranty  deed  therefor ;  that  a  part  of  the  lands  were  at  the 
time  incumbered  by  a  previous  vendor^s  lien,  which  had  been 
duly  enforced  and  the  land  sold  under  the  order  of  the  proper 
court,  and  that  the  defendant  had  been  evicted  therefrom. 

2.  That  the  notes  were  given  for  the  land  purchased  by  the 
defendant  of  said  Andrew  Helton,  who  made  to  the  defend- 
ant certain  false  representations  in  respect  to  the  overflowing 
of  the  land. 

5.  As  follows :  "And  for  a  fifth  answer,  the  defendant  says 
that  said  assignment  of  said  notes  was  without  consideration, 
and  made  for  the  purpose  only  of  enabling  the  plaintiff  to  col- 
lect the  same ;  wherefore  the  defendant  says  that  said  plaintiff 
is  not,  neither  is  her  said  ward,  the  real  party  in  interest  in 
this  action." 

7.  "And  for  seventh  answer,  the  defendant  says  that  said 
plaintiff  was,  at  the  time  of  her  appointment  as  guardian  for 
the  said  Oliver  C.  Carter,  unmarried ;  that  afterward,  to  wit, 

on  the day  of ,  18 — ,  she  intermarried  with  one 

M.  W.  Helton  ;  that  after  her  said  marriage  her  said  husband 
did  not  file  in  open  court,  as  required  by  law,  his  consent  in 
writing  to  her  continuing  as  such  guardian." 

Demurrers  were  sustained  to  the  fifth  and  seventh  para- 
graphs, for  want  of  sufficient  fitcts,  and  these  rulings  are 
assigned  for  error. 

In  respect  to  the  fiftli,  it  may  be  observed  that  the  indorse- 
ment of  the  notes  to  the  plaintiff  transferred  the  title,  though 
there  was  no  consideration.  An  executed  gift  is  valid.  The 
title  having  vested  in  the  indorsee,  it  is  not  material  that  the 
purpose  was  to  enable  her  to  collect  the  notes.  No  right 
remained  in  the  indorser  either  to  the  notes  or  to  the  proceeds 
when  collected.  All  that  is  alleged  may  be  true,  and  yet  the 
plaintiff  may  be  the  real  party  in  interest.  The  gift  carried 
with  it  not  only  the  title  to  the  notes,  but  the  right  to  the 

Vol.  L.— 21 
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money  due  thereon.  There  was  no  error  in  sustaining  the 
demurrer  to  this  paragraph. 

The  same  may  be  said  in  respect  to  the  seventh.  A  married 
woman  may  act  as  guardian.  Ec  Parte  MaaweU,  19  Ind.  88. 
There  is  no  statute  requiring  the  husband,  upon  marrying  a 
female  guardian,  to  file  his  consent  in  open  court,  in  writing, 
to  her  continuing  as  such.  The  statute  on  the  subject  applies 
to  an  executrix  or  administratrix,  but  not  to  a  guardian.  2  G. 
&  H.  491,  sec.  22,  fourth  clause. 

There  were  other  paragraphs  of  answer,  which  need  not  be 
here  noticed. 

The  plaintiff  replied  by  general  denial,  and  in  a  second  par- 
agraph, which  was  obviously  intended  to  be  limited  to  the 
first  and  second  paragraphs  of  the  answer,  but  it  is  not  so 
stated  in  the  reply.     It  is  as  follows : 

"And  for  a  fiirther  reply  herein,  the  plaintiff  says,  by  way 
of  estoppel,  that  before  she  purchased  the  notes  in  suit  of 
Andrew  Helton,  the  payee  in  said  notes,  she  called  on  the  said 
defendant,  John  W.  Ebrdin,  and  informed  him  that  she,  the 
said  plaintiff,  was  about  to  purchase  the  said  notes,  and  would 
do  so  if  they  were  good,  and  if  there  was  no  defence  to  them ; 
that  the  said  defendant  thereupon  informed  her  that  the  notes 
were  good,  and  that  there  was  no  defence  to  them,  and  that 
they  would  be  paid  to  her,  if  she  should  become  the  purchaser  | 

thereof,  and  further  informed  her  that  if  she  would  purchase  | 

the  said  notes,  if  he,  the  defendant,  did  not  pay  them  when  j 

they  became  due,  he  would  pay  her  ten  per  cent,  interest  | 

thereon ;  and  after  she  had  purchased  said  notes,  said  Hardin, 
in  pursuance  of  said  agreement,  and  in  consideration  that  she 
would  give  him  further  time,  entered  on  one  of  said  notes  an 
agreement  to  pay  ten  per  cent,  interest  on  the  said  note,  a  copy 
of  which  is  filed  herewith ;  that  said  plaintiff,  by  reason  of 
said  representations  and  statements  of  said  defendant,  Hardin, 
did  thereafter  purchase  said  notes  of  said  Andrew  Helton ; 
wherefore  she  says  that  the  said  defendant  is  estopped  from 
setting  up  said  defence  to  this  afetion.'^ 
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A  demnrrer  to  this  paragraph  of  the  reply,  for  want  of  suf- 
ficient fiusts,  was  oyerraled,  and  the  defendtuit  excepted. 

The  issues  were  joined,  and  the  cause  tried  by  a  jury,  who 
found  for  the  plaintiff  the  fidl  amount  of  the  notes,  and  judg- 
ment was  rendered  accordingly,  over  a  motion  made  by  the 
defendant  for  a  new  trial. 

We  have  already  disposed  of  the  first  two  assignments  of 
error.  The  third  is  based  upon  the  overruling  of  the  demur- 
rer to  the  second  paragraph  of  the  reply.  There  was  a  para- 
graph of  answer  filed,  alleging  payment  to  the  plaintiff.  The 
paragraph  of  reply  set  out  was  clearly  bad  as  to  this  paragraph 
of  answer.  This  objection,  however,  is  not  insisted  upon  by 
<x>un8el  for  appellant.  Th^  insist  that  the  reply  was  bad, 
because  it  did  not  aver  a  want  of  knowledge  of  the  fiicts  on 
the  part  of  the  plaintiff,  and  they  refer  to  Fletcher  v.  HolmeSj  26 
Ind.  458,  and  Uie  Oreen^yu/rghy  etc.,  T}wmpike  Oo.  v.  Sidener, 
40  Ind.  424. 

The  written  agreement,  alleged  in  the  reply  to  have  been 
indorsed  upon  one  of  the  notes,  constitutes  an  element  in  the 
pleading.  No  copy  of  it  was  filed  with  the  reply,  nor  is  any 
reference  made  to  the  copy  of  an  agreement,  appearing  on  one 
of  the  notes,  as  set  out  by  copy  in  the  complaint.  It  cannot, 
therefore,  be  regarded  as  part  of  the  reply. 

We  have  thought  it  best  to  express  no  opinion  as  to  the  suf- 
ficiency of  the  reply  in  its  present  condition,  inasmuch  as  the 
judgment  will  have  to  be  reversed  on  ground  hereinafter  to  be 
stated,  and  when  the  cause  goes  back  the  parties  can,  doubt- 
less, obtain  leave  to  amend  their  pleadings,  if  they  shall  desire 
to  do  so.  K  we  should  decide  upon  the  paragraph  as  it  now 
stands,  we  should  be  deciding  upon  less  fitcts  than  thepleieuler 
intended  to  present.  We  note,  however,  the  following  cases, 
having  a  bearing  upon  the  question  involved  in  the  reply : 
IPMiOlenv.  Fenner,  16 S.  & E.  18 ;  EOiMY.  (Man,lPen. 
&  Watts,  24 ;  Weaver  v.  Lynch,  25  Pa.  St.  449. 

On  the  subject  of  knowledge  of  the  &cts  on  the  part  of  one 
seeking  to  avail  himself  of  an  estoppel,  see  Baker  v.  2%6 
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Mutual  Union  Life  Ins.  Oo.,  43  N.  Y.  283 ;  Gove  v.  White, 
20  Wis.  447. 

There  is  one  ground  upon  which  the  judgment  must  be 
reversed,  and  for  which  a  new  trial  should  have  been  granted; 
we  therefore  pass  over  the  other  reasons  for  which  a  new  trial 
was  asked.  It  appears  that  before  the  argument  of  the  cause 
commenced,  the  counsel  for  the  defendant  requested  the  court 
to  give  the  instructions  in  writing,  which  the  court  did,  except- 
ing the  following,  which  was  given  orally,  viz. : 

^'  If  you  should  find  for  the  plaintiff  on  the  plea  of  estop- 
pel, then  you  need  not  consider  the  other  matters  in  issue  and 
not  pertaining  to  the  estoppel." 

To  this  oral  instruction  the  defendant  excepted.  The  charge 
itself  would  seem  to  be  wrong,  irrespective  of  the  manner  in 
which  it  was  given.  There  was  a  paragraph  of  answer  alleging 
payment  to  the  plaintiff,  and  another  denying  under  oath  that 
the  plaintiff  was  guardian  of  said  Oliver  C.  Carter.  These 
answers  were  in  issue.  These  matters  did  not  pertain  to  the 
estoppel.  The  defendant  had  a  right  to  have  these  issues 
passed  upon,  although  the  estoppel  might  be  found  against 
him.  If  these  issues  should  be  found  for  the  defendant,  he 
would  be  entitled  to  judgment,  though  the  estoppel  should  be 
found  against  him.  Yet  the  court  told  the  jury  that  if  they 
should  find  for  the  plaintiff  on  the  plea  of  estoppel,  they  need 
not  consider  the  other  matters  in  issue  not  pertaining  to  the 
estoppel.  It  is  probable  that  this  is  not  quite  what  the  court 
meant  to  say,  and  the  inaccuracy  of  the  statement  illustrates 
the  propriety  of  requiring  the  instructions  to  be  reduced  to 
writing,  before  they  are  given  to  the  jury.  Charges  are  much 
more  likely  to  be  correct  and  accurate  when  written  before 
delivery,  than  when  delivered  orally.  But  we  base  our  decision 
upon  the  ground  that  it  was  error  to  give  the  charge  orally, 
whether,  in  itself,  it  was  right  or  wrong.  We  have  a  statute 
that  requires  the  instructions  to  be  in  writing  if  required  by 
either  party.  2  G.  &  H.  198,  199,  sec.  324,  clause  fifth.  We  . 
have  a  long  line  of  decisions  holding  that  it  is  error,  for  which 
a  judgment  will  be  reversed,  to  charge  orally,  in  whole  or  in 
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part,  where  a  proper  request  has  been  made  to  pnt  the 
charge  in  writing  before  it  is  given.  Kenworthy  v.  WUr 
Kerns,  5  Ind.  375 ;  BUey  v.  Watson,  18  Ind.  291 ;  Uie  Toledo, 
etc.,  B.  W.  Co.  V.  Danieb,  21  Ind.  256 ;  LaseOe  v.  WeUe,  17  Ind. 
33;  Widner  v.  The  State,  28  Ind.  394;  Feriier  v.  Uie  State, 
33  Ind.  283;  Suiherland  y.  Venard,  34  Ind.  390;  Meredith 
V.  Crawford,  34  Ind.  399 ;  Gray  v.  Stivers,  38  Ind.  197. 

There  are  probably  other  cases  to  the  same  effect.  We  have 
brought  together  enough  of  them  to  show  that  the  point  is 
well  established. 

The  judgment  below  is  reversed,  with  costs,  and  ihe  cause 
remanded  for  a  new  trial. 


Adams  «.  Watebs  ex  al. 

ScTBEME  OouBT. — ^JEbicfentfe.— The  Supreme  Comt  will  not  reyene  a  jadg* 
ment  upon  the  weight  of  the  evidence,  where  there  is  conflicting  testi- 
mony. 

Sams. — Otfjedion  to  JEmdenoe, — An  objection  to  evidence  admitted  will  not 
be  considered  by  the  Supreme  Court,  where  the  record  does  not  show  a 
ground  of  objection  presented  to  the  court  below. 

Gosis. — Mtrried  TTomafi.— Where  a  married  woman  sues  in  her  own  name 
for  her  separate  property,  and  fails  to  maintain  her  actioUi  she  is  liable  for 
costs  as  other  persons  in  like  cases. 

From  the  Hendricks  Circuit  Court. 

O.  O.  None,  for  appellant. 

X.  M.  OampbeU,  for  appellees. 

Pettit,  C.  J. — This  suit  was  brought  by  the  appellant, 
Martha  E.  Adams,  a  married  woman,  against  the  appellees, 
Alfred  Waters,  Greorge  Shirley,  and  Marion  Shirley,  to  recover 
the  value  of  a  wagon  and  two  mares,  which  she  alleged  were 
her  own  separate  property,  and  that  they  had  been  wrongfully 
taken  and  appropriated  by  the  defendants. 
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The  case  was  tried  by  the  conrt^  without  a  jury,  on  the  com- 
plaint and  an  answer  of  general  denial  hj  the  defendants. 

There  was  a  finding  for  the  defendants^  and,  over  a  motion 
for  a  new  trial^  judgment  for  costs  against  the  plaintiff  was 
rendered; 

The  property  had  been  sold  by  a  constable  on  an  execution 
against  the  husband  of  the  plaintiff  as  his  property,  and  the 
whole  contest  in  the  case  was  as  to  whether  the  husband  or 
the  wife  owned  the  property.  The  evidence  is  conflicting,  and 
had  the  finding  been  the  other  way,  this  court  would  not  dis- 
turb it,  under  long  and  well  settled  rulings,  based,  as  we  think^ 
on  well  founded  principles,  that  have  been  often  stated  at 
length,  and  need  not  be  here  repeated. 

Tt  is  claimed  that  certain  evidence  was  improperly  admitted* 
On  the  trial^  one  of  the  defendants,  Alfred  Waters,  testified 
'^  that  he,  at  tiie  request  of  the  defendants  George  Shirley  and 
Marion  Shirley,  by  virtue  of  an  execution  in  their  favor 
against  Clinton  Adams''  (on  the)  ^^  28th  of  October,  levied  upon 
the  property  in  dispute  as  the  property  of  Clinton  Adams  "  (the 
husband),  ^'  in  the  absence  and  without  the  knowledge  of  the 
plaintiff.'' 

This  evidence  was  objected  to,  but  no  ground  or  reason  for 
the  objection  is  stated  or  given,  and  consequently,  under  many 
rulings  of  this  court,  the  objection  is  not  available. 

Amos  Hook  testified,  ^^  that  he  was  assessor  of  Middle  town- 
ship, Hendricks  county,  for  the  years  1871  and  1872,  and  that 
he  called  on  Clinton  Adams"  (the  husband)  ''to  give  in  his 
property  for  the  purpose  of  having  the  same  assessed,  and  that 
he  gave  in  the  property  in  controversy,  and  that  the  same 
was,  by  said  Hook,  assessed  as  the  property  of  said  Clinton 
Adams,  in  the  absence  and  without  the  knowledge  of  the 
plaintiff." 

This  evidence  was  objected  to,  ''  because  of  the  inadmissi- 
bility thereof  as  evidence  in  said  cause."  No  ground  or  rea- 
son is  stated  why  this  evidence  was  not  admissible,  and  the 
objection  must  &il  t.o  be  available  under  the  rule  above  stated. 

It  is  objected  that  the  judgment  for  costs  against  the  plain- 
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tiff  is  erroneous^  because  she  was  a  married  woman.  This 
objection  we  hold  to  be  utterly  untenable.  A  married  woman 
may^  under  our  statute^  bring  a  suit  in  her  own  name  for  her 
separate  or  individual  property,  but  if  she  &ilB  to  establish 
her  right  to  maintain  her  action,  she  must  take  the  liabilities 
for  costs  of  all  other  persons  in  such  a  case  as  this. 
The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


Habte  v.  HorrcHiN,  Adh'iu 

Decedents'  "EBrATE&.—Sa-Cff. — ^In  a  suit  by  an  administarator  on  a  note 
executed  to  him  for  an  indebtedness  to  Uie  estate  which  he  represents^ 
which  originated  after  the  death  of  the  intestate,  the  defendant  cannot 
set  oJQT  a  debt  due  to  him  from  the  decedent  in  his  lifetime. 

Pleadinq. — Answer, — Ihrty  in  IrUerest, — ^To  a  complaint  by  an  administra- 
tor as  such  on  a  promissory  note  made  payable  to  him  as  administrator,  it 
is  not  a  sufficient  answer  that  the  note  is  not  the  property  of  the  estate 
remresented  by  the  plaintiff,  but  his  individual  property. 

From  the  Clay  Circuit  Court. 

(7.  C  Maisony  for  appellant. 

Downey,  J. — This  action  was  brought  by  the  appellee 
against  the  appellant  and  one  Webster,  on  a  joint  promissory 
note  made  by  the  defendants  to  the  plaintiff  in  his  representa- 
tive capacity.  No  account  is  taken  of  Webster  in  the  progress 
of  the  cause.  Harte  answered,  and  as  to  him  there  was  judg- 
ment for  the  plaintiff. 

There  are  two  questions  properly  presented  by  the  assign- 
ment of  errors,  the  sustaining  of  the  demurrer  of  the  plaintiff 
to  the  first,  and  the  sustaining  of  his  demurrer  to  the  second 
paragraph  of  the  defendant's  answer.  The  first  paragraph  of 
the  answer  is  as  follows : 

'^  That  he  executed  the  note  sued  upon,  and  that  it  was  given 
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in  consideration  of  personal  property  bought  at  the  sale  of  the 
said  decedent's  personal  property  by  the  said  administrator ; 
and  he  says  that  at  that  time  he  held  a  claim  against  said 
decedent's  estate^  said  claim  arising  out  of  the  &ilure  of  the 
decedent  to  keep  and  perform  a  certain  written  contract^  a 
copy  of  which  is  filed,  by  which  the  said  decedent  bound  him- 
self, for  a  full  and  valuable  consideration,  to  furnish  to  the 
defendant  certain  shingle  timber  sufficient  to  make  seven  hun- 
dred and  fifty  thousand  shingles;  that  the  said  decedent  failed 
to  furnish  timber  sufficient  to  make  seven  hundred  and  fifty 
thousand  shingles,  and  oilly  furnished  sufficient  to  make  five 
hundred  and  fifty  thousand  shingles ;  and  that  at  the  time  of 
the  execution  of  said  note  sued  on,  said  defendant  had  not  fin- 
ished cutting  the  timber  for  said  shingles,  and  did  not  know 
to  what  extent  said  decedent  had  failed  to  comply  with  his 
contract,  and  that  there  was  a  verbal  agreement  between  said 
administrator  and  said  defendant  to  the  effect  that  any  amount 
found  due  the  defendant  after  the  timber  for  said  shingles  was 
cut  would  be  placed  to  his  credit ;  the  defendant  says  that  by 
reason  of  the  fidlure  of  the  decedent  to  furnish  the  timber  as 
he  had  contracted  to  do,  the  defendant  was  damaged  in  the 
sum  of  two  hundred  and  fifty  dollars.  The  defendant  avers 
that  the  estate  of  said  decedent  is  solvent,  and  he  offers  to 
set  off  a  sufficient  amount  of  his  claim  against  the  note  and 
interest,  and  asks  judgment  for  the  remainder,  with  costs/' 

According  to  Day  huff  y.  Dayhuff^a  Adm^r,  27  Ind.  158, 
the  court  conmiitted  no  error  in  sustaining  the  demurrer  to 
this  paragraph  of  the  answer. 

The  second  paragraph  of  the  answer  is  as  follows : 

"And  the  defendant  says,  for  second  paragraph  of  answer 
and  by  way  of  abatement,  that  the  note  sued  upon  is  not  the 
property  of  the  estate  of  Henry  Gladhill,  but  the  property  of 
said  John  L.  Houchin  in  his  individual  right." 

Nothing  is  said,  in  argument,  in  support  of  this  paragraph 
of  the  answer.  It  is  indicated  on  the  face  of  the  note  that 
t^e  note  was  made  payable  to  the  appellee  as  administrator. 
It  i^  expressly  averred  in  the  complaint  that  it  was  given  to 
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the  plaintiff  who  sues  as  administrator.  Without  controvert- 
ing these  allegations  in  any  approved  mode,  the  paragraph  in 
question  alleges  that  the  note  is  not  the  property  of  the  estate, 
but  is  the  property  of  the  plaintiff  in  his  individual  right. 
We  do  not  think  the  paragraph  can  be  sustained.  It  is  in 
violation  of  the  principle  of  law  which  governed  in  deciding 
the  case  of  Shafer  v.  Bronenberg,  42  Ind.  89,  and  cases  there 
cited.  And  see  JBereth  v.  Smith,  33  Ind.  514. 
The  judgment  is  affirmed,  with  costs. 


Bate  v.  Sheetb. 


From  the  Clinton  Circuit  Court 

J.  N.  Sims,  for  appellant 

H.  T,  Morrison,  for  appellee. 

Pbttit,  J. — Rule  19  of  this  court  has  not  been  complied 
with  by  making  marginal  notes  on  the* transcript. 

There  is  no  note  as  to  the  ruling  on  demurrer  to  the  com- 
plaint or  to  the  answer,  nor  are  there  any  notes  to  the  evidence, 
which  is  in  the  record,  and  is  long,  numerous  witnesses  having 
been  examined. 

The  submission  is  set  aside,  at  the  costs  of  the  appellant 


Bate  v.  Sheets. 


Dbaihaob  of  Lahd. — ABK88menL—'Pkading,'-Jn  a  oomplaint  upon  an 
aBBeaBment  against  lands  of  the  defendant  to  constmct  a  ditch,  under  the 
act  of  March  11th,  1867,  3  Ind.  Stat  228,  it  is  not  neceflsary  to  show  the 
spedOcatiooa  on  which  the  assessment  was  made,  the  interest  of  the  plain* 
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tiff  in  the  work,  the  description  of  the  defendant's  lands  sought  to  be 
charged,  and  his  ownenihip  of  the  land,  there  being  filed  with  the  com- 
plaint a  proper  petition  and  the  proceedings  of  the  board  of  county  com- 
missioners thereon. 

&AiitE.—SchediJie.-r-I>eaaripH<m<^  Land.—ln  such  case,  the  appraisers,  having 
in  their  hands  the  petition  and  the  proceedings  theremider  of  the  board 
of  commissioners,  may,  by  reference  thereto,  complete  their  otherwise 
incomplete  description  of  the  land  in  their  schedule. 

Same. — Answer, — In  such  case,  the  defendant  cannot  complun  that  more 
land  of  another  person  is  assessed  than  is  mentioned  in  the  petition. 

Same. — ^An  answer  of  general  denial,  in  such  an  action,  puts  in  issue  all  the 
material  matters  presented  by  special  paragraphs  of  answer  all^^g  that 
the  plaintiff  could  have  drained  all  his  wet  lands  without  a£fecting  the 
lands  of  the  defendant,  and  that  his  whole  proceedings  were  unneoesBary 
for  the  drainage  of  his  lands;  or  that  the  petition  did  not  specify  the 
character  of  the  work ;  or  that  the  appraisers  did  not^  before  the  com- 
mencement of  the  action,  make  out  a  list  of  all  the  lands  liable  to  be 
affected  by  the  work ;  or  that  the  petition  did  not  describe  and  specify  all 
the  lands  affected,  with  the  names  of  the  owners  thereol 

Same. — Eadenee, — Becord  <if  Sekednde. — ^Where  the  original  schedule  of 
assessment  has  been  lost,  the  record  thereol  in  the  record  books  of  the 
county  recorder's  office  may  be  read  in  evidence. 

Samk—Ou  the  trial  of  such  an  action,  the  evidence  ¥rill  be  insufficient^ 
where  it  does  not  show  the  application  to  the  county  commissioners,  the 
appointment  of  appraisers,  the  notice  of  the  meeting  of  the  appraisers,  or 
any  demand  of  the  amount  of  the  assessment  by  the  plaintiff  of  the 
defendant 

From  the  dinton  Circait  Court 

Jl  N.  Sims,  for  appellant. 

H.  Y.  Morrison,  for  appellee. 

Downey,  J. — Action  by  the  appellee  against  the  appellant, 
to  recover  the  amount  of  an  assessment  against  lands  of  the 
appellant  to  construct  a  ditch,  under  the  act  of  March  llth^ 
1867,  3  Ind.  Stat.  228,  and  to  enforce  the  lien  therefor. 

Questions  are  presented  relating  to  the  sufficiency  of  the 
complaint,  the  sufficiency  of  the  fourth,  fifth,  eighth,  and  ninth 
paragraphs  of  the  answer,  and  the  refusal  to  grant  a  new 
trial. 

The  complaint  alleges  that  at  a  special  session  of  the  com- 
missioners^ court  of  the  county,  met  in  pursuance  of  a  call  of 
the  auditor  of  the  county,  on  the  1st  day  of  October,  1870^ 
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at^  etc.,  the  plaintiff  made  application  in  writing  to  the  said 
conrt,  as  follows : 

"  Michael  Sheets,  your  petitioner,  respectfiilly  shows  your 
honorable  board  that  he  is  the  owner  of  the  north-west  quar- 
ter of  the  south-east  quarter  of  section  seven  (7),  in  township 
twenty-two  (22)  north  of  range  one  (1)  east,  in  Clinton  county, 
Indiana ;  that  Jacob  Sheets  is  the  owner  of  the  west  half  of 
the  east  half  of  said  quarter  section ;  that  Josiah  Bate  is  the 
owner  of  the  west  half  of  the  north-east  quarter  of  said  sec- 
tion seven  (7);  that  petitioner's  said  lands  are  wet ;  that  he 
wishes  to  reclaim  them  by  draining;  that  he  cannot  do  so 
without  cutting  an  outlet  drain,  as  follows,  to  wit :  Beginning 
in  a  certain  ditch  three  and  forty-one  hundredths  chains  west 
of  the  south-east  corner  of  the  west  half  of  the  north-east 
quarter  of  said  section,  and  running  thence  in  a  north-westerly 
direction  with  said  ditch  to  its  terminus,  thence  with  the  branch 
in  which  said  ditch  terminates.  Whole  length,  one  hundred 
and  fifty-five  rods,  to  intersect  Campbell's  run.  Said  outlet 
will  be  cut  thirty  inches  deeper  than  said  old  ditch  now  is,  at 
the  point  of  commencement,  and  of  such  depth  throughout  as 
will  give  fell  at  the  rate  of  twelve  feet  per  mile ;  the  average 
depth  to  be  thirty-one  inches ;  the  banks  to  slope  upward  and 
laterally  at  an  angle  of  forty-five  degrees ;  the  ditch  to  be  ten 
inches  wide  in  the  bottom.  This  ditch  will  beneficially  a£fect 
the  above  described  lands.  Wherefore  your  petitioner^prays  the 
appointment  of  three  disinterested  freeholders  appraisers,  to 
assess  the  benefits  and  injuries  to  all  lands  to  be  affected  by 
the  proposed  work. 

Signed,  ^^  Mobbison  &  Palmeb, 

"Attorneys  for  Plaintiff.'' 
'  It  is  fiirther  allied  in  the  complaint,  that  the  commission- 
ers appointed  three  disinterested  freeholders  of  said  county, 
whose  names  are  given,  appraisers,  to  assess  the  benefits  and 
damages  to  all  lands  liable  to  be  affected  by  said  work ;  that 
the  auditor  of  the  county  made  out  and  delivered  to  the  appli- 
cant a  transcript  of  said  application  and  of  the  proceedings  of 
the  board  of  commissioners  thereon,  and  the  applicant  deliv- 
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ered  the  same  to  the  appraisers ;  that  the  said  applicant  gave 
notice  to  the  said  owners  of  land,  by  reading,  on  the  4th  day 
of  October,  1870,  that. such  proceedings  had  been  had,  and 
that  on  the  15th  day  of  October,  1870,  said  appraisers  would 
meet,  at  the  point  of  commencement  of  said  proposed  work, 
at  two  o'clock  p.  M.  of  said  day,  and  then  and  there  proceed 
to  view  said  work  and  the  said  lands  that  would  be  affected 
thereby,  and  make  a  schedule  of  said  lands  and  an  assessment 
of  the  benefits  and  damages  thereto ;  said  notice  contained  a 
succinct  description  of  said  proposed  work,  giving  the  begin- 
ning and  ending  and  the  general  course  thereof,  also  the  names 
of  the  owners  of  the  lands  through  which  said  work  was  pro- 
posed to  be  done,  which  would  be  affected  thereby. 

It  is  also  alleged  that  two  of  the  said  viewers,  to  wit,  Aaron 
Ghere  and  Jacob  Whiteman,  met  at  the  time  and  place  indi- 
cated in  said  notice,  to  wit,  at  the  beginning  point  of  said  pro- 
posed work,  at  two  o'clock  p.  m.,  on  Saturday,  the  15th  day 
of  October,  1870,  and  then  and  there  proceeded  to  view  said 
proposed  work,  and  all  the  lands  liable  to  be  affected  in  any  way 
thereby,  and  to  make  out  a  list  and  schedule  of  all  the  lands 
to  be  affected  by  the  proposed  work,  and  assessed  the  amount 
of  benefits  to  each  tract  of  land,  and  appended  thereto  their 
affidavit  that  the  same  was,  in  all  respects,  a  true  assessment  to 
the  best  of  their  judgment  and  ability.  A  true  copy  of  the 
schedule  and  assessment  is  then  set  out  in  the  complaint.  The 
land  charged  to  Bate  is  listed  and  assessed  in  two  tracts  of 
forty  acres  each,  one  charged  with  thirty  and  the  other  with 
forty-five  dollars.  And  it  is  averred  that  the  appraisers  caused 
said  schedule  and  assessment  to  be  filed  in  the  recorder's  office 
of  said  county,  on  the  17th  day  of  October,  1870,  and  the 
same  was  recorded  by  said  recorder  in  mortgage  record  No.  6, 
p.  419  ;  that  after  the  filing  of  said  assessment  in  said  record- 
er's office,  he  proceeded  with  the  prosecution  of  said  proposed 
work,  and  prior  to  September  20th,  1871,  completed  said  work 
according  to  the  specifications  in  said  application,  and  on  the 
26th  day  of  September,  1871,  the  plaintiff  demanded  of  the  said 
defendant  the  amount  of  benefits  so  assessed  against  his  said 
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land,  which  he  refiised  to  pay,  and  the  same  still  remains  due 
and  unpaid. 

It  is  then  alleged  that  the  said  assessment  is  lost,  and 
although  diligent  search  has  been  made,  it  cannot  be  found. 

Judgment  is  asked  for  seventy-five  dollars,  that  thirty  dol- 
lars be  made  a  lien  on  the  south-west  quarter  of  the  north-east 
quarter  of  section  seven,  etc.,  and  forty-five  dollars  be  made 
a  lien  on  the  north-west  quarter  of  the  north-east  quarter  of 
said  section,  and  for  other  relief. 

The  fijrst  objection  made  to  the  complaint  is,  that  it  does  not 
show,  by  proper  averments,  what  the  specifications  were  on 
which  the  assessment  was  made,  the  interest  the  plaintiff  had 
in  the  work,  the  description  of  the  defendant's  lands  sought 
to  be  charged,  and  his  ownership  of  the  same. 

It  is  claimed  that  the  recital  of  the  petition  and  the  proceed- 
ings before  the  conmiissioners  amounts  to  nothing.  We  do 
not  take  this  view  of  the  matter.  It  was  essential  that  a  proper 
petition  to  the  board  should  be  presented,  and  that  the  board 
should  act  thereon,  and  we  think  the  complaint  need  not  aver 
these  matters  otherwise  than  as  it  does. 

It  is  contended  that  the  petition  did  not  show,  with  the 
requisite  certainty,  the  character  of  the  work  to  be  done, 
because  it  does  not  show  whether  the  ditch  was  to  be  an  open 
one  or  covered.  We  think  it  may  be  reasonably  inferred,  from 
the  description  of  it  that  the  drain  or  ditch  was  intended  to  be 
an  open  one. 

It  is  next  urged  that  the  petition  is  defective  in  not  giving 
a  description  of  all  the  lands  of  the  appellant  liable  to  be 
affected  by  the  work,  and  that  there  is  a  material  discrepancy 
in  this  respect  between  the  petition  and  the  schedule  as  set  out 
in  the  complaint.  We  cannot  think  so.  The  land  of  Bate 
is  described  as  an  eighty-acre  tract,  or  half  a  quarter  section, 
in  the  petition,  while  in  the  schedule  and  appraisement  it  is 
described  as  follows :  "  The  south-west  quarter  of  the  north- 
east quarter  of  said  section  seven(7),  Josiah  Bate,  will  be  ben- 
efited thirty  dollars.      The  north-west  quarter  of  the  north- 
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east  quarter  of  said  section  seven  (7),  Josiah  Bate^  will  be  ben- 
efited forty-five  dollars/' 

It  is  claimed  that  the  description  ought  to  be  snfiEicient  in 
itself^  without  reference  to  any  other  part  of  the  record  of  the 
proceedings.  We  think,  however,  that  where  "  said  section 
seven  ^'  is  mentioned  in  the  schedule,  we  should  understand  it 
to  mean  the  same  section  seven  named  in  the  petition.  It 
would  be  too  strict  to  hold  otherwise.  The  complaint  shows 
that  the  appraisers  had  in  their  hands  a  copy  of  the  petition 
and  the  action  of  the  board  thereon,  when  they  made  the  sched- 
ule and  assessment,  and  we  should  hold  that  they  referred 
to  the  petition  when  they  used  the  words  '^  said  section  seven.'' 
The  requisite  certainty  in  the  description  of  the  land  of  the 
defendant  is  thus  supplied. 

It  is  urged  that  more  land  of  Jacob  Sheets  is  assessed  than 
is  mentioned  in  the  petition,  and  that  this  renders  the  assess- 
ment against  the  appellant's  land  illegal.  We  cannot  admit 
this.  It  seems  to  us  that  the  more  lands  of  other  parties  are 
assessed,  and  the  greater  the  assessment  against  them,  the  less 
will  be  the  assessment  against  the  lands  of  the  appellant. 
Jacob  Sheets  is  not  making  any  complaint,  so  far  as  we  know. 

We  do  not  think  there  is  any  valid  objection  to  the  com- 
plaint. 

We  are  next  to  conader  the  question  as  to  the  su£Sciency  of 
the  paragraphs  of  the  answer  to  which  demurrers  were  sus- 
tained. 

In  the  fourth  paragraph  of  the  answer,  the  defendant  alleged 
that  the  plaintiff  could  have  drained  all  his  wet  lands,  if  any 
he  had,  'without  passing  over  or  affecting  the  lands  of  the 
defendant,  and  his  whole  proceedings  were  unnecessary  for  the 
drainage  of  any  part  of  his  land. 

In  the  fifth  paragraph,  he  alleged  that  in  his  application  to 
the  commissioners,  the  plaintiff  did  not  specify  the  character 
of  the  work  to  be  constructed. 

In  the  eighth,  he  averred  that  the  appraisers  did  not,  before 
the  commencement  of  the  suit,  make  out  a  list  of  all  the  lands 
liable  in  any  way  to  be  a£fected  by  said  work. 
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And  in  the  ninth,  that  in  his  application  to  the  oommis- 
fiioners  he  did  not  describe  or  specify  all  the  lands  that  would 
be  or  are  affected  thereby,  with  the  names  of  the  owners 
thereof. 

The  general  denial  was  pleaded  by  the  defendant,  and  it 
seems  to  ns  that  the  special  paragraphs  in  question  did  not 
propose  to  put  in  issue  anything  material  which  was  not  put 
in  issue  by  the  general  denial.  Counsel  for  appellant  submits 
no  argument  in  support  of  these  paragraphs  of  the  answer. 

The  next  question  arises  under  the  motion  for  a  new  trial. 
It  is  claimed  that  the  evidence  is  insufficient.  The  plaintiff 
offered  and  read  in  evidence  the  schedule  and  assessment  from 
the  record  books  of  the  recorder  of  the  county,  after  some 
evidence  of  the  loss  of  the  original,  and  gave  evidence  that 
the  work  had  been  done  according  to  the  specifications.  The 
defendant  gave  evidence  tending  to  show  that  the  work  was 
not  properly  done ;  that  other  lands,  not  assessed,  were  affected 
in  the  same  way  as  the  defendant's,  and  that  the  work  was  not 
necessary  in  order  to  drain  the  plaintiff's  land.  The  plaintiff 
then  gave  as  rebutting  evidence  other  testimony,  tending  to 
show  that  the  work  was  necessary  to  drain  his  land.  This  was 
all  the  evidence,  and  we  think  it  was  insufficient. 

There  was  no  evidence  of  the  application  to  the  county  com- 
missioners, nor  of  the  appointment  of  the  appraisers,  nor  of 
notice  of  the  meeting  of  the  appraisers,  nor  of  any  demand 
of  the  amount  of  the  assessmentby  the  plaintiff  of  the  defend- 
ant; all  of  which  &cts  are  alleged  in  the  complaint,  and 
required  by  the  statute  to  give  a  right  of  action. 

We  do  not  think  there  is  anything  in  the  objection  to  the 
reading  of  the  schedule  and  assessment  as  recorded  on  the 
record  book  of  the  recorder,  the  original  being  lost. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  grant  a  new  trial. 
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SCHUBIGK  V,  EOLLMAN  ET  UX. 

Slander. — SUmderous  Words. — ^The  word  ''bitch/'  when  applied  to  a  woman, 
does  not,  in  its  common  acceptation,  import  whoredom  in  any  of  its  fonns, 
and  therefore  is  not  slanderous ;  nor  can  the  tnntcflncKo  change  its  meaning. 

From  the  Marion  Civil  Circuit  Court. 

H.  W.  Harrington  and  H.  Frandsoo,  for  appellant. 

A.  O.  Porter,  W.  P.  Fishback,  and  G.  T.  Porter,  for  appel- 
lees. 

Bii)DLE^  J. — ^The  appellees  sued  the  appellant  for  speaking 
slanderous  words  of  the  appellee  Elizabeth^  wife  of  the  appellee 
Henry  Kollman.  The  complaint  lays  the  charge  as  follows : 

"  That  the  defendant  did,  on/'  etc.,  "at,**  etc.,  "felsely,  wick- 
edly, and  maliciously  speak  and  utter,  in  a  certain  conversation 
then  and  there  had  and  held  by  and  between  the  defendant 
and  one  Sarah  M.  Mooth,  and  in  the  hearing  of  divers  good 
people,  and  at  divers  times,  of  and  concerning  his  said  gold 
watch,  and  of  and  concerning  the  same  having  been  stolen, 
and  of  and  concerning  the  plaintiff  Elizabeth  and  her  char- 
acter for  virtue,  the  following  &lse  and  slanderous  words,  to 
wit :  *  Mrs.  Kollman'  (the  plaintiff  Elizabeth  meaning)  'is  the 
d  d  b  h  that  stole  my  watch '  (the  defendant's  said  gold 
watch  meaning);  again, '  Mrs.  Kollman'  (the  plaintiff  Elizabeth 
meaning)  ^is  the  d  d  b  h  who  stole  my  watch ;'  again, 
*  Mrs.  Kollman'  (the  plaintiff  Elizabeth  meaning),Hhe  d— d 

b ^h,  who  stole  my  watch '  (the  said  gold  watch  meaning); 

and  again,  '  Nobody  stole  the  watch'  (the  defendant's  said  gold 
watch  meaning)  T^ut  the  d  d  b  h  Kolhnan'  (the  plain- 
tiff Elizabeth  meaning),  'and  if  Kollman  knew  it  he  would 
kill  her'  (the  plaintiff  meaning);  again,  '  Mrs.  Kollman'  (the 
plaintiff  meaning)  'took  my  watch'  (the  defendant's  said  gold 
watch  meaning);  again, '  No  one  has  the  watch'  (the  plaintiff's 

gold  watch  meaning)  'but  the  d d  b        h  of  Kollman' 

(the  plaintiff  Elizabeth  meaning), 'and  if  Kollman'  (the  plain- 
tiff Henry  meaning)  'knew  it,  he  would  kill  her ;'  again^  'Mrs. 
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Kollman  is  the  woman  who  took  my  watch '  (the  said  gold 
watch  meaning);  whereby  the  ssud  defendant  then  and  there 
charged  and  accused,  and  thereby  then  and  there  intended  to 
chai^  and  accuse,  the  said  Elizabeth  with  the  crime  of  felony 
and  grand  larceny,  and  with  feloniously  stealing  and  carrying 
away  his  said  gold  watch ;  and  also  then  and  there  charged 
the  said  feminine  plaintiff  with  a  want  of  chastity  and  virtue, 
and  which  said  charges  of  felony  and  want  of  virtue,  so  wisely, 
wickedly,  and  maliciously  uttered  and  spoken,  were  so  under- 
stood, taken,  and  received  by  the  said  Sarah  M.  Mooth  and 
flaid  other  persons,  to  whom  and  in  whose  presence  and  hear- 
ing the  said  words  were  spoken;  wherefore  the  plaintiffs 
say,''  etc. 

A  demurrer  to  the  complaint  was  filed,  alleging  an  insuffi- 
ciency of  &cts,  and  overruled. 

The  appellant  then  answered  in  several  paragraphs,  in  denial, 
justification  as  to  the  charge  of  larceny,  and  in  mitigation  of 
damages. 

Issues  of  &ct  were  formed,  a  jury  trial  had,  and  a  verdict 
for  appellees.  Motion  for  a  new  trial  overruled,  exception, 
judgment,  appeal. 

The  court  gave,  among  others,  the  following  instruction  to 
the  jury: 

"11.  The  plea  of  justification,  you  will  observe,  only  goes 
to  the  charge  of  larceny,  and  should  the  jury  find  the  plain- 
tiff's case  made  out  as  to  the  charge  of  want  of  chastity,  that 
the  words  spoken  did  impute,  and  were  understood  as  imput- 
ing, such  want  of  chastity,  the  plaintiffi  would  be  entitled  to 
a  verdict,  notwithstanding  they  should  find  the  plea  of  justi- 
fication on  the  charge  of  larceny  sustained  by  the  evidence." 

To  which  the  appellant  excepted. 

We  are  of  opinion  that  this  instruction  was  inapplicable. 
The  words  alleged  in  the  complaint  do  not  amount  to  a  charge 
of  either  incest,  fornication,  adultery,  or  whoredom — ^the  words 
used  in  the  statute,  2  O.  <&  H.  333,  sec.  788.  The  word 
^b  h,"  although  a  very  coarse  and  ruffianly  expression, 
Vol.  L.— 22 
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when  applied  to  a  woman^  does  not,  in  its  common  acceptation, 

import  whoredom  in  any  of  its  forms.     K v.  fl ^  20 

Wis.  252.  Nor  can  the  inmk&nAo  change  its  meaning.  The 
purpose  of  the  eoJloqmum  and  inntienclo  is  to  make  words, 
which  otherwise  would  be  received  in  their  usual  sense  and 
have  a  general  application,  applicable  to  some  particular  sub- 
ject-matter or  person,  and  in  some  particular  sense.  They 
cannot  change  the  meaning  of  words  firom  their  common 
acceptation.  "Hay^  v.  J^Rtchett,  7  Blackf.  117,  and  Taylor  v. 
Knedand,  1  Doug.  Mich.  67.  These  cases  we  regard  as  being 
in  point. 

''  The  absence  of  a  ooUoqvdum,  showing  by  extrinsic  matter 
that  the  words  charged  are  actionable,  is  not  supplied  by  an 
innuendo  attributing  to  those  words  a  meaning  which  renders 
them  actionable.  Words  not  in  theiTaselves  actionable,  cannot 
be  rendered  so  by  an  innuendo,  without  a  prefatory  averment 
of  extrinsic  fiicts,  which  makes  them  slanderous."  Townshend 
Slander,  528,  529 ;  Watson  v.  Hamptony  2  Bibb,  319  ;  Luke- 
hart  V.  Byerhfy  53  Pa.  St.  418 ;  Beswichv.  Chappel,  8  B.  Mon. 
486 ;  JSarria  v.  Burky,  8  N.  H.  256 ;  HoUon  v.  Muzzy,  30 
Vt.  365;  MiUison  v.  SuUon,  1  Ind.  508 ;  JGlea  v.  Vanhom, 
17  Ind.  245 ;  Ward  v.  Colyhan,  30  Ind.  395 ;  DeArmond  v. 
Armstrong,  37  Ind.  35 ;  Hart  v.  Coy,  40  Ind.  553. 

The  words  in  this  case  not  being  slanderous  in  themselves, 
and  there  being  no  sufficient  allegations  in  the  complaint  to 
make  them  slanderous,  as  importing  whoredom,  we  think  the 
instruction  given  was  erroneous. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  grant  the  motion  for  a  new  trial,  and  for  far- 
ther proceedings  according  to  this  opinion. 
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The  JEFFEBSONviiiiiE,  Madison,  and  Indianapolis  Baui* 

SOAD  Co.  V.  WORLAND,  Ex^B. 

CQHTSA.CT. — Fleading. — Emdenee, — Where,  in  an  action  against  a  conunon 
earner  to  recoyer  damages  arising  from  delay  in  the  transportation  and 
deliverj  of  live-etock,  the  complaint  is  based  npon  a  special  contract,  the 
plaintiff  cannot  sustain  his  action  by  proof  of  a  breach  of  an  implied 
contract^  or  of  the  legal  duty  of  the  defendant  as  a  common  carrier,  to 
transport  the  stock  in  a  reasonable  time.  In  such  case,  there  would  be^ 
not  a  yarianoe,  but  a  failure  of  proof. 

From  the  Shelby  Circuit  Court. 

G.  Baker,  O.  B.  Hord,  and  A.  W.  Hendricks,  for  appellant. 

K.  M.  Hord,  A.  Blair,  and  D.  L.  Wilson,  for  appellee. 

Downey,  J. — Action  by  the  appellee  against  the  railroad 
company.  The  complaint  alleges  a  special  contract^  by  which 
the  railroad  company  agreed  with  the  plaintiff's  testator  to 
transport  sixteen  car  loads  of  hogs  from  Shelbyville  to  Jeffer- 
sonville^  at  the  price  of  twenty-five  dollars  per  car ;  that  the 
decedent  shipped  in  the  sixteen  cars  eight  hundred  and  forty 
hogs,  on  the  evening  of  February  3d,  1872,  which  the  defend- 
ant agreed  to  deliver  in  JeJfersonville  on  the  following  day,  at 
nine  o'clock  A.  M. ;  that  the  train  on  which  the  hogs  were 
shipped,  by  running  as  specified  in  the  time-card,  would  have 
arrived  in  said  ciiy  of  JeJferspnville  at  that  hour,  but,  by  the 
n^ligence  of  the  defendant,  the  cars  were  detained  upon  a 
side-track  for  thirty-six  hours  longer  than  they  should  have 
been,  and  the  hogs  were  not  delivered  until  five  o'clock  of 
February  5th,  1872 ;  that,  owing  to  the  cold  and  inclement 
weather,  sixteen  of  the  hogs  died,  and  the  others  lost  flesh  from 
being  deprived  of  food  and  water ;  the  value  of  the  hogs 
which  died  and  the  damage  to  the  others  are  alleged. 

An  answer^  consisting  of  the  general  denial  and  three  special 
paragraphs,  was  filed,  to  the  special  paragraphs  of  which  there 
was  a  reply  in  denial. 

A  trial  by  jury  was  had,  and  there  was  a  general  verdict  for 
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the  plaintiff,  and,  also,  answers  to  interrogatories  propounded 
at  the  instance  of  the  defendant,  as  follows : 

'^  1.  State  if  there  was  any  special  contract  between  th^ 
plaintiff  and  the  defendant  for  the  carrying  of  the  hogs. 

"Ans.  None. 

^*  3.  Did  the  defendant  agree  to  deliver  the  hogs  at  Jeffer- 
sonville  at  any  certain  time? 

^'Ans.  No  certain  time. 

^'4.  If  there  were  any  delays  in  the  transportation  of  the 
hogs,  from  what  resuson  did  such  delay  occur? 

'' Ans.  From  not  furnishing  cars  on  time. 

*^  6.  If  the  jury  find  any  negligence  on  the  part  of  the 
defendant,  state  in  what  said  negligence  consisted. 

''Ans.  By  not  furnishing  power  to  move  it.'* 

There  was  no  answer  to  the  second  interrogatory,  and  hence 
we  do  not  set  out  that  interrogatory. 

The  defendant  moved  the  court  for  judgment  on  the  special 
findings,  on  the  ground  that  they  were  inconsistent  with  and 
contradicted  the  general  verdict,  and  because  the  jury  had 
fi>und  that  there  was  no  special  contract  proved  between  the 
parties,  and  that  the  delay  in  the  transportation  of  the  hogs 
was  occasioned  by  not  furnishing  cars  on  time.  This  motion 
was  overruled,  and  the  defendant  moved  for  a  new  trial,  which 
was  also  overruled,  and  there  was  final  judgment  for  the 
plaintiff 

The  errors  assigned  are : 

1.  Overruling  the  defendant's  motion  fi>r  judgment  on  the 
special  findings ;  and, 

2.  Overruling  his  motion  for  a  new  trial. 

It  seems  to  have  been  held  by  the  court,  in  overruling  the 
motion  for  judgment  on  the  special  findings  and  instructions 
given  to  the  jury,  that  the  plaintiff  could  recover,  although  he 
£d]ed  to  prove  the  special  contract  alleged  in  the  complaint 

This  presents  the  question,  whether  the  plaintiff,  in  such  a 

case,  can  count  upon  a  special  contract  and  recover  upon  an 

implied  contract  to  carry  in  a  reasonable  time,  or  for  a  breach 

^^  the  legal  duty  of  the  corporation  as  a  common  carrier.   In 
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other  words,  is  there  a  fatal  variance  in  this  case  between  the 
contract  alleged  and  the  case  which  the  jorj  found  to  have 
been  proved  ?  It  is  provided  in  the  civil  code  that,  when  the 
allegation  of  the  claim  or  defence,  to  which  the  proof  is 
directed,  is  unproved,  not  in  some  particular  or  particulars 
only,  but  in  its  general  scope  and  meaning,  it  is  not  to  be 
deemed  a  case  of  variance  within  the  sections  preceding,  but  a 
fidlure  of  proof.  2  G.  &  H.  116,  sec.  96.  We  think  the  case 
must  be  governed  by  this  section,  and  that  there  was  a  '^  fidl- 
ore  of  proof  within  the  section  cited. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  sustain  the  motion  of  the  defendant  for 
judgment  on  the  special  findings. 


Sumner  in?  aij*  v.  Beeusr. 

UircoxBirruTiOKAii  EKAcriaasrr.^JusHfying  Under.— Ministerial  offioan 
and  other  petsons  are  liable  for  acts  done  by  them  under  an  iinoonstita- 
tional  and  Toid  enactment  of  the  legislatnie,  and,  in  an  action  against 
them  for  damages,  cannot  justify  under  such  enactment. 

From  the  Marion  Civil  Circuit  Court. 

HadUy  &  Ogden,  and  BUter,  Walker  A  RUter,  for  appel- 
lants. 

C  C.  Nave,  for  appellee. 

Pettit,  C.  J. — ^This  suit  was  brought  by  the  appellee 
against  the  appellants,  to  recover  damages  for  an  illegal  arrest, 
imprisonment,  prosecution,  and  causing  him  to  be  fined  on  the 
chaige  of  being  found  drunk,  under  the  ninth  section  of  the 
Baxter  bUl  of  1873. 

The  defendants  answered  jointly  and  separately,  by  the  gen- 
eral denial  and  by  a  third  paragraph  in  justification  under  the 
ninth  section  of  said  law. 
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A  demarrer  for  want  of  BufiScient  &cts  was  sustained  to 
this  paragraph^  and  this  ruling  is  assigned  for  error. 

This  section  has  been  held  to  be  unconstitutional^  or,  in 
other  words,  that  it  is  not  law.  ITie  State  v.  Young,  47  Ind» 
1 50.  No  question  in  law  is  better  settled,  and  this  is  admitted 
by  the  counsel  for  the  appellants  in  their  brief^  than  that  min- 
isterial officers  and  other  persons  are  liable  for  acts  done  under 
,  an  act  of  the  legislature  which  is  unconstitutional  and  void. 
All  persons  are  presumed  to  know  the  law,  ajnd  if  they  act 
under  an  unconstitutional  enactment  of  the  legislature,  they 
do  so  at  their  peril,  and  must  take  the  consequences. 

There  was  no  error  in  sustaining  the  demurrer  to  this  par- 
agraph of  the  answer. 

It  is  also  assigned  for  error  that  the  complaint  is  not  suffi- 
cient to  constitute  a  cause  of  action ;  but  this  question  is  not 
pressed  or  relied  upon,  nor  is  there  any  ground  £>r  it.  The 
complaint  is  clearly  sufficient. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 


Reed  v.  The  Richmond  Stbeet  Railroad  Co. 


SiBEBr  Bailsoad.— iSWtt  on  SubKr^ptim  to  Stoeh—Artldeso/  Aasodaium,'^ 
There  can  be  no  reoovery  upon  a  Bubscription  to  the  capital  stock  of  a 
street  railroad  company,  made  before  its  organization,  where  it  is  not 

■  shown  that  the  defendant,  after  the  subscription  of  the  requisite  amount 
of  stock,  subscribed  articles  of  association  in  which  were  set  forth,  besides 
other  requisites,  the  number  of  directors  to  manage  the  company  and  their 
names,  as  required  by  section  1,  3  Ind.  Stat.  422,  and  it  does  not  appear 
that  he  ever  assented  to  the  number  or  names  of  the  directors. 


From  the  Wayne  Circuit  Court. 

Jl  P.  BiddaU  and  J.  jB.  Morris,  for  appellant. 

C.  H.  Burohenal  and  A,  L.  Study,  for  appellee. 
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Downey,  J. — ^This  was  an  action  by  the  appellee  against 

the  appellant,  to  recover  the  amount  of  a  subscription  to  the 

capital  stock  of  the  company.     The  subscription  was  made  to 

I  an  instrument  purporting  to  be  articles  of  association,  and  con- 

I  taining  also  an  agreement  to  pay  for  the  shares  subscribed. 

By  a  demurrer  to  the  complaint,  and  also  to  the  answer,  the 
'  question  is  presented  as  to  the  proper  construction  of  the  fol- 

lowing section  of  the  act  relating  to  the  incorporation  of  street 
railway  companies : 

^*  That  any  number  of  persons,  not  less  than  five,  being  sub- 
scribers to  the  stock  of  any  contemplated  street  or  horse  rail- 
road company,  may  be  formed  into  a  corporation  for  the  pur^ 
pose  of  constructing,  owning,  and  maintaining  street  or  horse 
railroads,  switches,  or  side-tracks,  upon  or  through  the  streets 
of  the  cities  or  towns  within  the  State,  by  complying  with  the 
following  requirements:  Whenever  stock  to  the  amount  of  at 
least  ten  thousand  dollars  shall  have  been  subscribed,  the  sub- 
scribers to  such  stock  shall  elect  directors  for  such  company 
from  their  own  number,  and  shall  severally  subscribe  articles 
of  association  in  which  shall  be  set  forth  the  name  of  the  cor- 
poration, the  amount  of  capital  stock  of  the  company,  the 
number  of  shares  of  which  said  stock  shall  consist,  the  num- 
ber of  directors,  and  the  names  to  manage  the  affairs  of  the 
company,  the  city  or  town  in  which  it  is  proposed  to  construct 
such  road."    3  Ind.  Stat.  422,  sec.  1. 

The  subscription  having  been  made  before  the  organization 
of  the  company,  it  was  necessary  to  a  recovery  thereon  that  it 
should  appear  that  the  subsequent  steps  essential  to  bring  the 
corporation  into  existence  were  duly  taken.  There  was  no 
corporation  to  which  the  benefits  of  the  subscription  could 
enure  until  such  steps  had  been  taken.  ITie  Indianapolis,  etc., 
Oo.  V.  Herkimer y  46  Ind.  142,  and  cases  cited,  and  Nd»(m  v. 
Blakey,  47  Ind.  38. 

The  complaint  alleges,  ^*  that  after  ten  thousand  dollars  or 
more  of  such  stock  had  been  subscribed/'  etc.,  "  on,'*  etc.,  "  a 
large  number,  to  wit,  twelve,  of  the  said  subscribers  met  at 
the  said  city  for  the  purpose  of  organizing  and  electing  direo- 
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tors  for  eaid  company,  notice  in  writing  of  the  time,  place,  and 
purpose  of  such  meeting  haying  been  given  by  two  of  said 
subscribers  through  the  post-office  of  said  city  to  the  defend- 
ant and  the  other  subscribers,  pursuant  to  article  No.  4  of 
said  articles  of  association,  and  the  defendant  being  also  per* 
eonally  notified  of  the  time,  place,  and  purpose  of  such  meet- 
ing ;  and  being  so  met  and  assembled,  the  said  subscribers  and 
stockholders  proceeded  to  organize  said  company,  and  then  and 
there  adopted  the  said  articles  of  association,  and  then  and 
there  elected  seven  of  their  number,  to  wit/'  etc.,  ^^  as  their 
directors  to  manage  th^  affitirs  of  said  company,  and  thereupon 
the  said  association  became  and  was  a  corporation,  under  the 
name  and  style  aforesaid,  for  the  purpose  aforesaid." 

Counsel  for  the  appellant  contend  that  under  the  section  of 
the  statute  which  we  have  set  forth,  it  was  necessary  that  arti- 
cles of  association  should  have  been  signed  by  thesubscribers, 
in  addition  to  the  instrument  which  they  had  previously  signed; 
while  counsel  for  the  appellee  insist  that  the  subscribers  having 
already  executed  the  articles,  when  they  adopted  them  at  the 
meeting  of  the  stockholders,  this  was  all  that  was  necessary  to 
comply  with  the  statute. 

Counsel  for  the  appellee  refer  us  to  Eakrighi  v.  TheLogant^ 
port, eio.yB.B.  Cb.,13Ind.404,asacaseinpointtosustaintheir 
views.  There  is,  we  think,  ah  important  difference  between  thai 
case  and  the  one  under  consideration.  There,  as  the  court  say  in 
the  opinion,  '^  all  the  requirements  of  the  statute  have,  in  this 
instance,  been  literally  pursued,  save  that  of  naming  the 
directors  in  the  articles  of  association,  and  that,  it  seems  to  us, 
has,  in  effect,  been  done  by  the  adoption  of  the  articles  when 
the  directors  were  elected.'* 

In  the  case  under  consideration,  all  that  is  said  in  the  instru- 
ment in  question  about  the  directors  is  this : 

'^  Art.  3.  The  a&irs,  government,  and  control  of  said  cor- 
poration shall  be  under  the  management  of  a  board  of  direo- 
*tors,  said  board  to  consist  of  not  loss  than  five  nor  more  than 
seven  stockholders." 

Not  only  is  there  a  fiuluretq  name  the  directors  in  the  arti- 
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oleB  of  association,  bat,  also,  there  is  a  fidluie  to  fix  the  num- 
ber. 

The  statute  under  which  this  company  attempted  to  organ- 
ice,  which  we  have  already  set  forth  in  this  opinion,  requires 
the  following  things  to  be  done  by  the  subscribers  after  the 
requisite  amount  of  stock  Jbas  been  subscribed  : 

1.  They  shall  elect  directors  from  their  .own  number. 

2.  They  shall  severally  subscribe  articles  of  association,  in 
which  shall  be  set  forth  :  1.  The  name  of  the  corporation ;  2. 
Theamount.of  the  capital  stock  of  the  company;  3.  The  num- 
ber of  shares  of  which  said  stock  shall  consist ;  4.  The  num- 
ber of  directors  to  manage  the  affiiirs  of  the  company,  and 
their  names ;  5.  The  city  or  town  in  which  it  is  proposed  to 
construct  such  road. 

Conceding  that  the  statute  has  been  complied  with  in  other 
respects,  it  seems  to  us  that  there  has  been  an  entire  &ilure  to 
comply  with  the  fourth  requirement.  If  one  of  these  require- 
ments can  be  dispensed  with,  or  held  to  be  directory  merely, 
we  do  not  see  where  we  are  to  stop.  The  case  of  Eahright  v. 
TheLoganBportyetc.yB.  i2.Cb.,«upra,  went  as  &r  in  this  direction 
as  we  are  willing  to  go.  The  appellant  never,  in  any  way, 
assented  to  the  number  or  names  of  the  directors,  for  they 
were  not  stated  in  the  articles  signed  by  him,  and  he  was  not 
at  the  meeting  when  the  number  of  directors  was  designated, 
and  they  were  elected. 

In  our  opinion,  the  court  committed  an  error  in  ruling  this 
point  against  the  appellant. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  sustain  the  demurrer  to  the  complaint. 
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LoTz  V.  Bbioos. 

Bill  of  Excbftions.— ^utenmim,  by  Agreement,  cf  Time  (^  FUing.— When  by 
a  written  agreement  in  the  record,  signed  by  the  attorneys  of  both  parties, 
the  time  for  signing  a  bill  of  exceptions  is  extended  to  a  certain  day 
beyond  the  time  fixed  by  the  court  for  the  filing  thereof,  and  the  bill  is 
filed  within  the  extended  time,  though  not  within  that  fixed  by  the  court, 
it  will  constitute  a  part  of  the  record. 

Becoveby  of  Beal  Estate. — Potaeanon  Must  be  Unlawful, — ^To  sustain  an 
action  for  the  recovery  of  the  possession  of  real  estate,  it  must  be  shown 
that  the  defendant  keeps  the  plaintiff  out  of  posBession  unlawfully. 
Therefore,  when  the  action  was  for  the  recovery  of  a  strip  of  ground  eight 
and  one-half  inches  wide  off  the  side  of  the  plaintiff's  land,  and  it  was 
shown  that  it  was  occupied  by  a  party  wall  built  by  the  defendant,  which 
by  agreement  between  the  parties  was  to  be  twelve  inches  thick,  one  half 
on  the  land  of  each  party,  and  that  as  to  the  other  two  and  one-half  inches 
taken,  the  plaintiff  had  recovered  of  the  defendant  a  judgment  for  dam- 
ages, there  could  be  no  recovery. 

JuBT. — Taking  Bapera  to  Jury  Boom, — It  is  error  to  permit  the  jury,  over 
objection  of  a  party,  to  take  with  them,  upon  their  retirement  to  consider 
of  their  verdict,  papers  introduced  in  evidence  constituting  the  record  of 
another  action. 

From  the  Sullivan  Circnit  Court. 

8.  Qmbon  and  /.  F.  AUen^  for  appellant. 

J.  if.  Allen,  W.  Maoky  and  J.  W.  Dams,  for  appellee. 

WoBDEN;  J. — Action  by  the  appellant  against  the  appellee^ 
to  recover  possession  of  a  strip  of  land^  part  of  a  town  lot 
described. 

Answer  of  general  denial,  trial  by  jury,  verdict  and  judg- 
ment for  the  defendant,  the  plaintiff  having  unsuccessfully 
moved  for  a  new  trial. 

We  are  not  favored  with  any  brief  for  the  appellee,  other 
than  a  short  one,  claiming  that  the  bill  of  exceptions  was  not 
filed  within  the  time  limited  by  the  court,  and  therefore  should 
not  be  regarded  as  part  of  the  record.  On  the  merits  there  is 
no  brief  for  the  appellee. 

The  cause  was  disposed  of  March  4th,  1872,  and  sixty  days 
were  given  in  which  to  settle  and  file  a  bill  of  exceptions. 
The  bill  was  filed  September  10th,  1872.  But  there  is  a  writ- 
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ten  agreement  in  the  record,  signed  by  the  attorneys  of  both 
parties,  extending  the  time  for  signing  the  bill  until  Novem- 
ber Ist,  1872.  The  bill,  as  will  be  seen,  was  filed  within  the 
extended  time,  and,  in  our  opinion,  should  be  regarded  as  part 
of  the  record.  The  agreement,  as  we  infer,  was  indorsed  upon 
the  bill  and  filed  with  it.  .  The  statute  authorizes  an  attorney 
thus  to  bind  his  client.     2  G.  &  H.  328,  sec.  772. 

We  proceed  to  the  consideration  of  the  questions  arising  in 
the  case.  The  jury,  in  addition  to  the  general  verdict,  returned 
the  appended  answers  to  the  following  questions  propounded 
tothem,  viz. : 

''  1.  Is  John  Lotz,  the  plaintiff,  the  owner  of  twenty  feet 
in  width,  and  extending  the  full  length  of  the  lot  north  and 
south,  off  the  east  side  of  lot  No.  forty-five,  in  the  town  of 
Bollivan  ?  if  not,  how  much  of  said  lot  does  he  own? 

"Ans.  Yes. 

**  2.  Has  the  defendant,  Murray  Bnggs,  taken  possession  of 
eight  and  a  half  inches  in  width  and  sixty-five  feet  back,  off 
the  east  side  of  plaintiff's  said  lot,  commencing  at  the  street 
south  and  running  north?  if  not  that  much,  how  much,  please 
istate,  and  under  what  circumstances  ? 

^'Ans.  Yes,  he  has  taken  six  inches  under  contract,  and  two 
and  one-half  inches  for  which  he  has  got  a  judgment  for 


^'  3.  Is  the  west  wall  of  defendant's  house  eight  and  one- 
half  inches  in  width  and  sixty-five  feet  in  length,  commencing 
at  the  street  on  the  south  of  said  lot  and  running  north  on 
the  east  side  of  plaintiff's  said  lot  ?  if  not,  how  much  of  said 
(wall)  is  on  said  plaintiff's  said  lot? 

"Ans.  Yes. 

'^4.  Was  it  agreed  between  plaintiff  and  defendant  that  the 
said  wall  of  defendant's  house  should  be  built  one-half  on 
plaintiff's  lot'  and  one-half  on  defendant's  lot,  and  that  the 
same  should  be  a  thirteen-inch  wall  ? 

^'Ans.  It  was,  but  the  wall  was  to  be  twelve  inches. 

''  5.  How  much  of  said  wall  is  on  plaintiff's  land,  and  how 
mach  on  defendant's? 
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''Ans.  Eight  and  one-half  inches  on  plaintiff's  land,  and 
four  and  one-half  inches  on  defendant's  land." 

The  plaintiff  moved  for  judgment  in  his  &yor  on  the 
answers  to  interrogatories,  notwithstanding  the  general  ver- 
dict, but  this  motion  was  overruled,  and  he  excepted.  This 
ruling  is  assigned  for  error. 

The  answers  of  the  Jury  show  that  the  plaintiff  was  the 
owner  of  the  land  sued  for,  but  they  do  not,  as  we  think,  show 
that  the  defendant  unlawfully  kept  him  out  of  possession,  a 
fact  necessary  to  be  alleged  in  the  complaint.  2  G.  &  H.  282, 
sec.  595.  The  answers  of  the  jury  are,  therefore,  not  incon- 
sistent with  the  general  verdict. 

On  the  trial  of  the  cause,  the  defendant  gave  in  evidence 
the  record  of  a  former  action  between  the  same  parties  in  the 
same  court  As  the  jury  were  about  to  retire  to  consider  of 
their  verdict,  they  requested  to  be  permitted  to  take  the  papers 
constituting  the  record  thus  given  in  evidence  to  their  room, 
to  determine  the  issue  involved  in  that  case.  To  this  the 
plaintiff  objected,  but  the  court  overruled  the  objection,  and 
allowed  the  jury  to  take  the  papers  to  their  room.  *  Plaintiff 
excepted.  This  is  assigned  as  one  of  the  causes  for  a  new 
trial. 

This  action  of  the  court  was  erroneous,  as  was  held  by  this 
court  in  the  case  of  Eden  v.  IdnffenfeUer,  39  Ind.  19.  See^ 
also.  Cheek  v.  The  State,  35  Ind.  492. 

Some  questions  are  made  as  to  the  instructions  of  thecoor^ 
but  we  pass  them,  inasmuch  as  we  have  no  brief  for  the  appel- 
lee, and  as  the  judgment  will  have  to  be  reversed  for  the 
reason  already  given. 

The  judgment  below  is  reversed,  with  costs,  and  the  canse 
remanded  for  a  new  trial. 
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The  Ohio  asd  Mississippi  Railway  Co.  v.  RowiiAND. 

RatTiROAD. — h^ury  to  AnmaL — Fmemg. — ^In  an  action  against  a  railroad 
company  to  recover  the  yalae  of  an  animal  killed  bj  the  cars  of  the 
defendant,  the  following  instraction,  given  to  the  jaiy,  applicable  to  the  evi- 
dence, was  correct :  "  A  railroad  company  is  not  bound  to  build  and  main- 
tain a  fence  at  a  point  in  a  town  or  village,  if  by  so  doing  it  will  obstruct  or 
interfere  with  the  free  use  of  a  public  street  in  the  town  or  village ;  and 
it  is  not  bound  or  required  to  build  and  maintain  a  fence  at  a  point  that 
would  obstruct  a  public  highway,  or  where  it  will  interfere  in  any  way 
with  the  free  use  of  such  highway,  whether  such  highway  is  in  a  town  or 
village  or  in  the  country.  Neither  does  the  law  require  a  railway  com- 
pany to  build  and  maintain  a  fence  at  a  point  where  by  so  doing  it  will 
intei:fexe  with  the  free  use  of  a  switch  or  side-track,  constituting  a  part  of 
the  road ;  nor  is  such  company  bound  to  build  or  maintain  a  fence  at  a 
point  on  its  road  where  it  will  interfere  with  the  free  use  of  a  piece  or 
parcel  of  ground  kept  and  used  by  the  company  as  a  coal  or  wood-yard, 
nor  when  it  will  interfere  with  the  free  use  of  a  yard  or  lot  kept  for  the 
piupoee  of  loading  or  unloading  staves,  lumber,  timber,  wood,  or  other 
kinds  of  freight  shipped  or  to  be  shipped  on  the  cars  of  the  company. 
And  when  there  is  a  mill  or  hay-press  on  or  near  a  railroad  track,  if  the 
maintaining  of  a  fence  at  or  near  the  mill  or  press  would  interfere  with 
the  free  use  of  the  same,  then  the  company  is  not  required  to  build  or 
maintain  a  fence  so  as  to  interfere  with  the  free  use  of  the  mill  or  prosB. 
And  if  there  is  a  lot  or  yard  used  in  connection  witb  the  mill  or  press,  the 
company  is  not  bound  to  build  or  maintain  a  fence  at  any  point  where  the 
same  wUl  interfere  with  the  free  use  of  such  lot  or  yard.  But  whenever 
a  company  can  build  and  maintain  a  fence  without  interfering  with  the 
lights  of  the  public,  or  with  the  free  use  of  property  belonging  to  private 
.  individuals,  or  of  its  own  property,  then  it  is  bound  to  maintain  a  fence, 
whether  it  be  in  a  town  or  village  or  in  the  country." 

From  the  Jennings  Circuit  Court. 

T.  Gaday,  W.  D.  Ward,  and  JB".  P.  BwcUm,  for  appellant. 

Downey,  J. — Suit  by  the  appellee  against  the  appellant^to 
recover  the  value  of  a  mare  and  a  horse  killed  by  the  locomo- 
tive and  cars  of  the  company.  The  ground  of  liability  alleged 
is^  that  the  railroad,  at  the  place  in  question,  could  have  been, 
but  was  not,  fenced  by  the  company.  The  point  where  the 
animals  were  killed  was  about  one-fourth  of  a  mile  west  of 
the  town  of  Holton^  in  Bipley  county,  in  which  county  the 
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action  was  commenced.  By  change  of  venue^  tbe  trial  was 
had  in  Jennings  county. 

There  was  a  demurrer  to  the  complaint,  which  was  over- 
ruled, and  an  answer  of  general  denial  filed. 

The  trial  was  by  a  jury,  and  there  was  a  verdict  for  the 
plaintiff. 

A  motion  for  a  new  trial  was  made  by  the  defendant^  and 
overruled  by  the  court,  and  there  was  final  judgment. 

The  errors  assigned  are  the  overruling  of  the  demurrer  to 
the  complaint,  and  the  refusal  to  grant  a  new  trial. 

The  first  alleged  error  is  not  argued  or  urged  by  counsel. 
We  do  not  see  any  objection  to  the  complaint. 

The  motion  for  a  new  trial  brings  in  question  the  sufficiency 
of  the  evidence.  It  is  evident  that  the  animals  were  killed 
by  the  cars,  but  it  does  not  appear  where  they  got  on  the  road. 
The  case  is  before  us  on  the  evidence  upon  the  questionii^ether 
or  not  the  company  was  required  to  fence  the  road  at  the  point 
where  the  animals  were  found  dead.  Extending  through  tne 
town  of  Holton,  and  for  a  short  distance  on  each  side,  the 
company  has  a  side-track.  The  railroad  runs  'east  and  west, 
or  nearly  so,  and  the  side-track  is*  on  the  south  side  of  the 
main  track.  At  or  near  the  east  end  of  the  town,  there  is  a 
public  highway,  called  the  Versailles  road,  which  crosses  the 
railroad  at  a  sharp  angle.  The  place  where  the  horses  were 
killed  is  west  of  this  crossing,  at  a  point  where  the  highway 
is  north  of  the  railroad.  The  company  has  a  depot  west  of 
the  crossing,  on  the  north  side  of  the  road. 

James  D.  Clark  testified :  "  Have  been  in  appellant's  employ 
about  five  years,  and  am  well  acquainted  with  the  location  of 
the  ground  and  road-bed  where  the  horses  were  killed ;  on  the 
south  side  of  the  railroad,  at  that  point,  and  extending  a  con- 
siderable distance  both  east  and  west,  there  is  a  side-track 
eighteen  hundred  and  sixty-eight  feet  long,  which  runs  through 
the  town  of  Holton ;  west  of  the  depot  is  a  vacant  lot,  used 
for  storing  lumber  and  staves  and  for  loading  and  unloading 
cars ;  west  of  this  lot  is  an  alley,  running  from  the  old  Ver- 
sailles road,  north  of  the  railroad,  to  a  street  south  of  the  rail- 
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road;  west  of  the  alley,  on  the  north  side  of  the  railroad,  it 
is  fenced ;  east  of  the  alley,  on  the  south  side  of  the  railroad, 
is  a  yard  used  for  storing  lumber,  wood,  and  staves,  and  for 
loading  and  unloading  the  same  upon  the  cars ;  immediately 
east  of  this  yard  is  a  small  lot  owned  by  Joseph  Gray,  on 
which  he  has  a  dwelling ;  immediately  east  of  Gray's  lot  are 
the  stock-yards  and  cattle-pens  of  the  company,  and  east  of 
these  a  warehouse  used  for  storing  and  shipping  freight ;  east 
of  the  warehouse,  and  thence  to  where  the  railroad  crosses  the 
old  Versailles  road,  is  a  row  of  brick  buildings  fronting  on  4 
the  railroad ;  west  of  the  alley,  on  the  south  side  of  the  rail- 
road, is  a  hay-press ;  it  is.  about  eighty  feet  south  of  the  side- 
track, and  about  twenty  feet  west  of  the  alley ;  west  of  the 
hay-press  are  some  vacant  lots,  and  west  of  them  a  saw-mill, 
about  forty  feet  south  of  the  side-track ;  and  west  of  the  mill 
are  some  vacant  lots,  used  occasionally  by  the  company  for 
storing  wood,  lumber,  and  staves,  and  for  loading  and  ship- 
ping the  same  on  -the  company's  cars ;  west  of  this,  the  side- 
track runs  into  the  main  track,  west  of  which  is  a  cattle-pit, 
west  of  which  the  railroad  is  fenced  on  both  sides ;  there  is  a 
road  running  from  the  alley  at  the  south  end  of  the  hay-press 
west  to  the  saw-mill  and  to  the  lumber  yard  west  of  the  mill ; 
cars  are  loaded  from  the  mill  and  also  from  the  hay-press ; 
about  half-way  from  the  hay-press  to  the  mill  is  a  culvert  run- 
ning under  the  railroad,  a  short  distance  west  of  which  one 
of  the  animals  was  lying  on  the  north  side  of  the  railroad, 
and  a  short  distance  west  of  it,  on  the  south  side  and  between 
the  main  track  and  side-track,  the  other  was  found  dead ;  to 
fence  the  road  at  this  point,  a  fence  would  have  to  be  built 
along  the  south  side  of  the  railroad,  from  the  alle^,  west  past 
the  l^iy-pfess,  to  the  mill  or  the  yard  beyond,  and  joined  at 
each  ^nd  to  the  fence  on  the  north  side,  by  a  cattle-pit  cross- 
ing both  the  side-track  and  main  track  at  each  end ;  a  cattle- 
guard  is  constructed  by  laying,  on  the  top  of  stringers,  four- 
inch  scantling,  so  that  one  of  the  comers  of  the  scantling 
stands  up ;  it  is  so  arranged  to  prevent  animals  from  crossing 
the  pit  on  them;  cattle-pits  on  appellant's  railroad  are  from 
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ten  to  twelve  feet  wide ;  the  [side]  tracks  between  the  aDqr 
and  mill;  is  used  by  the  company  for  switching  in  and  out  cars, 
in  doing  which  it  is  necessary  to  couple  and  uncouple  the  same ; 
this  has  to  be  done  in  all  kinds  of  weather^  and  both  day  and 
night ;  the  scantling,  in  wet,  snowy,  and  icy  weather,  is  slippery 
and  troublesome  to  walk  over ;  in  coupling  and  uncoupling  the 
cars,  the  brakeman  is  usually  on  the  ground,  and  steps  between 
the  cars  for  that  purpose ;  this  is  sometimes  done  while  the 
cars  are  standing,  at  others  while  in  motion ;  the  distance  fiom 
the  alley  to  the  saw-mill  is  about  one  hundred  and  fifty  yards ; 
I  have  been  engi^ed  in  railroading  about  tweniy-five  years, 
and  am  fiuniliar  with  railroad  operations;  I  live  at  Hel- 
ton, and  am  familiar  with  the  business  of  the  company  at  that 
point  and  the  location  of  the  tracks/' 

Cross-examined :  "  The  side-track,  from  the  alley  west  to  a 
short  distance  beyond  the  saw-mill,  is  an  embankment,  starting 
at  about  two  feet  above  the  level  at  the  hay-press,  and  sloping 
downward  to  about  ten  feet  high  at  the  culvert,  and  from  that 
point  upward  to  the  level  of  the  ground,  a  short  distance  west 
of  the  saw-mill ;  the  platform  from  which  cars  are  loaded  at 
the  hay-press  is  about  five  feet  higher  than  the  side-track ;  cars 
are  loaded  at  the  saw-mill  from  scaffolding  raised  above  the 
track,  which  is  removed  when  not  needed  for  that  purpose/' 

Thomas  6.  Van  Meter  testified :  ^^  Am  agent  of  appellant  at 
Helton,  and  have  been  about  four  years ;  am  familiar  with  the 
location  of  railroad  there,  and  adjoining  grounds ;  the  east  end 
of  the  side-track  commences  east  of  the  town  of  Helton,  runs 
through  it,  and  to  a  considerable  distance  west  of  said  town ; 
the  space  between  the  alley  and  the  hay-press  has  been  used 
for  piling  staves  and  lumber,  and  for  loading  the  same  on  the 
cars ;  lumber  has  also  been  piled  for  shipping  purposes  between 
the  hay-press  and  side-track ;  west  of  the  mill  are  some  lots 
used  occasionally  by  the  company  for  storing  and  shipping 
lumber,  staves,  and  wood ;  the  side-track  west  of  the  alley  is 
used  for  loading  and  unloading  cars,  and  switching ;  cars  are 
left  by  trains  and  taken  from  the  side-track  at  all  places  west 
of  the  alley ;  to  fence  the  road  at  this  pointy  a  cattle-guard 
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would  have  to  be  constructed  across  the  main  and  side-tracks 
just  west  of  the  alley,  connecting  with  the  fence  at  the 
north  side  of  the  road,  and  a  fence  would  have  to  be  built  on 
the  south  side  from  the  cattle-guard  to  the  mill,  and  another 
cattle-guard  constructed  at  that  point  across  both  tracks,  con- 
necting with  the  fence  on  the  north  side;  cattle-guards,  in 
«nowy,  wet,  and  icy  weather,  become  slippery  and  diiScult  to 
walk  on ;  the  side-track  between  the  mill  and  alley  is  used 
frequently  for  switching  trains  and  putting  in  and  taking  out 
cars ;  they  are  left  and  taken  from  all  points  between  the  mill 
and  ^lley ;  in  putting  in  or  taking  out  cars,  the  brakeman  is 
compelled  to  couple  and  uncouple  the  cars ;  this  has  to  be  done 
at  all  hours  of  the  day  and  night,  and  in  all  kinds  of  weather ; 
the  brakeman  is  usually  on  the  ground,  and  is  compelled  to 
step  between  the  cars,  often  while  they  are  in  motion,  for  that 
purpose/' 

Cross-examined :  "  The  ground  on  the  south  side  of  the  rail- 
road, from  the  alley  to  the  mill,  is  rolling,  descending  from 
there  to  a  short  distance  east  of  the  mill ;  the  side-track  is  on 
an  embankment  the  entire  distance  from  the  alley  to  the  mill ; 
it  is  about  two  feet  high  at  the  press,  about  ten  feet  at  the  cul- 
vert, and  from  three  to  four  feet  at  the  mill ;'  there  is  a  plat- 
form from  the  press  to  the  side-track,  about  five  feet  higher 
than  the  side-track ;  a  fence  could  be  built  under  it  and  not 
interfere  with  loading  from  the  press ;  scaffolds  are  built  at 
the  mill  to  load  lumber  on  the  cars,  and  they  are  built  higher 
than  any  ordinary  fence,  and  are  removed  when  not  required 
for  loading/' 

The  dead  animals  were  found  at  the  side  of  the  road,  east 
of  the  saw-mill  and  west  of  the  hay-press. 

The  court  gave  the  jury  the  following  instruction  on  this 
branch  of  the  case : 

"  2.  A  railroad  company  is  not  bound  to  build  and  maintain 

a  fence  at  a  point  in  a  town  or  village,  if  by  so  doing  it  v.ill 

obstruct  or  interfere  with  the  ii'co  uso  of  a  public  street  in  the 

town  or  vilbgc ;  and  it  is  not  bound  or  required  to  build  and 
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maintain  a  fence  at  a  point  that  would  obstruct  a  public  high- 
way^  or  where  it  will  interfere  in  any  way  with  the  free  use 
of  such  highway,  whether  such  highway  is  in  a  town  or  vil- 
lage or  in  the  country.  Neither  does  the  law  require  a  railway 
company  to  build  and  maintain  a  fence  at  a  point  where  by  so 
doing  it  will  interfere  with  the  free  use  of  a  switch  or  side- 
track^ constituting  a  part  of  the  road ;  nor  is  such  company 
bound  to  build  or  mamtain  a  fence  at  a  point  on  its  road  where 
it  will  interfere  with  the  &ee  use  of  a  piece  or  parcel  of  ground 
kept  and  used  by  the  company  as  a  coal  or  wood-yard,  nor 
when  it  will  interfere  with  the  free  use  of  a  yard  or  lot  kept 
for  the  purpose  of  loading  or  unloading  staves,  lumber,  tim- 
ber, wood,  or  other  kinds  of  freight  shipped  or  to  be  shipped 
on  the  cars  of  the  company.  And  when  there  isf  a  mill  or 
hay-press  on  or  near  a  railroad  track,  if  the  maintaining  of  the 
fence  at  or  near  the  mill  or  press  would  interfere  with  the  free 
use  of 'the  same,  then*  the  company  is  not  required  to  build  or 
maintain  a  fence  so  as  to  interfere  with  the  free  use  of  the  mill 
or  press.  And  if  there  is  a  lot  or  yard  used  in  connection  with 
the  mill  or  press,  the  company  is  not  bound  to  build  or  main- 
tain a  fence  at  any  point  where  the  same  will  interfere  with 
the  free  use  of  such  lot  or  yard.  But  whenever  a  company 
can  build  and  maintain  a  fence  without  interfering  with  the 
rights  of  the  public,  or  with  the  free  use  of  property  belong- 
ing to  private  individuals,  or  of  its  own  property,  then  it  is 
bound  to  maintain  a  fence,  whether  it  be  in  a  town  or  village 
or  in  the  country.*^ 

This  instruction  was  correct.  There  was  no  evidence  con- 
flicting with  that  which  we  have  set  out.  It  appears  to  us  that 
it  is  unreasonable  to  require  a  railroad  company  to  fence  the 
track  of  its  road  under  such  circumstances.  The  court  should 
have  set  aside  the  verdict  and  granted  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
for  a  new  trial. 
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Fbactice. — Waiver  qf  Ol^eetionr—Jurisdietum, — ^In  a  proaecation  for  bas- 
tardy, the  Tenne  was  changed,  on  the  application  of  the  defendant,  from 
the  court  of  common  pleas  of  Ohio  county  to  the  court  of  common  pleas 
of  Dearborn  county,  and  afterward,  the  court  of  common  pleas  having 
been  abolished  and  its  business  transferred  to  the  circuit  court,  the  papers 
were  returned  from  the  Dearborn  Circuit  Court  to  the  Ohio  Circuit  Court 
upon  its  order,  for  what  reason  did  not  appear,  and  the  defendant  appeared 
in  the  Ohio  Circuit  Court  and  again  applied  for  a  change  of  venue,  pro- 
cured a  continuance,  and  afterward  went  to  trial  without  objection. 

Hddy  that  he  acquiesced  in  the  return  of  the  papers,  and  could  not  afterward 
object  to  the  jurisdiction  of  the  Ohio  Circuit  Court 

Kew  Triai*. — Surprise, — ^In  the  absence  of  fraud  and  trickery,  a  party  can- 
not claim  to  have  been  surprised  at  the  introduction  of  competent  evi- 
dence tending  to  corroborate  other  competent  evidence  as  to  the  existence 
of  material  facts  alleged  by  his  adversary. 

Same. — Newly-Diaeovered  Evidence, — AdmisBions. — BaOardy, — jRxHies. — ^The 
admissions  of  the  relatrix  in  a  bastardy  proceeding  cannot  be  introduced 
in  evidence  as  the  admissions  of  a  party,  but  only  for  the  purpose  of 
impeachment,  and  therefore  cannot,  as  newly-discovered  evidence,  consti- 
tute a  cause  for  a  new  trial. 

From  the  Ohio  Circuit  Court 

J".  R.  Troaxll,  for  appellant. 

J.  C.  Denny ^  Attorney  General,  and  R.  L.  Davis,  Prosecut- 
ing Attorney,  for  appellee. 

WoKDEK,  J. — ^Prosecution  of  the  appellant  for  bastardy. 
Trial  by  jury,  verdict  of  guiliy,  and  judgment  over  motions 
by  the  defendant  for  a  new  trial  and  in  arrest. 

Error  is  assigned  upon  the  overruling  of  the  motion  in 
arrest  of  judgment ;  and  it  is  also  assigned  for  error  that  the 
court  had  no  jurisdiction  of  the  subject-matter. 

These  assignments  are  based  upon  the  following  facts,  as 
shown  by  the  record :  The  cause  came  regularly  into  the  court 
of  common  pleas  of  Ohio  county,  and  was  there  pending  on 
April  9th,  1872,  when,  on  the  application  of  the  defendant, 
the  venue  was  ordered  to  be  changed  to  the  Dearborn  Court 
of  Common  Pleas,  and  the  clerk  was  directed  to  transmit  the 
papers,  etc.,  the  defendant  first  paying  the  costs  occasioned  by 
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the  change,  and  the  chauge  was  to  be  perfected  within  ten  days 
from  that  date.  Afterward,  on  June  24th,  1873,  the  coort  of 
common  pleas  in  the  meantime  having  gone  out  of  existence, 
and  the  business  thereof  having  gone  into  the  circuit  courts 
the  Ohio  Circuit  Court,  then  in  session,  ordered  the  clerk  of 
the  Dearborn  Circuit  Court  to  send  back  the  papers  in  the 
cause  to  said  Ohio  Circuit  Court  The  papers  were  sent  back 
accordingly,  and  on  July  16th,  1873,  the  cause,  by  order  of 
the  latter  court,  was  docketed  for  trial  therein.  On  the  same 
day,  the  defendant  appeared  and  again  applied  for  a  change 
of  venue,  but  his  motion  was  overruled,  and  he  excepted.  No 
point  is  made,  however,  upon  the  overruling  of  this  motion 
for  change  of  venue.  At  the  October  term,  1873,  of  the  court 
below,  the  parties  appeared  and  elected  to  try  the  cause  by  a 
jury.  The  cause  was  continued  at  the  same  term,  on  the  appli- 
cation of  the  defendant,  to  the  next  term  of  the  court.  At  the 
January  term,  1874,  the  parties  appeared,  entered  upon  the 
trial  of  the  cause  without  objection,  the  trial  resulting  as 
before  stated. 

We  are  not  advised  by  the  record  or  otherwise  upon  what 
ground  the  court  ordered  the  papers  sent  back  &omthe  Dear- 
born to  the  Ohio  Circuit  Court,  but  whatever  it  may  have 
been,  the  defendant  must  be  deemed  to  have  acquiesced  in  the 
action  of  the  court;  for  he  not  only  did  not  object  thereto,  but 
he  appeared  to  the  action  in  the  latter  court  after  the  papers 
had  been  sent  back,  again  applied  for  a  change  of  venue,  pro- 
cured a  continuance,  and  finally  went  to  trial  without  objec- 
tion. The  case  stands  as  if  there  had  been  an  express  agree- 
ment of  the  parties  that  the  venue  should  be  changed  back 
from  the  Dearborn  to  the  Ohio  Circuit  Court.  The  latter 
court  had  jurisdiction  in  bastardy  cases,  and  the  consent  of 
the  parties  gave  it  jurisdiction  of  this  particular  case.  There 
is  no  foundation  for  the  assignment  of  error  which  we  have 
been  considering. 

y/o  come  to  that  based  upon  the  overruling  of  the  motion 
for  a  new  trial.    Two  grounds  are  urged  here  upon  which  it 
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is  claimed  that  a  new  trial  should  have  been  granted,  viz.,  sur- 
prise and  newly-diflcovered  evidence. 

The  relatrix  testified  that  the  defendant  was  the  fether  of 
her  bastard  child ;'  that  it  was  begotten  about  the  20th  of 
March,  1871,  at  the  town  of  Milton,  in  Ohio  county,  where 
the  relatrix  then  resided ;  that  the  defendant  then  resided  in 
the  town  of  Dillsboro,  about  five  miles  distant;  that  the  child 
was  begotten  at  the  back  end  of  a  blacksmith  shop,  after  dark, 
but  not  very  late.  She  testified  that  she  was  standing  at  her 
father's  gate,  at  home,  in  Milton,  when  the  defendant  came 
along,  and  after  talking  awhile  at  the  gate,  she  went  along 
with  him  to  the  blacksmith  shop. 

William  Hunt,  the  father  of  the  relatrix,  testified  that  he 
was  at  home  on  or  about  the  20th  of  March,  1871,  when  the 
defendant  came  past  his  house  in  Milton ;  that  he  stopped  at 
the  gate  and* talked  awhile  with  himself  and  his  daughter  j 
that  after  talking  awhile  he,  the  witness,  went  into  the  house, 
leaving  his  daughter  and  the  defendant  at  the  gate ;  that  it  was 
after  dark. 

The  defendant  testified  as  a  witness,  and,  amongst  other 
things,  denied  that  he  was  the  &therof  the  child,  and  that  he 
had  ever  had  connection  with  the  relatrix.  He  stated  that  he  did 
not  see  the  relatrix  on  the  20th  of  March,  1871,  that  he  remem- 
bered of;  that  he  knew  he  had  no  conversation  with  her  on 
that  evening ;  that  he  was  in  Milton  that  evening,  but  that  he 
started  to  go  to  his  home  in  Dillsboro,  about  five  miles  dis- 
tant, and  arrived  home  between  six  and  seven  o'clock  in  the 
evening. 

This  portion  of  the  evidence  has  been  stated  in  order  to  an 
understanding  of  the  questions  involved. 

The  appellant  made  an  affidavit  that  he  was  surprised  by 
the  evidence  of  William  Hunt,  above  set  out ;  that  Hunt  had 
not  been  subpoenaed  as  a  witness  or  brought  into  court  until  the 
day  he  testified ;  that  he  was  an  idler  and  a  vagabond,  having 
deserted  and  abandoned  his  family  for  a  number  of  years,  and 
having  left  them  without  support  or  protection,  and  that  he 
^PTas  not  a  resident,  for  some  time,  of  the  county  in  which  his 
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fiunily  resided ;  that  if  the  appellant  had  suspected  that  the 
witness  would  have  testified  as  he  did^  he^  the  appellant,  would 
have  been  able  to  refute  and  overthrow  his  statements  by  the 
introduction  of  other  evidence. 

There  was  dearly  no  such  case  of  surprise  as  the  law  will 
relieve  against.  The  examination  of  the  relatrix  before  the 
magistrate  was  on  file,  in  which  she  stated  that  the  child  was 
begotten  on  or  about  the  20th  of  March,  1871,  in  the  town  of 
Milton,  near  the  blacksmith  shop  mentioned,  after  night.  The 
defendant  had  full  notice  of  the  time  and  place  when  and  where 
the  relatrix  claimed  that  the  child  was  begotten.  He  must  be 
presumed  to  have  known  that  any  evidence  would  be  compe- 
tent, and  might  be  introduced,  that  would  tend  to  corroborate 
her  evidence.  No  fraud  or  trickery  calculated  to  mislead  the 
appellant  is  alleged  to  have  been  practised.  The  fact  that  the 
witness  had  not  been  subpoenaed  or  brought  into  court  until 
the  day  he  testified  is  of  but  little  importance.  Witnesses 
are  thus  brought  in  to  testify  very  frequently.  The  statements 
as  to  the  character  of  the  witness  can  have  but  little  or  nothing 
to  do  with  the  question  here  involved. 

We  proceed  to  the  other  ground,  the  newly-discovered  evi- 
dence. The  appellant  filed  his  affidavit  stating  that  he  expected 
to  be  able  to  prove  by  Armor  Abden  that  the  appellant  was 
in  the  town  of  Dillsboro,  five  miles  distant  from  Milton,  at 
seven  o'clock,  on  the  evening  of  March  20th,  1871.  This  is 
but  cumulative  of  the  appellant's  own  testimony  on  the  same 
subject.  The  affidavit  also  states  that  the  appellant  had  dis- 
covered after  the  trial  that  he  could  prove  by  one  David  Jones^ 
who  was  an  acquaintance  of  the  relatrix,  that  she  had  stated  to 
him,  in  a  conyersation  between  them,  held  about  January  15th> 
1872,  that  the  appellant  was  not  the&ther  of  the  child;  that 
the  reason  she  charged  the  appellant  with  the  paternity  of  the 
child  was,  because  he  was  worth  something,  and  the  &ther  of  the 
child  was  a  young  man  who  was  too  poor  to  pay  anything,  and 
she  was  going  to  lay  it  to  some  person  who  could  pay  for  it. 
The  affidavit  of  Jones  to  the  same  effect  was  also  filed. 

It  seems  to  us,  upon  an  examination  of  the  affidavit,  that 
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sufiScient  diligence  is  shown.  The  question  is  therefore  pre- 
sented, whether  this  evidence  thus  newly-discovered  is  suffi- 
cient to  entitle  the  appellant  to  a  new  trial.  In  the  conflicting 
state  of  the  evidence  on  the  trial,  it  would  seem  quite  proba- 
ble that  had  the  evidence  of  Jones  been  introduced,  it  would 
have  changed  the  result.  But  the  question  arises,  for  what 
purposes  could  the  evidence  of  Jones  be  introduced  ?  If  it 
could  be  introduced  as  the  admission  of.  the  relatrix,  like  the 
admission  of  any  other  party  to  an  action,  then  it  would  seem 
that  a  new  trial  should  have  been  granted,  in  order  that  the 
defendant  might  have  the  benefit  of  the  admission.  The 
writer  of  this  opinion,  and  one  other  member  of  the  court, 
Pettit,  J.,  are  of  the  opinion  that  the  relatrix  in  a  bastardy 
prosecution  is  so  far  a  party  to  the  action  that  her  admissions 
as  such  may  be  given  in  evidence  against  her,  like  admissions 
of  other  parties*  A  majority  of  the  court,  however,  are  of  a 
different  opinion.  A  majority  hold  that  the  relatrix  is  not  a 
party,  and  that  her  admissions  cannot  be  given  in  evidence  as 
such  on  the  trial.  It  follows,  £rom  the  views  of  a  majority  of 
the  court,  that  the  statements  of  the  relatrix  to  Jones  could 
only  be  given  in  evidence  to  impeach  her,  by  showing  state- 
ments made  by  her  out  of  court  at  variance  with  her  evidence 
in  court  But  a  new  trial  will  seldom,  if  ever,  be  granted  for 
the  purpose  of  impeachment.  ITie  State  v.  Clark,  16  Ind.  97 ; 
Jackson  v.  Sharpens  Adm^r,  29  Ind.  167 ;  Martin  v.  Oarver, 
40  Ind.  351. 

We  see  nothing  in  this  case  that  should  take  it  out  of  the 
general  rule. 

The  judgment  below  is  affirmed,  with  costs. 
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Smith  v,  Worland,  Adm^b. 

SxTPBEMS  Ck>UBT. — Otjection  to  Evidence. — Aground  of  objection  to  eyidenoft 
admitted  cannot  be  presented  to  the  Supreme  Court,  when  the  record  docs 
not  show  that  such  ground  of  objection  was  presented  to  the  court  below. 

From  the  Shelby  Common  Fleas. 

J.  B.  McFadderiy  for  appellant. 

K.  JL  Hord  and  A,  Blair,  for  appellee. 

Downey,  J. — Action  commenced  by  the  deceased,  Amoe 
E.  Gregg)  in  his  lifetime,  as  surviving  partner,  against  the 
appellant,  on  the  following  contract : 

"June  15th,  1869. 

'^  I  have  this  day  sold  to  Gregg  &  Co.  one  hundred  head 
of  good,  smooth,  and  well  fatted  hogs,  to  average  two  hundred 
and  fifty  pounds  gross,  fiflby  head  to  be  delivered  last  days  of 
July,  and  fifty  Is^st  half  of  September  next,  on  demand,  at 
eight  dollars  and  fifty  cents  per  hundred  gross,  to  be  no  sows^ 
with  pigs  perceivable,  and  no  stags,  the  three  cars  of  hogs  to 
average  two  hundred  and  fifty  pounds. 

"  James  Smith." 
**  "  Septembee  29th,  1869. 

"  The  last  half  of  the  within  contract,  the  time  is  extended 
to  the  6th  of  October  to  take  the  hogs. 

"  James  Smith, 
"  A.  E.  Gbegg.*' 

The  delivery  of  the  first  half  of  the  hogs  is  alleged,  and 
payment  therefor,  and  the  extension  of  the  time  for  the  deliv- 
ery of  the  other  half  as  above. 

It  is  alleged  that  on  the  5th  day  of  October,  1869,  the 
plaintiff  called  upon  the  defendant  and  demanded  of  him  the 
residue  of  the  hogs,  and  was  ready  and  willing  to  receive  and 
pay  for  the  same,  and  so  informed  the  defendant ;  that  the 
defendant  wholly  failed  and  refused  to  deliver  the  same ;  that 
aft;er  making  the  contract,  and  on  the  said  5th  day  of  October, 
1869,  the  price  of  hogs  had  increased  in  market  value  two,  dol- 
lars per  hundred  pounds. 
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The  plaintiiF  claims  to  have  been  damaged  in  the  sum  of 
five  hundred  dollars,  for  which  he  demands  judgment. 

The  defendant  answered  in  three  paragraphs.  The  second 
paragraph  was  struck  out.  The  first  paragraph  was  a  general 
denial.  The  third  alleged  that  in  June,  1869,  he  delivered  to 
the  plaintiff  sixty-one  head  of  the  hogs,  of  the  kind  and  qual- 
ity mentioned,  which  the  plaintiff  received  and  accepted  in 
fall  discharge  and  satis&ction  of  the  contract  as  to  that  num- 
ber ;  and  that  afterward,  without  stating  when,  he  tendered  to 
the  plaintiff  the  residue  of  said  hogs,  of  the  kind  and  qualily 
agreed,  which  he  refused  to  receive. 

The  issues  were  tried  by  a  jury^  and  there  was  a  verdict  for 
the  plaintiff,  a  motion  for  a  new  trial  made  by  the  defendant 
overruled,  and  judgment  on  the  verdict. 

Overruling  the  motion  for  a  new  trial  is  the  error  assigned. 

The  first  point  made  by  counsel  for  the  appellant  is,  that  the 
court  erred  in  admitting  in  evidence  another  contract 
between  the  parties  besides  the  one  which  is  the  founda- 
tion of  this  action,  and  on  which,  it  seems  to  be  claimed  by  the 
plaintiff,  some  of  the  hogs  received  by  him  from  the  defendant 
were  delivered  to  him.  Counsel  urges  in  his  brief  that  the 
court  should  not  have  admitted  this  contract,  because  it  was 
irrelevant,  and  the  execution  of  it  was  not  proved.  These 
might  have  been  allowed  as  valid  objections  to  the  admissi- 
bility of  the  contract  in  evidence,  if  they  had  been  made  in 
the  common  pleas,  but  the  bill  of  exceptions  does  not  show 
that  any  objection  was  specified.  A  general  objection  appears 
to  have  been  made,  but  on  what  ground  does  not  appear.  It 
has  often  been  decided  by  this  court  that  no  question  is  pre- 
sented for  our  decision  under  such  circumstances. 

The  next  objection  urged  is,  that  the  evidence  was  not  suf- 
ficient to  justify  the  verdict  of  the  jury. 

According  to  the  complaint,  the  first  half  of  the  hogs  were 
delivered  and  paid  for.  We  suppose  that,  for  this  reason, 
there  is  no  question  in  the  case  as  to  them.  The  time  for  the 
performance  of  the  other  part  of  the  contract  by  the  delivery 
of  the  other  fifty  hogs,  which  by  the  original  contract  were  to 
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have  beeii  delivered  during  the  last  half  of  September^  was 
extended  on  the  29th  day  of  September^  1869^  to  the  6th  day 
of  October.  The  only  demand  made  of  these  hogs^  spoken  of 
by  any  witness^  was  made  the  last  of  July  or  the  first  of  August^ 
1869.  The  bill  of  exceptions  professes  to  set  out  all  the  evi- 
dence. It  is  certainly  quite  clear  that  this  evidence  does  not 
make  out  a  case  for  the  plaintiff.  The  case  is  not  one  of  con- 
flict of  evidence^  but  there  is  no  evidence  of  a  demand  of  the 
hogs  at  the  time  when  they  might  have  been  demanded  accord- 
ing to  the  contract. 

Counsel  for  appellee  say  that  the  bill  of  exceptions  is  not 
properly  in  the  record^  and  sigued  bythejudge^and  that,  there- 
fore^ no  question  is  presented.  The  record  shows  that  the 
motion  for  a  new  trial  was  overruled  on  the  18th  day  of 
November,  1872,  and  sixty  days  were  given  in  which  to  file  the 
bill  of  exceptions ;  that  it  was  filed  on  the  2d  day  of  January, 
1873,  and  is  signed  by  the  judge.  We  do  not  see  but  that  it 
is  properly  a  part  of  the  record. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  grant  a  new  trial. 


MUBBAY  V.  EbBIGHT. 


New  TBiAL^—PaymeiU  of  Cbsfo.— Where  a  new  trial  has  been  had,  it  cannot 
be  objected  to  on  the  groond  that  it  was  granted  to  a  party  applying  there- 
for upon  his  paying  certain  costs,  and  that  such  costs  were  not  imme- 
diately paid. 

Practice. — Suit  on  Joint  ContracL'-JJnd.er  the  code,  where  several  persons 
are  sued  upon  what  is  alleged  to  be  their  joint  contract,  and  on  the  trial 
it  is  shown  to  be  the  contract  of  one  or  more  of  them,  but  not  of  all,  the 
plaintiff  will  be  entitled  to  judgment  against  the  one  or  more  whose  con- 
tract it  ia  shown  to  be,  the  same  as  if  such  one  or  more  only  had  been 
sued. 
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From  the  Spencer  Circuit  Court. 

C.  L.  Wedding,  for  appellant. 

L.  Q.  &  C.  A.  DeBruUr  and  -B.  8.  mds,  for  appellee. 

WoBDEN,  J. — This  was  an  action  by  the  appellant,  Mur- 
ray, against  the  appellee,  Ebright,  and  one  Sabin,  to  recover 
the  value  of  a  horse  claimed  to  have  been  sold  and  delivered 
by  the  plaintiff  to  the  defendants.  Sabin  made  default,  but 
Ebright  pleaded  to  the  action,  and  on  trial  there  was  a  ver- 
dict against  him  in  &vor  of  the  plaintiff.  'This  verdict,  how- 
ever, was  set  aside,  and  a  new  trial  granted  to  Ebright  upon 
bis  paying  certain  specified  costs.  Objection  is  made,  in  vari- 
ous ways,  tl^t  the  appellee  should  not  have  had  the  benefit 
of  the  order  granting  him  a  new  trial,  because  the  costs  were 
not  at  once  paid.  This  objection  is  not  well  taken,  as  was 
decided  in  the  case  of  Ammerman  v.  GaUimore,  anfe,  p.  131. 

On  the  second  trial,  there  was  a  verdict  and  judgment  in 
fiivor  of  the  appellee,  Ebright,  over  the  plaintiff's  motion  for 
a  new  trial. 

The  court,  over  the  exception  of  the  appellant,  gave  to  the 
jury  several  instructions,  involving  the  proposition  that,  to 
entitle  the  plaintiff  to  recover,  he  must  show  a  sale  of  the 
horse  jointly  to  Sabin  and  Ebright. 

At  common  law,  these  instructions  would  have  been  clearly 
right ;  for  at  common  law  the  plaintiff  must  have  recovered 
against  all  or  none  of  those  who  were  sued  as  joint  contrac- 
tors. But  the  common  law,  in  this  respect,  was  changed  by 
our  code.  It  is  provided,  that  ^Hhough  all  the  defendants 
may  have  been  summoned,  judgment  maybe  rendered  against 
any  of  them,  severally,  where  the  plaintiff  would  be  entitled 
to  judgment  against  such  defendants,  if  the  action  had  been 
against  them  severally."    2  G.  &  H.  217,  sec.  366. 

In  Hvbbell  v.  Woolf,  16  Ind.  204,  it  was  held,  that  where 
three  persons  were  sued  as  joint  makers  of  a  promissory  note, 
and  two  of  them  successfully  defended  upon  the  ground  that 
it  was  not  their  note,  under  the  statute,  the  plaintiff  was  enti- 
tled to  judgment  against  the  other.     Indeed,  the  terms  of  the 
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statute  admit  of  no  other  construction.  Where  several  per- 
sons are  sued  upon  what  is  alleged  to  be  the  joint  contract  of 
all,  yet  if,  in  proof,  it  turns  out  to  be  the  contract  of  one  or 
more  of  them,  but  not  all,  the  plaintiff  is  entitled  to  judgment 
against  the  one  or  more  whose  contract-it  turns  out  to  be,  the 
same  as  if  the  one  or  more  only  had  been  sued.  See  Blodffd 
V.  3Iorri8,  14  N.  Y.  482. 

The  case  of  HubbeU  v.  Woolf,  supra,  was  followed  in  Fitz- 
gerald V.  Genter,  26  Ind.  238,  recognized  in  Graham  v.  Hen- 
derson, 35  Ind.  195,  and  again  followed  in  Oarmien  v. 
Whitakcr,  36  Ind.  509. 

Under  the  statute,  it  is  clear  that  if  the  plaintiff  established 
the  sale  of  the  horse  to  Ebright  alone,  and  not  to  Ebright  and 
Sabin,  as  charged,  he  was  entitled  to  recover  against  Ebright, 
no  defence  to  the  recovery  being  shown.  The  court,  there- 
fore, erred  in  the  charges  referred  to.         . 

From  the  evidence  in  the  record,  we  cannot  say  that,  had 
not  the  charges  been  given,  the  jury  might  not  have  found 
that  the  plaintiff  sold  the  horse  to  Ebright  alone,  and  there- 
fore have  found  against  him. 

If  the  jury  had  found  a  verdict  against  Ebright,  upon  the 
ground  that  he  was  the  sole  purchaser  of  the  horse,  and  not  a 
joint  purchaser  with  Sabin  (and  this  might  have  been  shown 
by  interrogatories  propounded  to  the  jury),  it  would  seem  that 
no  judgment  could  have  been  rendered  against  Sabin  on  his 
default,  and  the  plaintiff  probably  would  have  been  compelled 
to  dismiss  as  to  him.  His  default  admitted  only  a  joint  lia- 
bility against  himself  and  Ebright,  and  a  joint  judgment  only 
could  be  rendered,  unless  Ebright  established  some  matter 
that  went  to  his  personal  discharge.  But  the  verdict  sup- 
posed would  not  have  gone  to  the  personal  discharge  of 
Ebright.  It  would  have  been  based  upon  the  ground  that 
there  never  was  any  joint  contract.  In  such  case  no  judg- 
ment could  have  been  rendered  against  Sabin,  notwithstand- 
ing his  default.  SiUherlin  v.  MuUis,  17  Ind.  19 ;  MuUendore 
V.  Sihers,  34  Ind.  98. 
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The  judgment  below  is  reversed,  with  costB,  and  the  cause 
remanded  for  a  new  trial. 


OVBRLTtr  V.  KRONENBEBGflSB  ET  iJU 

KewTbiax.— £%)feifie  QmrL'-BeoordL'-EfridenM.'--'Where  theevidenoeisnot 
in  the- record,  the  Supreme  Court  will  not  consider  the  question  whether 
the  verdict  is  contrary  to  law,  or  the  question  whether  it  is  contrary  to 
the  eyidenoe. 

iHSTBTJcnoNS  TO  JuBY.—iJe(»rrf.—^a»cpftofi8.— Where  an  instruction  has 
been  given  to  the  jury  at  the  request  oi  a  party,  and  has  been  signed  by 
his  attorney,  and  an  exception  thereto  has  been  duly  noted  on  the  margin 
and  signed  by  the  attorney  of  the  adverse  party,  or  where  it  has  been 
given  by  the  court  of  its  own  motion,  and  has  been  signed  by  the  judge, 
and  an  exception  thereto  has  been  noted  on  the  margin  and  signed  by 
the  attorney  of  the  party  excepting,  it  need  not  be  incorporated  in  a  bill 
of  exceptions,  to  constitute  it  a  part  of  the  record. 

Same. — Emdenee, — Where  the  evidence  is  not  in  the  record,  an  instruction 
to  the  jury,  which  may  have  been  correct  or  harmless  taken  in  connection 
with  the  evidence,  will  not  be  considered  by  the  Bdpieme  CSourt. 

From  the  Vanderburgh  Circuit  Court. 

B.  R.  Hombrook,  for  appellant. 

C.  Denby  and  D.  B.  KunUer,  for  appellees. 

Downey,  J. — The  appellees' sued  the  appellant  before  a 
justice  of  the  peace,  alleging  in  their  complaint,  that  on  the 
16th  day  of  June,  1873,  the  plaint^,  being  livery  men,  hired 
to  the  defendant,  at  his  special  instance  and  request,  a  mare,' 
to  be  by  the  defendant  driven  to  the  town  of  Eureka,  in  Spencer 
county,  Indiana,  and  back  to  Evansville,  and  to  be  returned  to 
the  plaintiffs  in  good  order  and  condition  on  the  17th  day  of 
June,  1 873 ;  and  they  say,  that  at  the  time  the  said  marc  v/as 
so  let  to  him  she  was  in  good  condition  and  was  free  from 
disease,  and  in  all  respects  suitable  and  proper  for  caid  use ; 
that  the  said  defendant  bo  negligently,  carelessly,  and  improp- 
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erlj  managed^  drove^  and  kept  said  mare,  that  by  reason  of  his 
negligence^  carelessness^  and  bad  treatment  of  said  mare,  she 
became  and  was  sick,  lame,  blind,  and  disordered,  whereby 
the  plaintiffs  have  been  damaged  in  the  sum  of  one  hundred 
and  seventy-five  dollars,  for  which  they  demand  judgment. 

Judgment  having  been  rendered  against  the  defendant  before 
the  justice  of  the  peace,  he  appealed  to  the  circuit  court,  where 
there  was  a  trial  by  juiy,  and  a  verdict  and  judgment  as  before 
the  justice  of  the  peace,  a  new  trial  having  been  asked  by  the 
defendant  and  denied  by  the  court. 

The  overruling  of  the  motion  for  a  new  trial  is  the  only 
error  properly  alleged.  The  causes  for  a  new  trial  are  the 
following : 

1.  The  verdict  of  the  jury  is  contrary  to  law. 

2.  The  verdict  is  contrary  to  the  evidence. 

3.  The  court  erred  in  giving  instruction  number  5. 

4.  Error  of  the  court  in  giving  instruction  number  2,  asked 
by  the  plainti£&. 

The  evidence  is  not  in  the  record,  and  it  is  therefore  clear 
that  we  can  not  consider  the  first  and  second  causes  alleged. 

It  is  urged  by  counsel  for  the  appellees,  that  the  instruc- 
tions to  which  objection  is  made  are  not  properly  in  the  record, 
because  there  is  no  bill  of  exceptions.  We  can  not  assent  to 
this. 

Instruction  number  2,  mentioned  in  the  motion  fpr  a  new 
trial,  was  given  at  the  instance  of  the  plainti&,  was  signed  by 
counsel  for  plaintifi^,  and  the  exception  thereto  was  duly  noted 
on  the  margin  and  signed  by  counsel  for  the  defendant. 

Charge  number  5,  referred  to  in  the  motion,  is  one  of  a 
series  of  instructions  given  by  the  court  on  its  own  motion ; 
it  is  signed  by  the  judge,  and  the  exception  thereto  is  noted 
as  in  the  case  of  the  other.  The  instructions  are  thus  prop- 
erly in  the  record,  and  the  exception  thereto  sufficient.  jBttcr 
V.  Armstrong,  46  Ind.  197  ;  2%e  /.,  M.  &  L  B.  R.  Cb.  v.  Vanoani, 
40  Ind.  233 ;  The  J.,  M.  &  I.  R.  R.  Oo.  v.  Cox,  37  Ind.  325, 
and  cases  cited. 

We  do  not  deem  it  necessary  to  set  out  the  .instructions 
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mentioned,  for  the  reason  that  in  the  absence  of  the  evidence 
we  can  not  say  that  any  error  was  committed  in  giving  them. 
They  may  have  been  correct  or  harmless,  taken  in  connection 
with  the  evidence. 
The  judgment  is  affirmed,  with  costs. 


Smith  et  al.  v.  Tubneb  et  al. 

Veetdob  A2n>  PuBOHASiSB.— i^^ee^  Peaffofrmtmee, — Dwbifvl  or  UnmarhdabU 
TUle. — ^A  purchaser  of  real  estate  can  not  be  required  to  accept  a  conve7- 
anoe  thereof ,  where,  because  of  a  mistake  in  the  description  of  the  land  in 
a  former  convcTance  through  which  the  vendor  holds,  the  title  as  to  a 
part  of  the  land  is  so  doubtful  that  it  may  expose  the  vendee  to  litigation 
on  the  part  of  a  third  person,  or  where  for  such  reason  the  title  is  not 
marketable. 

8ame. — Husband  and  TPt/e. — A  pleading  is  bad  on  demurrer  wherein  a  pur- 
chaser of  real  estate,  who  has  refused  to  accept  a  conveyance  thereof  ten- 
dered to  him  by  his  vendor,  alleges,  as  an  excuse  for  such  refusal,  a  former 
conveyance  of  such  land  by  a  third  person  who  was  married  at  the  time 
of  his  conveyance,  in  which  he  was  not  joined  by  his  wife,  who  is  still  liv- 
ing, but  wherein  such  purchaser  does  not  show  that  his  vendor's  title 
came  through  such  third  person. 

Deposition. — Taken  in  Term, — ^A  deposition  can  not  be  taken  in  term  time, 
except  by  agreement  of  the  parties. 

From  the  Randolph  Circuit  Court. 

J.  Smith,  for  appellants. 

E,  L.  Watson  and  X.  /.  Monks,  for  appellees. 

WoBDEN,  J. — ^This  was  an  action  by  the  appellants  against 
the  appellees,  on  the  following  promissory  note,  viz.  : 

"  Nov.  14th,  1870.  One  day  after  date,  we  promise  to  pay 
to  the  order  of  Smith  &  Espy  seven  hundred  dollars,  value 
received,  without  any  relief  whatever  from  valuation  or 
appraisement  laws,  with  ten  per  cent,  interest  nntil  paid.    If 
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ibis  note  b  not  paid  at  maturity,  the  undersigned  agree  to  paj 
expenses  of  collection,  including  attorney's  fees. 

(Signed :)  '^  Thomas  R.  Ttjbneb. 

'^  William  Tubneb/' 

The  defendants  appeared,  and  pleaded  to  the  action.  Such 
of  the  pleadings  as  are  necessary  to  be  noticed  will  be  consid- 
ered hereafler  in  this  opinion.  Issue  was  joined,  and  the  cause 
was  tried  by  the  court,  and  the  court  found  the  issues  joined 
n>r  the  plaintiffs.  The  defendants  thereupon  moved  for  a  new 
trial  and  filed  their  reasons  therefor,  but  the  motion  was  over- 
ruled, and  an  exception  taken.  Thereupon  the  court,  on  motioii 
of  the  defendants,  rendered  final  judgment  on  the  finding  in 
their  favor  and  against  the  plaintiffs,  and  the  latter  excepted. 
The  plaintiffs  below  appeal,  and  both  parties  have  assigned 
error. 

The  plaintifis.  have  assigned  as  error  the  rendition  of  the 
judgment  in  &vor  of  the  defendants,  when  there  had  been  a 
finding  of  the  issues  in  &vor  of  the  plaintiffs. 

The  statute  provides,  that ''  where  upon  the  statements  in 
the  pleadings  one  party  is  entitled  by  law  to  judgment  in  his 
fiivor,  judgment  shall  be  so  rendered  by  the  court,  though  a 
verdict  has  been  found  against  such  party.''  2  G.  &  H.  218, 
sec.  372. 

We  need  not  examine  whether  or  not  the  defendants  were 
entitled  to  judgment  on  the  statements  in  the  pleadings,  tor 
the  reason  that,  if  they  were,  still  there  was  an  error  commit- 
ted in  making  up  the  pleadings,  which  renders  the  judgment 
in  their  favor  erroneous. 

The  defendants,  in  the  fourth  paragraph  of  their  answer, 
alleged,  in  substance,  that  the  note  was  executed  by  Thomas 
R.  08  principal,  and  by  William  as  surety ;  that  as  a  part  of  the 
note,  and  at  the  time  it  was  executed,  the  plaintij6&  made  their 
agreement  in  writing  upon  the  back  thereof,  as^  follows,  viz. : 
'^  V/e  agree  to  return  this  note  to  the  makers  thereof,  if  he 
malces  a  warranty  deed  for  eight  acres  of  land  agreed  upon 
between  the  parties,  so  as  to  convey  title,  in  a  reasonable 
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lengOi  of  time,  otherwise  this  note  is  to  be  in  full  force  and 
eflect.  Smith  &  Ebpy.^* 

That  Thomas  B.,  the  maker  referred  to  in  the  agreement, 
did  within  a  reasonable  time,  to  wit,  on,  etc.,  together  with 
his  wife,  make  out  a  warranty  deed  to  the  plaintiffs  for  the 
eight  acres  of  land  referred  to  in  the  agreement,  and  tendered 
the  same,  duly  executed,  to  the  plaintifi,  and  in  all  respects 
complied  with  the  contract ;  that  the  deed  is  in  the  hands  of 
the  plaintiflB,  wherefore  no  copy  can  be  filed. 

The  fifth  paragraph  was  substantially  the  same  as  the  fourth, 
with  the  additional  averments  that  the  deed  was  so  executed 
as  to  convey  the  title,  and  that  it  was  accepted  by  the  plain- 
tiffi.    The  plaintiff  replied : 

''4.  To  the  fourth  and  fifth  paragraphs  of  answer,  that  nineiy 
days  after  the  delivery  of  the  note,  to  wit,  on,'*  etc.,  "  the 
plaintiffi  demanded  payment  thereof,  and  thereupon  the 
defendant  Thomas  B.  tendered  to  the  plaintifi  a  warranty 
deed  for  land  alleged  to  lie  in  Randolph  county,  Indiana,  and 
described  in  the  deed  as  follows :  '  Beginning  at  the  north-east 
comer  of  section  three  (3),  in  township  twenty  (20),  of  range  fif- 
teen (15)  east,  at  a  stone  on  the  Indiana  boundary  line ;  thence 
west  on  said  section  line  thirteen  and  forty-four  one-hundredths 
(13  44-100)  rods ;  thence  south  11  degrees  west  and  parallel 
with  said  boundary  line  twenty-eight  and  sixteen  one-hun- 
dredths (28  16-100)  rods  to  the  center  of  the  Greenville  and 
Deorfield  state  road ;  thence  eastwardly  along  the  center  of 
said  state  road  seventy  and  fifteen  one-hundreths  (70  15-100) 
rods  to  a  stone  in  section  twenty-three  (23) ;  thence  north  11 
degrees  east  parallel  with  said  Indiana  boundary  line  thirty 
and  one-half  (30^)  rods ;  thence  west  fifty-two  and  one-half 
(52})  rods  to  a  stone  on  said  boundary  line ;  thence  north 
along  said  boundary  line  thirty-three  and  sixteen  one-hun- 
dredths (33  16-100)  to  the  place  of  beginning,  containing  eight 
acres  more  or  less.'  That  Thomas  B.  held  the  land  agreed 
upon  between  the  parties  by  a  convevance  to  him  from  one 
Elisha  Cox  and  wife,  and  that  Cox  pretended  to  have  held 
Vol.  L.— 24 
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the  land  by  a  convejance  to  him  firom  one  Jonathan  W.  Quinn 
and  wife  and  one  Valentine  Quinn^  in  which  pretended  con- 
yeyance  the  land  is  described  as  follows :''  (Here  follows  sab- 
stantially  the  same  description  as  that  in  the  deed  tendered  hy 
Thomas  R.  to  the  plainti£&^  excepting  that  the  distance  fix>m 
the  terminus  of  the  second  line  at  the  center  of  the  Greenville 
and  Deerfield  state  road  '^  eastwardly  along  the  center  of  said 
state  road  to  a  stone  in  section  twenty-three  (23)/'  is  described  as 
being  twenty  and  fifteen  one-hundredths  (20  15-100)  instead 
of  seventy  and  fifteen  one-hundredths  (70 15-100)  rods.)  '^  That 
said  Elisha  Cox  held  said  land  by  no  other  title  whatever^ 
and  when  the  deed  was  so  tendered  to  plaintiffii  they  reftised 
to  accept  the  same  because  of  said  defects  apparent  upon  the 
&ce  of  the  conveyances^  and  informed  said  Thomas  R.  that 
they  would  not  accept  it^  and  pointed  out  the  defect  in  the 
conveyances  from  Quinn  to  Cox  and  in  the  deed  tendered ; 
and  Tpmer  left  the  deed  on  the  counter  of  one  of  the  defend- 
ants." 

To  this  paragraph  of  the  plainti£&'  reply  a  demurrer  fer 
want  of  sufficient  &cts  was  sustained,  and  the  plaintiffs 
excepted.     This  ruling  the  appellants  have  assigned  for  error. 

The  following  plat,  taken  from  the  record,  will  serve  to 
show  the  boundaries  of  the  land  described  in  the  deed  ten- 
dered to  the  plaintiffii,  which,  it  is  not  disputed,  was  the 
land  contemplated  by  the  agreement  on  the  back  of  the  note. 

13  44-100  B.    N.  £.  cor.  fiec.  S,  twp.  20,  range  15. 


MAY  TERM,  1875.  371 

Smith  eiaLv,  Tamer  ei  oL 

The  deed  from  the  Quinns  to  Cox,  under  which  Thomas  B. 
claimed  to  hold  the  property,  described  the  line  from  C  to  D, 
as  fiihown  in  the  plat,  along  the  Greenville  and  Deerfield  state 
road,  as  being  tweniy  and  fifteen  one-hundredths  rods,  instead 
of  seveniy  and  fifteen  one-hundredths  rods,  being,  say,  two- 
sevenths  of  the  length  of  the  line  as  described  in  the  deed  ten- 
dered to  the  plaintifls.  This  would  extend  the  line  from  C  to 
about  the  point  *'  a^'  shown  on  the  plat. .  But  it  is  earnestly 
insisted  by  counsel  for  the  appellees  that  the  deed  fit>m  the 
Quinns  to  Cox  conveyed  to  the  latter  the  land  described  in  the 
deed  tendered  to  the  plaintifi,  and  therefore  that  Cox  could 
convey  to  Thomas  B.  and  he  to  the  plaintiffi. 

There  is  doubtless  a  mistake  in  the  deed  from,  the  Quinns  to 
Cox,  and  it  seems  most  probable  that  the  mistake  consists  in 
describing  the  line  along  the  Greenville  and  Deerfield  state 
road  as  being  tweniy  and  fifteen-hundredths  instead  of  seventy 
and  fifteen-hundredths  rods.  It  may  be  assumed  as  more 
probable  that  one  mistake  only  was  committed  than  that  two 
or  more  were  committed. 

If  the  line  from  C  along  the  Greenville  and  Deerfield  state 
road  should  be  projected  but  twenty  and  fifteen-hundredths 
rods  to  ''a''  in  the  plat,  then  a  line  from  that  point  parallel 
with  the  line  DE  would  cut  the  line  EF  a  short  distance 
only  frbm  F,  so  that  the  fourth  and  fifth  lines  described  in  the 
deed  could  have  but  a  tithe  of  the  length  attributed  to 
them,  and  the  quantity  of  land  contained  within  such  boun- 
dary would  be  perhaps  much  less  than  half  that  mentioned. 
Perhaps  the  point  D,  and  consequently  the  length  of  the  line 
CD,  could  be  ascertained  by  tracing  the  lines  backward  by 
courses  and  distances  from  the  starting  point  A,  t^e  north-east 
comer  of  the  section  mentioned,  to  F,  and  from  that  point  to 
E  and  from  E  to  D.  The  point  C  could  be  ascertained  by 
following  the  lines  in  the  same  way  firom  the  starting  point. 
Having  ascertained  the  points  C  and  D,  the  length  of  the  line 
CD,  whatever  it  might  be,  might  be  easily  ascertained. 

We  are  by  no  means  prepared  to  say  that  the  deed  from  the 
Quiniis  to  Cox  did  not  convey  the  land  intended  to  be  con- 
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veyed  to  the  plaintiflfe  and  described  in  the  deed  tendered  to 
them.  SeeXau&v.  Buchmilkr^  17  N.  Y.  620. 

Bat  conceding  that  Cox^  by  his  deed'firom  the  Qainns, 
might  have  acquired  title  to  the  whole  of  the  premises^  it  was 
not^  in  our  opinion^  each  a  title  as  the  plaintiff  were  boand  to 
accept.  The  defect  in  the  description  of  the  land  in  the  deed 
from  the  Quinns  might  subject  the  plaintiffi,  should  they  be 
required  to  accept  the  title^  to  vexatious  litigation.  The  tide 
of  Cox^  under  his  deed^  to  the  whole  land  may  be  said  to  be 
doubtful.  In  1  Sug.  Vend.,  bottom  p.  385^  it  is  said  that^  ^'  to 
enable  equity  to  enforce  a  specific  performance  against  a  pu^- 
chaser^  the  title  to  the  estate  ought^  like  Csesar's  wife^  to  be  free 
even  from  suspicion.  *  *  It  has^  therefore,  become  a  settled 
and  invariable  rule,  that  i^  purchaser  shall  not  be  compdied  to 
accept  a  doubtfrd  title.'^    See,  also,  note  d  to  same  page. 

The  law  is  thus  stated  in  Rixihaiand  v.  Qray,  3  Allen,  25, 27 : 

''  On  this  subject,  courts  of  equity  hold  a  vendor  to  great 
strictness.  Formerly  the  practice  was  to  decide  fer  or  against 
the  validity  of  the  title ;  and  compel  the  purchaser  to  take  it 
as  good,  or  dismiss  the  bill  because  it  was  held  bad.  But  this 
rule  was  objected  to  as  absurd  and  uigust ;  and  it  has  long  since 
been  changed.  A  court  of  equiiy  will  not  now  compel  a  pur- 
chaser to  accept  a  title  which  is  so  doubtfrd  that  it  may  expose 
him  to  litigation,  though  the  court  may  believe  it  to  be  good. 
For  the  decree  of  the  court  is  «nj>era(mam,  and  not  «n  rem/  and 
it  binds  only  those  who  are  parties  to  the  suit,  and  those  claim- 
ing through  them ;  and  in  no  way  decides  the  question  as 
a^adnst  the  rest  of  the  world.  If  therefore  there  be  a  reason- 
able chance  that  some  third  person  may  raise  a  question  against 
the  owner  of  the  estate,  after  the  completion  of  the  contract, 
the  court  will  not  compel  him  to  accept  it.'' 

But  the  courts  have  gone  further,  and  held  that  the  vendor 
must  be  able  to  make  a  marketable  title.  1  Sug.  Vend.,  bot- 
tom p.  337,  note  b. 

In  AUmv.  Atkinson,  21  Mich.  351,361,  Judge  CooiiEY,in 
delivering  the  opinion  of  the  court,  said  that  a  purchaser  had 
an  undoubted  right  to  a  good  title,  and  also  a  right  to  insist 
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that  the  tiile  should  be  a  marketable  one,  not  open  to  reason- 
able objection. 

In  Swayne  v.  Lyon,  67  Penn.  St.  436, 439,  Shabswood,  J., 
in  delivering  the  opinion  of  the  court,  said : 

''It  has  been  well  and  wisely  settled  that  under  a  contract 
fi>r  the  sale  of  real  estate,  the  vendee  has  the  right  not  merely 
to  have  conveyed  to  him  a  good  but  an  indubitable  title.  Only 
such  a  title  is  deemed  marketable ;  for  otherwise  the  purchaser 
may  be  buying  a  lawsuit,  which  will  be  a  very  serious  loss  to 
him  both  of  time  and  money,  even  if  he  ultimately  succeeds. 
Hence  it  has  been  often  held  that  a  title  is  not  marketable 
where  it  exposes  the  party  holding  it  to  litigation.^' 

The  defect  in  the  description  in  the  deed  firom  the  Quinns 
to  Cox  might  not  only  have  subjected  the  plainti£&  to  litiga- 
tion, had  they  accepted  the  deed  tendered,  but  the  title  was  fiir 
from  marketable  in  another  and  the  strict  sense  of  that  term. 
A  person  desirous  of  purchasing  the  land,  upon  looking  through 
the  title  deeds  and  discovering  the  defect  in  the^escription, 
would  be  much  less  likely  to  be  satisfied  with  the  title,  and 
therefore  much  less  likely  to  purchase,  than  if  the  description 
had  been  correct.  The  defect  would,  in  some  measure  at  least, 
operate  against  the  sale. 

We  are  of  opinion,  on  these  grounds,  that  the  fourth  para- 
graph of  the  reply  was  good,  and  that  the  court  erred  in  sus- 
taining the  demurrer  thereto. 

The  plaintiffii  filed  a  seventh  paragraph  of  reply  to  the 
fourth,  fifth,  and  sixth  paragraphs  of  the  answer,  in  which 
they  alleged  that  at  the  time  the  said  Valentine  Quinn  exe- 
cuted the  deed  described  in  the  fourth  paragraph  of  the  reply, 
he  had  a  wife  living,  who  is  still  alive,  and  who  did  not  join 
in  the  conveyance. 

A  demurrer  was  sustained  to  this  paragraph,  and  this  ruling 
is  assigned  for  error. 

This  pan^raph  of  the  reply  does  not  sufficiently  show  that 
the  title  under  which  Thomas  fi.  claimed  came  through  Quinn, 
and  was  therefore  defective. 

We  now  turn  to  the  appellees'  cross  assignment  of  enors. 


374  SUPEEME  COUBT  OP  INDIANA. 

Hubert!  V.  The  State. 

There  was  a  finding  of  the  issues  joined,  as  we  have  seen,  for 
the  plainti£b,  and  the  defendants,  the  appellees  heiein,  moved 
for  a  new  trial. 

The  conrt  in  term  time  ordered  the  deposition  of  a  witness, 
one  Joseph  B.  Jackson,  to  be  taken,  and  the  deposition  was 
accordingly  taken  during  the  term,  and  read  upon  the  trial  of 
the  cause.  This  was  done  over  the  exception  of  the  defend- 
ants. This  was  error.  Depositions  cannot  be  taken  in  term 
time  except  by  the  agreement  of  the  parties.  2  6.  &  H.  175, 
sec.  260;  Baymond  v.  WiUiams,  21  Ind.  241.  The  defend- 
ants were  entitled  to  a  new  trial. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  grant 
the  defendants  a  new  trial,  and  to  overrule  the  demurrer  to  the 
fourth  paragraph  of  the  plaintiffs'  reply,  and  for  further  pro- 
ceedings. 

Petitloii  for  a  reheazing  oyerroled. 
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From  the  Newton  Circuit  Court. 
Ted  &  Oobum,  for  appellant. 

C.  A.  Buakiri,  Attorney  General,  and  R.  D.  Ihyle,  for  the 
State. 

Pettit,  C.  J. — ^This  appeal  was  taken  on  December  31st, 
1874,  and  the  transcript  was  filed  in  this  court  September  8ih, 
1876.  The  Attorney  General  has  filed  a  motion  to  dismiss 
the  appeal,  because  the  transcript  was  not  filed  within  thirty 
days  after  the  appeal  was  taken.  This  motion  must  be 
tained.    2  G.  &  H.  426,  sec.  151. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant 

Petition  for  a  rehearing  OTezruled. 
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From  the  Newton  Circnit  Court 

Ted  &  Oobum,  for  appellant. 

O.  A.  Busldrh,  Attorney  Greneral,  and  12.  D.  Doyle^  for  the 
Slate. 

BiDDLE,  J. — ^This  appeal  is  dismissed  on  the  authority  of 
Hvbertzv.  2%e  £ito^,  an<e,  p.  374.    The  two  cases  stand  on  the 
same  gronnd. 
Petition  fbor  a  reheariitg  oyemled. 
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From  the  Newton  CSrcnit  CSonrt. 

Ted  &  Chbum,  for  appellants. 

O.  A.  Buakirk,  Attorney  General,  and  12.  D.  Doyle,  for  the 
State. 

Downey,  J. — ^The  transcript  in  this  case  was  not  filed 
within  thirty  days  after  the  appeal  was  taken,  as  is  required  by 
2  O.  &  H.  426,  sec.  151.  The  Attorney  General  has  sub- 
mitted a  motion  to  dismiss  the  appeal.  The  motion  must  be 
sustained.    Hub^rtz  v.  The  8Ude,  a/nte,  p.  374. 

The  appeal  is  dismissed,  with  costs. 

For  opinions  on  the  petition  for  a  rehearing  in  this  caee^see  poi<ip.  517.— 
Bbpobteb. 
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WOODBUBN  ET  AL.  V.  CaBTEB. 

8T7FREKS  Ck>UBT.— £bo(;p<um.— Demtirrer.— A  ruling  upon  a  demurrer  can* 
not  be  reviewed  by  tbe  Supreme  Gourt^  where  no  exception  to  such  ruling 
has  been  taken  in  the  court  below  by  the  party  who  aadgna  it  as  error. 

pBmciPAi*  AKD  SuBETT. — ExUnaion  of  2%iie.— The  reoeiying  of  a  payment 
of  interest  in  advance  upon  a  note,  after  its  maturity,  by  the  payee  from 
the  maker,  implies  a  contract  for  the  extension  of  the  time  of  payment 
during  the  period  for  which  interest  is  so  paid,  and  if  such  extension  be 
made  without  the  consent  of  the  surety,  he  will  be  discharged. 

From  the  Monroe  Circuit  Court. 

J.  W.  Bu8kirk,  L.  L.  Norton,  J.  H.  Louden,  and  C.  TT.  Bm^ 
dersan,  for  appellants. 

/.  L.  Pittman,  for  appellee. 

Dow'SBY,  J. — Action  by  the  appellee,  as  the  payee,  against 
the  appellants,  as  makers,  of  a  promissory  note.  McCullough, 
one  of  the  defendants,  made  de&ult.  Woodbum  and  Phillips, 
ihe  other  defendants,  answered  in  four  special  paragraphs. 
Each  paragraph  of  the  answer  alleges  that  the  defendants 
pleading  it  are  and  were  sureties  on  the  note  for  McCnllough, 
their  co-defendant,  and  each  sets  up  and  relies  upon  an  exten- 
sion of  the  time  of  payment  of  the  note  by  an  agreement 
between  their  principal  and  the  payee  of  the  note  without 
their  knowledge  or  consent. 

There  was  a  demurrer  to  each  paragraph  of  the  answer, 
which  was  overruled,  and  the  issues  closed  by  a  reply  in  denial 
of  the  paragraphs  of  the  answer. 

The  issues  were  tried  by  a  jury,  and  there  was  a  verdict  for 
the  plaintiff. 

The  defendants  Woodbum  and  Phillips  moved  for  a  new 
trial,  which  was  refused,  and  judgment  was  rendered  on  the 
verdict 

On  the  day  the  judgment  was  rendered,  it  was  disoovered 
that  the  clerk's  entry  of  the  ruling  of  the  court  on  the  demur- 
rers showed  ihat  they  had  been  sustained,  instead  of  being 
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overruled,  and,  on  motion  of  the  plaintiff,  this  mistake  in  the 
entry  was  then,  by  order  of  the  court,  corrected. 
The  errors  assigned  are : 

1.  Sustaining  the  demurrers  of  appellee  to  the  answer. 

2.  Refusing  to  grant  a  new  trial ;  and, 

3.  Making  the  said  correction  in  the  clerk's  entry  ^^  without 
some  memorandum  to  correct  by.'' 

The  record,  as  it  appears  before  us,  does  not  sustain  the 
first  assignment  of  error,  as^  it  does  not  appear  that  the  court 
sustained  the  demurrer,  but  it  appears,  on  the  contrary,  that  the 
demurrer  was  overruled.  If  we  could  regard  the  amendment 
of  the  entiy  as  having  been  improperly  made,  and  must  treat 
the  record  as  showing  that  the  demurrer  was  sustained,  the 
appellants  would  be  in  no  better  condition,  so  &r  as  this  point 
is  concerned ;  for  the  record  does  not  show  that  the  defendants 
excepted  to  the  ruling  of  the  court  on  the  demurrer.  On  the 
contrary,  it  shows  that  the  plaintiff  excepted.  The  ruling 
could  not  be  reviewed  without  an  exception  to  it  by  the  appel- 
lants. This  view  disposes  of  the  third  assignment  of  error 
also,  since  the  amendment,  if  improperly  made,  which  we  do 
not  decide,  did  not  harm  the  appellants.  There  is  nothing  in 
the  view  presented  as  to  a  trial  without  an  issue. 

On  the  trial  of  the  cause,  the  defendants  requested  the 
court  to  give  the  jury  the  following  charge,  which  the  court 
refused  to  give,  and  to  which  there  was  an  exception : 

*^  If  you  find  from  the  evidence  that  Phillips  and  Wood- 
bum  were  sureties  on  the  note  in  suit  for  the  defendant  McCul- 
lough,  which  was  known  to  the  plaintiff,  Thomas  Carter,  and 
if  you  further  find  that  the  defendant  McCuUough,  afler  said 
note  became  due,  paid  interest  on  the  same  for  some  length 
of  time  in  advance  to  the  plaintiff,. and  which  was  by  him 
received  as  such,  then  the  law  implies  an  agreement  to  extend 
the  time  of  payment  of  said  note  during  the  time  for  which 
finch  interest  was  paid  in  advance,  and  such  extension  of  time, 
if  made  without  the  consent  of  said  Phillips  and  Woodbum, 
would  release  them,  and  your  finding  will  be  in  their  fiivor.'' 

On  the  contrary,  the  court  instructed  the  jury  as  fi)llows : 
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"  Whether  the  plaintiff  in  this  case  did  or  did  not  extend 
the  time^  upon  payment  of  interest  in  advance^  one^  two  or  six 
monthsi  is  a  question  of  fact  for  you  to  determine/^ 

To  which  there  was  an  exception. 

The  inference  is  irresistible  that  where  a  creditor  reoeives  a 
payment  of  interest  in  advance  on  his  note  from  the  debtor, 
there  is  a  contract  to  extend  the  time  of  payment  during 
the  period  for  which  the  interest  is  paid.  Such  has  been  held 
to  be  the  law  by  thiscourt.  HamUUm  v.  Whderrawd,  43  Ind. 
393. 

Thejudgment  is  reversedi  with  costs,  and  the  cause  remanded 
with  instructions  to  grant  a  new  trial. 


The  Jeffersonville,  Madison,  and  Indianapolis  Rahj- 

ROAD  Co.  t*.  EnSLEY  ET  AL. 


From  the  Shelby  Circuit  Court. 

T.  W.  Woollen,  O.  &  0.  M.  Wright,  and  Baker,  Hard  A 
Hendridca,  for  appellant. 

JST.  M.  Herd  and  A.  Blair,  for  appellees. 

Downey,  J. — ^This  was  an  action  by  the  appelle^  against 
the  appeUant,  on  a  special  contract,  by  which  the  company 
agreed,  as  is  alleged,  to  carry  certain  freight  at  a  specified 
price  and  within  a  specified  time. 

There  was  issue,  trial,  and  general  verdict  for  the  plaintiflb, 
with  answers  to  interrogatories,  in  which  the  jury  found  that 
there  was  no  special  contract. 

A  motion  by  the  defendant  for  judgment  in  its  fiivor  on  the 
special  findings  was  made  and  overruled. 

This  ruling,  with  others,  is  assigned  as  error. 

We  think  the  motion  should  have  been  sustained.    The 
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caoe,  in  this  respect,  is  like  the  case  of  The  J^ersomiUe,  etc., 
B.  B.  Ch.  V.  Worla/nd,  ante,  p.  339,  and  on '  the  anthoriiy  of 
it  must  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  causeremanded, 
with  instructions  to  render  judgment  fbr  the  defendant  on  the 
special  findings. 


Hoffman  et  al.  v.  Baoon. 

ItaoiNT.— TTfdfiw.— A.  died  in  1872,  intestate,  seiied  of  lands  in  tliia  Stale^ 
leading  sarviying  him  a  widow,  but  no  child  or  father  or  mother,  but 
leaving  brothers  and  sbters  and  descendants  of  brothers  and  sisters. 

Bdd,  that  the  widow  was  entitled  to  the  whole  of  said  lands. 

From  the  Allen  Circuit  Court 

i2.  S.  Taylor  and  Morris  &  WUhers,  for  appellants. 

Fraaer  AEnceUejid  Ooombs,  Miller  &  Bdl,  for  appellee. 

WoBDEN,  J. — ^The  facts  involved  in  this  case  are  the  fol- 
lowing :  In  April,  1872,  Enoch  Bacon  died,  intestate,  seized 
of  certain  lands  situate  in  said  county  of  Allen.  He  left  sur- 
viving him  a  widow,  the  appellee,  Dorcas  Bacon,  but  no 
children  and  no  father  or  mollier.  He  left,  however,  brothers 
and  sisters  and  the  descendants  of  brothers  and  sisters. 

The  action  involves  the  question  whether  the  widow  of  the 
deceased  is  entitled  to  the  whole  or  to  a  part  only  of  the  land. 
The  court  below  held  that  she  was  entitled  to  the  whole,  and 
rendered  judgment  accordingly. 

The  act  of  May  14th,  1862,  provides,  that ''  if  a  husband 
or  wife  die,  intestate,  leaving  no  child,  and  no  father  or  mother, 
the  whole  of  his  or  her  property,  real  and  personal,  shall  go 
to  the  survivor.''    1  Q.  &  H.  296,  sec.  26. 


I  fiO""875| 

158    144 


880  SUPREME  COURT  OF  INDIANA. 

Hoffinan  HaLv.  Bacon. 

This  section  was  amended  by  an  act  approved  Mardi,  4tli, 
1863;  so  as  to  read  as  follows : 

'^  If  a  husband  or  wife  die  intestate^  leaving  no  child^  and 
no  father  or  mother^  nor  brothers  and  sisters^  nor  their  desoen- 
dantS;  the  whole  of  his  or  her  property^  real  or  personal^  shall 
go  to  the  survivor/'    Acts  1853,  p.  56,  sec.  4. 

This  amendatory  statute  did  not  set  out  the  section  as  it 
stood  before  the  amendment,  and  was  regarded  as  void  for  that 
reason,  under  the  decision  of  this  court  in  the  case  of  Lang- 
don  V.  AppkgcUe,  5  Ind.  327,  until  that  decision  was  overruled 
by  the  case  of  The  OreefnccaU&  Sovihem  Tuampike  Cb.  v.  Uie 
Sbxte,  28  Ind.  382.  Then  the  legislature  passed  an  act  repealing 
all  laws  theretofore  passed  hot  in  conformity  with  the  ruling  in 
the  case  of  Lcmgdon  v.  ApplegcUe,  supra.  Acts  1867,  p.  204. 
The  repealing  act  of  1867  repealed  the  amendment  of  1863, 
and  the  repeal  of  the  amendment  revived  the  former  law  of 
1852,  above  set  out.  This  point  was  recently  decided  by  this 
court  in  the  case  of  Langhis  v.  Longhis,  48  Ind.  60,  where 
the  previous  rulings  on  the  subject  were  considered  and  fol- 
lowed. 

We  have  been  furnished  with  able  briefi  by  counsel  for  the 
appellants,  but  as  the  question  was  fully  considered  in  the  case 
last  cited,  we  do  not  feel  called  upon  to  re-examine  it. 

It  follows  that  the  act  of  1852  was  in  force  when  the  intea* 
tate  died,  and  that,  under  the  foots,  the  widow  is  entitled  to 
the  whole  of  the  land. 

The  judgment  below  is  affirmed,  witii  costs. 
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GiLLETT  ET  AL.  V.  CaBSHAW  ET  AL. 

TLBAJxraQr—Adun  to  Qukt  2%^— A  complaint  to  qniet  title  to  real  estate 
which  alleges  that  the  plaintiff  owns  the  land  in  fee,  and  that  the  defend- 
ant IB  making  an  unfomided  claim  of  title  thereto,  snfBciently  shows  that 
the  defendant  claims  title  ^  advene  "  to  the  plaintiff. 

BiJiB. — ^A  complaint  in  such  an  action  which  alleged  that  the  land  in  qnes- 
tion  was  conveyed  to  the  defendant  and  the  ancestor  of  the  plaintiff  hj 
an  instrument  which  was  executed  to  reimburse  the  plaintiff,  in  part,  for 
payments  made  by  him  as  surety  of  the  grantor,  and  to  secure  both  the 
grantees  against  other  liabilities  as  sureties  of  the  grantor,  on  which  cer- 
tain amounts  were  paid  by  each  of  the  grantees  after  the  execution  of  the 
instrument,  did  not  show  a  claim  of  title  by  the  defendant  adverse  to  the 
plaintiff,  and  was,  therefore^  insufficient 

From  the  Monroe  Ciicoit  Court 

J.  W.  BusJdrk,  L.  L,  Norton,  and  Ctaj(pooI^  MUeheB  dt 
Kelcham,  for  appellants. 
^  MoNvU  &  Harrison  and  EdlceU  &  lUerSy  for  appellees. 

DowiinsY^  J. — ^The  complaint  in  this  case^  which  was  by  the 
appellees  against  the  appellants^  was  in  two  paragraphs. 

In  the  first  paragraph^  liie  plaintiffi,  Nancy  J.  Garshaw^ 
Henry  Oarshaw^  Mary  E.  Norton^  Meredith  Norton^  John  B. 
Alexander^  William  J.  Alexander^  Fanny  Yoong^  and  Wil- 
liam M.  Alexander^  complain  of  the  defendants^  Samnel  T. 
GiUett  and  James  W.  Spencer,  and  say  that  they  are  the  own- 
ers in  fee  and  in  possession  as  tenants  in  common  of  lot  num- 
ber three  hundred  and  forty-two  in  Bloomington,  etc. ;  that 
ihe  defendants  and  each  of  them  claim  to  own  the  same,  or 
some  part  thereof,  and  to  have  some  paper  title  thereto,  and 
are  confederating  to  assert  their  right  thereto,  and  have  thereby 
created  a  cloud  upon  the  title  of  said  plaintifife.  The  plaintiff 
charge  that  said  pretences  of  said  defendants  are  wholly  fidse ; 
that  they  have  no  title  either  in  law  or  equiiy.  Prayer,  that 
the  plaintifiy  title  be  quieted,  and  for  all  other  proper  relief 

In  the  second,  they  allege  that  in  February,  1841,  William 
Alexander  was  largely  indebted,  and  John  Alexander,  ances^ 
tor  of  the  plaintifPs,  had  been  and  was  surety  for  said  William 
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in  the  sum  of  twenty  thouBand  dollars^  and  said  defendant 
Spencer  was  the  surety  of  said  William  in  the  som  of  sixteen 
hundred  dollars;  that  before  said  date^  said  John,  as  such 
surety,  paid  the  sum  of  ten  thousand  dollars,  but  said  Spencer 
had  paid  nothing ;  that  on  the  16th  day  of  February,  1841, 
the  said  William  Alexander,  for  the  purpose  of  reimbursing 
the  said  John,  in  part,  for  his  payments  made  and  liable  to  be 
made  upon  said  William's  debts,  and  to  secure  the  said  Spen- 
cer, in  part,  for  his  liabiliiy  as  such  surety,  conveyed  by  deed 
of  general  warranty  lot  number  three  hundred  and  forty-two, 
with  other  lands,  in  fee  simple  to  the  said  John  Alexander  and 
the  said  Spencer ;  that  the  said  conveyance  was  so  made  by 
the  said  William  subject  to  any  and  all  judgments  then  exist- 
ing against  said  William  in  any  of  the  courts  of  Monroe 
couniy;  that  said  Spencer  then  and  continually  thereafter 
refused,  on  his  part,  to  accept  said  deed  or  title  upon  said  con- 
ditions, or  to  accept  it  at  all ;  that  said  John  accepted  said 
conveyance,  and  in  pursuance  of  it,  and  with  the  knowledge 
of  said  Spencer,  and  while  he  was  continually  refusing  to  have 
anything  to  do  with  said  lands,  took  possession  of  the  same, 
together  with  other  lands,  which  were,  at  the  same  time,  by 
the  said  deed  conveyed  to  said  John  and  said  defendant  Spen- 
cer, and  continued  to  occupy  them,  and  put  valuable  improve- 
ments thereon  with  like  knowledge  of  said  Spencer,  until  the 
death  of  said  John,  July  20th,  1854 ;  that  soon  after  said  con- 
veyance, with  the  knowledge  of  said  Spencer,  he  paid  seven 
thousand  five  hundred  dollars  of  the  liens,  subject  to  which 
said  lands  were  conveyed  to  him,  said  Spencer  still  refusing  to 
pay  any  part  of  said  liens,  or  in  any  way  to  accept  said  con- 
veyance ;  that  afterward  said  Spencer,  as  such  surety,  paid  the 
sum  of  sixteen  hundred  dollars,  and  no  more. 

It  is  further  alleged  that,  on  the  said  20th  day  of  July,  1854, 
said  John  Alexander  died,  seized  of  said  lands  in  manner 
aforesaid,  leaving  these  plaintiffii  as  his  sole  heirs  at  law;  that 
said  defendant  Spencer,  in  virtue  of  said  deed  from  said  Wil- 
liam Alexander  to  said  John  Alexander  and  himself^  is  now 
claiming  to  have  title  to  said  lands  or  some  portion  thereof; 
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that  said  defendant  Gillett  is  claiming  some  sort  of  title^  and 
together,  and  each  of  them,  are  seeking  to  destroj  the  title  of 
said  plaintiffi ;  that  by  reason  of  their  claim  they  have  created 
a  clond  upon  the  title  of  the  plainti£&.  Prayer,  that  their  title 
be  quieted ;  that  the  title  to  the  lands  be  decreed  in  the  plain- 
tifib;  that  said  defendant  Spencer  be  estopped  to  setup  any 
title  to  the  lands,  and  for  all  other  proper  relief. 

Spencer  demurred  to  the  second  paragraph  of  the  complaint, 
on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a-  cause  of  action,  and  his  demurrer  was  overruled. 

This  ruling  is  assigned  as  error  by  Spencer,  and  he  has  also 
assigned  as  error  that  the  first  paragraph  of  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Gillett  has  assigned  as  error  that  the  first  and  also  the  sec- 
ond paragraph  of  the  complaint  do  not  state  fiu^ts  sufficient  to 
constitute  a  cause  of  action.  It  is  therefi>re  proper  that  we 
should  first  consider  the  sufficiency  of  the  paragraphs  of  the 
complaint. 

The  remedy  for  quieting  title  to  real  estate  prior  to  the 
adoption  of  the  code  was  in  chancery.  It  is  provided  in  the 
code  as  follows : 

''An  action  may  be  brought  by  any  person  either  in  or  out 
of  possession,  or  by  one  having  an  interest  in  remainder  or 
reversion,  against  another  who  claims  title  to,  or  interest  in, 
real  property  adverse  to  him,  although  the  defendant  may  not 
be  in  possession  thereof,  for  the  purpose  of  determining  and 
quieting  the  question  of  title.'^    2  G.  &  H.  284,  sec.  611. 

The  first  paragraph  of  the  complaint  does  not,  in  terms, 
allege  that  the  claim  set  up  by  the  defendants  is  adverse  to  the 
plaintiff,  but  it  does  so  by  alle^ng  that  the  plaintifiGb  own  the 
land  in  fee,  and  that  the  defendants  are  making  a  claim  of  title 
thereto,  which  claim  is  alleged  to  be  unfounded. 

The  case,  so  fiur  as  the  paragraph  in  question  is  concerned, 
is  like  the  case  of  Dumont  v.  Dufore,  27  Ind.  263,  and, 
therefore,  this  point  must  be  and  is  decided  in  &vor  of  the 
appellees. 

The  second  paragraph  is  essentially  difierent  from  the  first 
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It  does  not  all^e  that  the  plaintiflB  own  the  land  in  fee  sim'*> 
ple^  but  on  the  contrary  shows^  by  alleging  the  &ct6^  that  the 
real  estate  was  conveyed  to  their  ancestor^  John  Alexander, 
and  the  defendant  Spencer^  by  an  instrument  which,  under  the 
&cts  alleged,  amounted  to  no  more  than  a  mortgage  to  secure 
them  against  liability  as  sureties  for  William  Alexander.  As 
to  John  Alexander,  it  was  fer  the  purpose  of  reimburedng  him 
in  partfor  payments  made,  and  also  to  secure  him  against  pay- 
ments liable  to  be  made  in  the  future.  It  is  not  alleged  that 
the  defendants  are  making  a  claim  to  the  lands  adverse  to  the 
plaintifis. 

We  do  not  think  Spencer's  claim  under  tke  mortgage  is 
shown  to  be  adverse  to  that  of  theplaintiflk  Asto  the  daim 
of  Gillett,  there  is  no  attempt  to  show  it  to  be  an  adverse 
daim. 

The  record  does  not  show  that  the  case  was  tried  exclusively 
on  the  good  paragraph  of  the  complaint.  The  verdict  and 
judgment,  for  aught  that  appears,  may  have  been  predicated 
upon  the  second  paragraph,  and  uponproofof  ftcts  not  amount- 
ingto  a  good  cause  of  action.  In  this  condition  of  the  record, 
the  judgment  must  be  reversed,  and  the  remaining  questions 
made  need  not  be  considered*  BaHey  v.  3WM9eZ^43  Laid.  482^ 
md  cases  cited. 

The  judgment  is  reversed^  with  costs,  and  the  causs 
remanded. 

BxTBEiBK,  O.  J.,  was  absent. 

Opinion  filed  November  tam,  1874;  petition  for  a  xehMxiqg  evaraled 
May  tenn,  1876. 
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NBOLiaENCE. — InstrucHon. — ^Where  a  complaint  for  an  injury  causing  death  LJg  34 
alleges  that  the  injury  resulted  from  the  explosion  of  a  boiler,  and  chaiges  1  ^  ~3^ 
that  the  boiler  was  composed  of  bad  iron,  that  it  was  defectively  made,  Ill^Jl- 
and  that  it  was  old,  decayed,  and  worn  to  unfitness  for  use,  it  is  error  to  L59  ?¥ 
instruct  the  jury  that  they  must  find  that  the  explosion  resulted  from  all 
these  causes,  or  they  must  find  for  the  defendant. 

Evidence. — It  is  only  necessary  for  a  plaintiff  to  prove  so  many  of  the 
acts  alleged  by  him  as  constitute  a  cause  of  action. 

A1J4B&ATIONS  AiTD  Pboof. — ^A  plaintiff  must  recover  according  to  the  alle- 
gations and  the  proofs,  and  not  according  to  either  alone. 

Same. — Varianee, — ^A  right  to  recover  on  a  complaint  charging  negligence 
in  the  use  of  defective  machinery  cannot  be  supported  by  proof  of  n^« 
ligenoe  in  employing  unskilful  men  to  run  the  machinery. 

PBAcncE. — Interrogoslories  to  Jury, — ^Interrogatories  to  a  jury,  not  asked  in  the 
f oim  contemplated  by  the  statute,  should  be  refused.  / 

From  the  Madison  Circuit  Court. 

F.  M.  Fineh,  J.  A.  Mnch,  and  J.  A.  Harrison,  for  appel- 
lantB. 

M.  8.  Bobinson  and  J.  W.  LaveU,  for  appellee. 

Downey,  J. — Action  by  Mary  Sullivan,  now  Mary  Long, 
against  the  appellee. 

The  complaint  charges,  that  **  the  defendant  was  the  owner 
and  operating  a  steam  heading  factory,  the  propelling  power 
for  the  machinery  in  which  said  &ctory  being  steam,  which 
was  generated  in  a  boiler  composed  of  iron ;  that  said  boiler 
was  composed  of  defective  and  insufficient  iron,  and  other 
material)  and  was  defectively  and  insufficiently  made  and  con* 
strocted,  and  was  old,  decayed,  and  worn  to  unfitness  for  use ; 
that,  on  the  day  last  named  and  on  certain  days  before  that 
day,  defendant  had  notice  of  the  defectiveness  and  imfit- 
ness  of  said  boiler  for  generating  steam  for  said  machinery 
with  safety,  and  was  £requently  warned  that  the  same  was  dan- 
gerous, and  coidd  not  be  used  with  sa&iy;  that  with  fiill 
knowledge  of  all  these  fects  and  of  the  danger  of  using  said 
boiler  in  said  &ctory,  the  defendant  carelessly,  and  n^ligent 
Vol.  L.— 25 
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of  the  safety  of  the  persons  in  his  employment  in  said  ftetofy^ 
on  the  day  and  year  aforesaid^  wrongfidly  and  negligenflf 
employed  one  Stephen  Sullivani  who  was  then  and  there  the 
minor  and  only  son  of  the  plaintiff  and  was  aged  aboat  six- 
teen years^  to  work  in  said  &ctory  by  the  said  defendant ;  that 
at  the  time  of  said  employment^  concealing  fix>m  the  plaintiff 
and  from  the  said  Stephen  the  dangerous  condition  of  said 
boiler  and  the  dangerous  and  hazardous  character  and  nature 
of  said  employment  and  of  the  risk  taken  therein,  and  for  the 
purpose  of  making  large  profits  of  said  employment,  as  he  did 
on  the  labor  of  said  Stephen,  put  and  placed  him  in,  and  com- 
pelled him  to  engage  in  avocations  about  said  factory,  where 
he  was  exposed  to  the  danger  of  said  boiler  explosion,  with- 
out his  knowledge  or  consent;  that,  on  the  day  last  named, 
while  said  machinery  was  being  so  run,  the  said  boiler^  with- 
out any  fault  on  the  part  of  said  Stephen,  but  by  reason  of 
the  defects  therein,  exploded,  and  by  said  explosion  said 
Stephen  was  instantly  killed,  without  any  fiiult  on  his  part, 
and  without  any  unnecessary  exposure  on  his  part,  or  any  mia- 
conduct  whatever ;  wherefore  plaintiff  is  injured,''  etc. 

The  defendant  answered  by  a  general  denial. 

A  trial  by  jury  resulted  in  a  general  verdict  for  the  defend- 
ant, and  answers  to  interrogatories,  as  follows ; 

^'1.  What  was  the  age  of  Stephen  Sullivan  at  the  time  he 
was  killed? 

'' Ans.  About  sixteen  years. 

^^2.  What  was  the  value  of  his  services  per  month  at  that 
time? 

^'Ans.  Sixteen  dollars. 

"What  the  next  year? 

"Ans.  Eighteen  dollars. 

''What  the  next  year? 

"Ans.  Twenty  dollars. 

''What  the  next  year? 

"Ans.  Twenty-two  dollars. 

"3.  Did  Stephen  Sullivan  or  his  motiier  know  that  Hie 
boiler  was  unsafe? 
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'^4.  What  amount  of  steam  coald  that  boiler  of  defendant 
safely  oarry? 

'^Ans.  AboQt  ninety  pounds. 

''5.  What  amount  of  steam  did  it  have  to  carry  to  run  all 
tiie  machinery  attached  to  the  engine? 

"Ans.  Eighty  pounds. 

"7.  Did  not  the  defendant  have  notice  from  J.  B.  Anderson 
that  the  boiler  was  not  safe^  when  run  with  the  head  of  steam 
his  engineers  were  running  it  with  ? 

''Ans.  Tes.*' 

The  foregoing  questions  were  propounded  by  the  plaintiff. 
The  following  were  asked  by  the  defendant : 

''1.  When  was  it  that  the  conversation  between  Anderson 
and  the  defendant  concerning  the  capacity  of  the  boiler  took 
place?    Was  it  before  or  after  the  explosion  of  the  boiler  ? 

''Ans.  Afterward. 

^'2.  Was  not  what  Anderson  said  the  expression  of  mere 
opinion^  and  without  any  examination  of  the  boUer  to  ascer- 
tain its  capacity? 

"Ans.  Yes.'' 

A  motion  for  a  new  trial  was  made  by  the  plaintiff^  which 
need  not  be  set  out  at  lengthy  and  it  was  overruled  by  the 
court;  and  judgment  rendered  fer  the  defendant. 

The  overruling  of  the  motion  for  a  new  trial  is  assigned  as 
error. 

Counsel  for  appellants  rely  upon  errors  in  giving  certain 
instructions  and  the  refusal  to  give  and  modifying  certain 
other  instructions^  the  refusal  to  allow  answers  to  be  made  to 
certain  specified  questions  propounded  to  witnesses^  and  reftis- 
ing  to  submit  to  the  jury  interrogatories  asked  by  the  plain- 
tiff. 

We  will  examine  these  questions  in  the  order  named.  The 
plaintiff;  as  we  have  seen^  bases  her  right  to  recover  upon  the 
feet  that  the  boiler ''  was  composed  of  defective  and  insufficient 
iiou;  and  oliher  material^  and  was  defectively  and  insufficiently 
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made  and  constracted^  and  was  old^  decayed^  and  worn  to 
unfitness  for  use." 

The  objections  to  instructions  given  relate  to  the  first  nine, 
being  all  that  were  given  by  the  court,  on  its  own  motion, 
except  the  last  two,  relating  to  the  form  of  the  verdict.  In 
the  first  instruction,  the  court  recites  the  allegations  of  the 
complaint.  In  the  second,  it  is  stated  that  the  defendant 
answers  denying  the  complaint.  In  the  third,  the  jury  are 
informed  of  the  issue  which  they  have  to  try ;  that  they  must 
decide  it  according  to  the  evidence,  and  if  there  is  a  prepon- 
derance of  the  evidence  establishing  the  facts  alleged  in  the 
complaint,  they  will  find  for  the  plaintiff;  but  if  the  fiicts 
alleged  are  not  established  by  such  preponderance,  it  would  be 
their  duiy  to  find  for  the  defendant. 

The  fourth  instruction  is  as  follows :  ^ 

^'  Was  said  boiler  composed  of  defective  and  influfficient 
iron  and  other  material  ?  Was  it  defectively  and  insufficiently 
made  and  constructed  ?  Was  it  old  and  decayed,  and  worth- 
less for  use  ?  Was  the  defendant  informed,  and  did  he  have 
notice,  of  such  defectiveness  and  worthlessness  of  said  boiler 
for  generating  steam  for  said  machinery  with  safety,  if  such 
defectiveness  and  worthlessness  of  said  boiler  did  exist  ?  Did 
the  defendant,  on  or  about  the  time  stated  in  the  complaint, 
employ  the  said  Stephen  Sullivan  to  perform  labor  in  said 
steam  heading  &ctory?  And  did  said  Stephen,  while  so 
employed  by  the  defendant,  get  killed  by  the  explosion  of  said 
boiler  ?  Was  the  said  Stephen  the  son  of  Mary  Sullivan,  the 
plaintiff  in  this  suit  ?  If,  from  the  evidence  in  this  case,  yon 
find  the  above  suggested  &cts  against  the  defendant,  and  that 
with  a  knowledge  of  such  defects  in  said  machinery,  said 
defendant  did  employ  said  Stephen  Sidlivan,  and  put  him  at 
work  in  said  heading  &ctoiy,  and  that  said  Stephen  Sullivan, 
while  then  in  such  employment,  lost  his  life  and  was  killed 
by  the  explosion  of  said  boiler,  which  said  explosion  resulted 
fix)m  the  defectiveness  of  said  boiler,  you  will  find  for  the 
plaintiff,  otherwise  you  will  find  for  the  defendant." 

The  objedion  urged  agfdnst  the  instruction  is,  that  it  inquiie^ 
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ihe  joiy  to  find  affinnatively  in  answer  to  all  the  questions 
suggested  by  the  court  before  they  can  find  for  the  plaintiff 
and  unless  they  do  so  must  find  for  the  defendant. 

Counsel  for  appellants  reason  thus : 

^'  To  say  to  the  jury  that  they  must  find  whether  the  boiler 
was  composed  of  defective  and  insufficient  iron  and  other 
material,  and  defectively  and  insufficiently  made,  and  was  old, 
decayed,  and  worn  to  unfitness,  is  to  say  that  they  must  find 
every  defect  charged  in  the  machinery  to  exist,  before  the  plain- 
tiff can  recover.  For  example,  supppose  the  evidence  shows 
that  the  defect  was  the  quality  6f  the  iron  in  the  boiler  (old 
.  or  new),  or  in  its  thickness,  for  the  purpose  required.  If  the 
iron  was  proven  thin  or  brittle,  would  not  either  defect,  if 
shown,  be  enough  to  entitle  plainti&  to  recover,  as  either 
defect  would  be  sufficient  to  cause  the  injury?  Must  plaintifi 
prove  both  defects  to  exist,  and  also  prove  that  the  boiler  was 
old  and  badly  made,  because  the  complaint  so  charges?  If  a 
battery  is  charged  to  have  been  made  with  clubs,  knives, 
stones,  fists,  feet,  and  teeth,  will  not  proof  that  the  injury  was 
caused  by  a  blow  firom  a  club,  or  by  a  stone,  in  the  hands  of 
defendant,  be  sufficient  to  convict?  Must  all  the  means  of 
injury  charged  be  proved  ?  If  the  recoMsry  was  for  the  means 
and  not  the  amount  of  injury,  the  charge  would  be  correct. 
The  complaint  charges  various  classes  of  defects  and  notice 
to  the  defendant.  Charge  4  is  improper,  because,  in  addi- 
tion to  requiring  that  all  the  classes  of  defects  be  proved,  it 
also  makes  it  a  requisite  to  recovery  by  plaintiffii  that  the 
defendant  have  notice,  t.  e.,  that  he  was  infermed  of  the  exist- 
ence of  every  class  of  defect  charged.*' 

It  is  only  necessary  for  a  plaintiff  to  prove  so  many  of  the 
fects  alleged  by  him  as  amount  to  or  constitute  a  cause  of 
action.  In  this  case,  various  reasons  or  causes  are  stated  for 
the  explosion  of  the  boiler.  1.  It  was  composed  of  defective 
and  insufficient  iron,  etc.  2.  It  was  defectively  and  insuffi- 
ciently made  and  constructed.  3.  It  was  old,  decayed,  and 
worn  to  unfitness  for  use.  The  court,  in  effect,  told  the  jury 
that  they  must  find  that  the  explosion  resulted  fit>m  all  tliese 
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causes  or  reasons,  or  they  must  find  for  the  defendant.  In 
this  we  think  the  instruction  was  erroneous. 

The  seventh  instniction  was  as  follows : 

^^  If  you  believe  from  the  evidence  that  the  explosion  of 
said  boiler  resulted  fix>m  th^  unskilfulness  or  n^ligence  of  the 
engineer  running  said  engine,  you  will  find  for  the  defendant, 
as  there  is  no  allegation  in  the  complaint  of  the  want  of  skill 
or  management,  in  said  fectory,  of  the  engineer  or  any  other 
employe  in  or  about  said  fectory,  and  hence  with  that  questioii 
you  have  nothing  to  do.'' 

We  think  there  is  no  objection  to  this  charge.  The  plain* 
tiff  must  recover  according  to  the  allegations  and  the  proofed 
and  not  according  to  either  alone. 

We  see  no  objection  to  the  eighth  and  ninth  instructioiis 
given,  and  do  not  deem  it  necessaiy  to  set  them  out. 

The  first  instruction  asked  by  the  plaintiff  was  as  fellows: 

'^  The  plaintiff  will  be  entitl^  to  recover  in  this  case,  if  die 
defendant,  in  the  selection  of  his  engine  and  boiler  and  the 
employment  of  his  engineer,  fidled  to  use  such  care  as  a  pra- 
dent  man  should  in  the  selection  of  an  engine  and  boiler  and 
in  the  employment  of  engineers,  unless  the  explosion  occur- 
red through  some  cf^elessness  or  negligence  of  the  young  man 
Sullivan,  who  was  killed,  or  of  his  mother,  or  unless  he  or  Ub 
mother  knew  that  the  engme  or  boiler  was  unsafe." 

It  is  clear,  we  think,  that  the  court  committed  no  error  in 
refusing  to  give  this  instruction.  There  is  nothing  in  the  com- 
plaint relating  to  liie  insufficiency  of  the  engine  or  want  of 
care  in  its  selection,  nor  is  there  anything  relating  to  unskil- 
fulness of  the  engineer  or  want  of  care  in  his  selection  by  the 
defendant. 

The  same  objection  runs  through  the  other  instructions 
asked  by  the  plaintiff,  and  it  was  for  this  reason  that  the  court 
modified  the  instructions  given  at  the  instance  of  the  plaintiff. 

While  one  Hackleman  was  a  witness  on  the  stand,  this 
question  was  asked  him,  which  the  court  refused  to  allow  him 
to  answer :  ^'  What  reason  did  you  hear  given  why  Anderson 
quit  the  engine  ?"    It  was  right  to  refuse  to  allow  the  question 
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to  be  answered.  It  was  designed  to  oall  out  mere  hearsay,  and 
not  what  was  said  by  the  defendant.  The  plaintiff  also  sought 
to  prove  how  many  engineers  had  been  employed  upon  the 
engine  within  a  month  before  the  explosion,  and  why  they 
left,  which  was  also  refused.  We  cannot  see  the  tendency  of 
ibis  offered  evidence  to  show  the  condition  of  the  boiler,  the 
material  point  in  the  case. 

The  court  also  refused  to  allow  the  plaintiff  to  ask  the 
defendant,  on  cross-examination,  this  question:  '^Did  Mr. 
Hackleman,  the  engineer,  tell  you  that  he  had  ever  had  charge 
of  an  engine  when  you  employed  him  7^'  We  cannot  say  that 
this  was  an  eiror.  The  unskilfidness  of  the  engineer  was  not 
alleged,  as  we  have  already  seen.  It  may  not  have  been  a 
]nK>per  question  on  cross-examination,  or  it  may  have  been 
deemed  too  remote. 

The  only  other  question  is  the  refusal  of  the  court  to  pro- 
pound certain  interrogatories  to  the  jury  at  the  instance  of  the 
plaintiff.  There  was  no  error  in  this.  The  interrogatories 
were  not  asked  in  the  form  contemplated  by  the  statute.  The 
Jury  should  have  been  asked  to  answer  them  in  the  event  they 
found  a  general  verdict.    2  6.  &  H.  205,  sec.  336. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
with  instructions  to  grant  a  new  trial. 


Glassoock  v.  Boyeb. 


JuBUCB  OF  THE  Pbage.— J|)pea£.— A  judgment  was  rendered  by  a  jnstioe 
of  the  peace  on  the  16th  of  December,  and  the  defendant  filed  an  appeal 
bond  which  was  approYed  by  the  jnstioe  on  the  15th  of  January  follow* 
ing,  and  the  transcript  and  appeal  bond  were  filed  in  the  circuit  court  on 
the  29th  of  the  same  month . 

Hdd,  that  the  appeal  was  perfected  within  the  required  time. 

From  the  Warren  Circuit  Court. 
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if.  W^ford,  for  appellant. 

WoHDEN;  J. — ^Boyer  sued  Glasscock  before  a  justice  of  tiie 
peace^  and  *such  proceedings  were  had  in  the  action  as  that^ 
on  December  16th^  1873,  the  justice  rendered  judgment  in 
&vor  of  Boyer,  against  61as8C0ck|  for  something  over  forty- 
seven  dollars  and  costs.  This  judgment  was  duly  entered  and 
signed  by  the  justice.  Glasscock  filed  an  appeal  bond  with 
the  justice,  with  surety,  in  the  sum  of  two  hundred  and  tweniy- 
five  dollars,  and  the  justice  approved' the  bond  January  ISth^ 
1874.  The  transcript  from  the  justice  and  the  appeal  bond 
were  filed  in  the  court  below  January  29th,  1874. 

At  the  Februaiy  term,  1874,  of  the  court  below,  the  cause 
was  continued,  and  at  the  April  term  of  that  year,  on  motion 
of  Boyer,  the  appeal  was  dismissed,  and  Glasscock  excepted. 
He  appeals  to  this  court. 

The  record  does  not  inform  us  on  what  ground  the  appeal 
was  dismissed,  nor  is  any  brief  filed  by  the  appellee  showing 
the  ground  on  which  it  was  supposed  that  the  appeal  was 
imperfect.  The  appeal,  it  seems  to  us,  was  properly  perfected, 
and  within  the  time  required,  aud  we  perceive  no  ground  for 
dismissing  it. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings. 


The  Indianapolis,  Bloomington,  and  Western  Baht- 

BOAD  Co.  V.  MlLUGAN. 

BAiLaoAi).— .^feceiofi  </  i^Men^.— I>af}ia^.^The  oonductor  of  a  railioad 
train  took  up  the  ticket  of  a  paasenger  which  entitled  him  to  ride  to  a 
certain  place,  and,  having  given  him  no  check,  afterward  when  within  a 
few  miles  of  snch  passenger's  destination  accosed  him  of  attempting  to 
ride  heyond  the  distance  for  which  he  had  paid,  charged  him  with  false- 
hood, and  treated  him  insolently  in  the  presence  and  hearing  of  the  other 
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paaseogers,  and,  with  the  help  of  a  brakeman,  seized  said  paaaenger  and  pat 
him  off  the  train  in  a  rnde  and  angry  manner,  at  a  place  where  there  was 
no  station  or  house,  it  being  cold  and  dark  and  being  abont  nine  o'clock 
at  night,  and  the  passenger  had  to  walk  to  his  destination.  In  an  action 
by  said  passenger  against  the  railroad  company  for  damages  for  such 
treatment,  there  was  a  verdict  for  the  plaintiff  for  seyen  hundred  dollars. 

Mdd,  that  the  damages  were  not  ezcessiTe. 

Same. — Evidence. — ^Where  the  complaint  in  such  action  did  not  all^  any 
mental  sufferings  of  the  plaintiff,  it  was  error  to  allow  him,  oyer  objectioni 
to  prove  the  delicate  condition  of  his  wife  awaiting  his  arrival  at  his  des- 
tination and  his  consequent  distress  of  mind  on  her  account 

From  the  Hendricks  Circuit  Court. 

C.  W.  Fairbanks^  for  appellant. 

mUer,  Walker  &  Bitter ^  for  appellee. 

Downey^  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant^  for  damages  sustained  by  him  from  being  put 
off  a  train  of  passenger  cars^  on  which  he  was  travelling  on 
the  road  of  the  company.  The  appellee  purchased  a  ticket  at 
Indianapolis  entitling  him  to  travel  from  that  place  to  Pitts- 
boro^  in  Hendricks  county^  Indiana.  The  train  left  the  depot 
at  Indianapolis  about  eight  o^clock  p.  M.  When  about  three 
miles  out^  the  conductor  took  up  his  ticket^  but  gave  him  no 
check.  When  within  about  three  miles  of  his  destination^  the 
conductor  accused  him  of  attempting  to  ride  beyond  the  dis- 
tance for  which  he  had  paid^  charged  him  with  &lsehood^  and 
treated  him  with  insolence  in  the  presence  and  hearing  of  the 
other  passengers,  and,  with  the  help  of  a  brakeman,  seized  the 
plaintiff  and  in  a  rude  and  angry  manner  put  him  off  the 
train,  at  a  place  where  there  was  no  station  or  house  of  any 
kind,  it  being  then  cold  and  dark  and  about  nine  o^clock  at 
night.  There  was  no  road  at  the  point,  and  the  track  of  the 
railroad  was  not  ballasted  between  that  point  and^Pittsboro; 
that  he  had  to  walk  through  the  dark  and  cold  from  that  point 
to  Pittsboro ;  that  his  feelings  were  greatly  outraged  and  mor- 
tified, and  he  was  greatly  humiliated  by  said  treatment,  and 
was  bruised  in  his  person  by  such  forcible  ejectment  from  the 
train ;  wherefore,  etc. 

Issue  having  been  formed  upon  the  complaint  alleging  these 
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fiusts^  there  was  a  trial  by  a  jiuy  and  a  verdict  for  seven  hun- 
dred dollars  in  &vor  of  the  pkuntiff. 

A  motion  for  a  new  trial  was  overroled^and  there  wasfinal 
judgment  for  the  plaintiff. 

The  refusal  to  grant  a  new  trial  is  the  error  alleged. 
But  two  questions  are  presented  and  discussed  under  this 
assignment.  The  first  is^  that  the  damages  were  excessive. 
The  evidence  on  the  part  of  the  plaintiff  disclosed  about  the 
state  of  fitcts  stated  in  the  complaint.  We  think  we  cannot 
disturb  the  judgment  on  account  of  the  amount  of  the  dam- 


The  other  question  b  this :  The  plaintiff  proposed  to  prove, 
on  the  trials  that  at  the  time  when  he  was  put  off  the  cars  his 
wife^  then  at  home  at  Pittsboro,  was  pregnant  and  within  four 
months  of  confinement^  and  that  after  his  ejectment  from  the 
cars  he  had  much  anxiety  and  distress  of  mind  on  her  account^ 
he  believing  that  she  would  be  much  affected  by  his  failure  to 
arrive  on  tibe  train^  and  the  report  that  would  reach  her  by 
other  passengers  that  he  had  been  put  off  the  train.  The 
defendant  objected  to  this^  because  it  was  irrelevant  and  incom- 
petent^ but  his  objection  was  overruled^  and  the  evidence  was 
given  to  the  juiy.    Was  this  an  error? 

Inasmuch  as  there  is  no  allegation  of  mental  sufferings  of 
the  plaintiff  in  the  complaint^  under  which  this  evidence  could 
properly  have  been  admitted^  without  deciding  what  might 
have  been  the  case  had  there  been  such  all^ation,  we  hold 
that  it  was  error  to  admit  the  evidence. 

The  judgment  is  reversed,  with  costs^  and  the  cause  remanded, 
with  instructions  to  grant  a  new  trial. 
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Dboveb  «.  The  Cmr  op  HuwrmGTON. 

SosBXME  CovBX.—Neof  2Via2.— Where  no  exception  has  been  reserred  to 
any  of  the  pleadings  in  an  action  or  taken  daring  the  trial,  and  the  evi- 
dence is  not  in  the  record,  the  Supreme  Court  cannot  decide  that  ''the 
finding  is  contrary  to  law." 

From  the  Huntington  Circoit  Court. 

Bayler  &  KeniMT^  F.  M.  Finch,  and  J.  A.  Finch,  for  appellants. 

B.  F.  Ibach,  B.  K.  EUiott,  and  A.  C.  Ayers,  for  appellee. 

BiDDiiE^  J. — ^The  record  in  this  case  informs  us  that  the 
appellee  brought  suit  against  the  appellant^  to  recover  a  cer- 
tain share  of  the  school  fond.  The  complaint  contains  two 
paragraphs. 

Certain  answers  were  filed  by  the  appellant^  and  demurred 
to  by  the  appellee^  all  of  which  were  withdrawn^  and  an  answer 
in  general  denial  filed  to  the  whole  complaint.  The  cause  was 
then  submitted  to  the  court  for  trial  on  a  ''  partial  agreed  state 
of  fiicts^  and  some  other  facts  not  agreed  to^  which  agreed  state 
of  &cts  and  those  not  agreed  upon^  but  claimed  by  the  differ- 
ent parties^  are  in  these  words.'^ 

After  the  agreed  state  of  Acta  was  submitted'  to  the  court, 
''  evidence  was  heard  upon  the  &cts  not  agreed  upon^  and  upon 
the  evidence  adduced ;  and  upon  the  agreed  statement  of  fiusts 
the  court  found  for  the  plaintiff.'^  What  the  '^evidence 
adduced^'  was^  nowhere  appears,  nor  are  we  anywhere 
informed  that  the  record  contains  all  the  evidence  given  in 
the  case. 

After  the  finding  for  the  appellee  by  the  court,  the  appel- 
lant moved  for  a  new  trial,  the  sole  cause  assigned  for  which 
is,  that  "the  finding  is  contrary  to  law.''' 

The  motion  was  overruled,  and  an  exception  taken.  This  is 
the  only  exception  in  the  record,  either  of  law  or  fitct. 

No  exceptions  having  been  reserved  to  the  pleadings,  and 
none  taken  during  the  trial,  and  the  evidence  not  being  in  the 
xeoord,  there  is  no  question  before  us  to  decide.   In  such  < 
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it  is  impossible  for  us  to  say  that  '^  the  finding  is  oontraiy  to 
law/^  and  the  presumption  being  in  fiivor  of  the  judgment 
below^  it  must  be  affirmed  here.  Snodgrasa  v.  Hunt,  16  Ind. 
274 ;  Barnard  v.  Oraham,  14  Ind.  322 ;  Bosseker  v.  Oramer^ 
18  Ind.  44 ;  Eden  v.  Lingenfelier,  39  Ind.  19 ;  UiePiUdmrg, 
etc.,  B.  B.  Go.  V.  Hennigh,  39  Ind.  509 ;  Fisher  v.  Purdue,  48 
Ind.  323 ;  and  Shore  v.  Ihyhr,  46  Ind.  345. 
The  judgment  is  affirmed. 


MOBGAN  V.  OlVEY  ET  AI*. 

From  the  Hamilton  Circuit  Court. 

T.  J.  Kane  and  A.  F.  Shirts,  for  appellant. 

WosDBTS,  J. — ^This  was  an  action  by  the  appellees  against 
the  appellant^  upon  a  note  and  an  account. 

Issue^  trial  by  jury^  and  verdict  for  the  plainti£b  for  six 
hundred  and  twentyHseven  dollars  and  eighty  cents.  The 
plaintiffs  remitted  all  of  the  above  sum  except  one  hundred 
and  fifty  dollars^  and  took  judgment  for  the  latter  sum  and 
costs. 

The  defendant  moved  for  a  new  trials  but  his  motion  was 
overruled. 

There  is  no  question  whatever  presented  by  the  record.  The 
evidence  is  not  in  the  record^  nor  are  the  instructions  of  the 
court.  No  question  arising  during  the  progress  of  the  trial 
was  reserved^  nor  is  any  question  raised  upon  the  pleadings. 
There  is  nothing  to  be  considered  but  the  amount  of  damages 
which  should  be  assessed. 

The  judgment  below  is  affirmed^  with  costs  and  ten  percent. 
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Pennington  v.  Hamilton. 

Pbomissoby  Note. — Diligence, — The  assignee  of  a  promissory  note  not  pay- 
able in  bank  must  sne  on  tbe  note  as  soon  as  it  becomes  due,  if  be  would 
hold  the  indorser. 

Same. — Inaolveney  of  Maker, — ^If  the  maker  of  such  note  is  insolvent  at  the 
maturity  of  the  note  and  at  the  time  suit  might  be  first  instituted  thereon, 
the  indorser  is  not  released  by  a  failure  to  sue  the  maker. 

Sajce. — Maker  and  Indorser, — ^The  assignee  of  such  note  is  only  bound  to  use 
diligence  against  the  maker,  to  enable  him  to  recover  against  his  imme- 
diate or  more  remote  indorser.  He  is  not  bound  to  exhaust  the  property 
of  a  remote  indorser  before  he  can  have  his  action  against  his  immediate 
indorser. 

Plbadino. — An8wer,Sqify,—To  an  answer  alleging  an  assignment  of  a 
part  of  acause  of  action  to  a  third  person,  axeply  showing  a  reaasigDinent 
to  the  plaintiff  before  the  commencement  of  the  suit  ib  good. 

From  the  Boone  Circiiit  Court 

BooTte  &  Harrison,  for  appellant. 

8.  L.  HamiUcn  and  MoDonaJd  &  BuiUerf  for  appellee. 

Downey^  J. — Action  and  judgment  by  the  appellee  against 
ihe  appellant. 

The  following  errors  are  assigned : 

1*  Overroling  the  demnrrer  of  the  defendant  to  the  com- 
plaint. 

2.  Sustaining  the  demnrrer  of  the  plaintiff  to  the  second 
and  third  paragraphs  of  the  answer. 

3.  Overroling  tiie  demnrrer  of  the  defendant  to  the  second 
paragraph  of  the  reply. 

4*  This  assignment  is  in  relation  to  the  admission  of  certain 
evidence  on  the  trials  and^  of  itself,  presents  no  question. 

6.  Overruling  the  defendant's  motion  for  a  new  trial. 

The  complaint  alleges^  in  substance^  that  on  the  12th  of 
October,  1867,  Alexander  P.  Mann  made  his  note  to  John  W. 
Stoops,  at  one  year,  not  payable  in  bank,  for  seventeen  hundred 
and  twelve  dollars,  with  interest.  At  the  same  time  Mann 
executed  a  mortgage  on  certain  real  estate  situated  in  Tippe- 
canoe county^  Indiana,  to  secure  the  payment  of  that  and 
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another  note  for  one  thousand  dollars^  matoring  at  a  prior 
date.  On  the  8th  daj  of  November^  1867^  Stoops^  the  payee 
of  said  first  named  note^  assigned  the  same^  hj  indorsement, 
to  Pennington^  and  Pennington^  on  the  7th  day  of  Deoember, 
1867^  assigned  the  same  in  like  manner  to  the  plaintifiP.  On 
the  2d  day  of  December,  1868^  the  plaintiff  commenced  his 
action  in  the  Tippecanoe  Common  Pleas  against  Mann,  upon 
the  said  promissory  note  and  mortgage.  The  action,  it  is 
alleged,  was  commenced  in  the  first  court  after  the  note 
became  due  and  payable.  At  the  February  term,  February 
23d,  1869,  the  plaintiff  obtained  judgment  against  Mann  for 
the  sum  of  eighteen  hundred  and  fifty-three  dollars  and 
twenty-four  cents^  and  the  foreclosure  of  the  mortgage,  order 
of 'Sale,  etc.  On  the  10th  day  of  April,  1869,  the  plaintiff 
procured  a  copy  of  the  judgment  to  be  issued,  and  the  prem- 
ises were  offered  for  sale,  and  there  was  no  bid.  On  the  7th 
day  of  October,  1869,  another  copy  of  the  judgment  was  issued, 
and  on  the  12th  day  of  March,  1869,  the  mortgaged  premises 
were  sold  for  two  dollars,  and^  finding  no  other  property  of 
the  defendant  subject  to  execution,  the  sheriff  returned  the 
order  of  sale  unsatisfied.  It  is  averred  that  the  judgment 
remains  wholly  unpaid.  It  is  also  charged  that  at  the  time 
of  the  assignment  of  the  note  and  mortgage  to  the  plaintiff, 
and  at  the  time  of  the  taking  of  the  said  judgment,  Mann  was 
wholly  and  notoriously  insolvent ;  that  the  mortgaged  prem- 
ises were  incumbered  with  prior  liens,  upon  whidi  they  were 
sold  and  the  proceeds  exhausted ;  that  afterward,  on  the  30ih 
day  of  August,  1870,  the  plaintiff  commenced  his  action 
against  John  W.  Stoops,  one  of  theindor8er8,and  on  the  25th 
day  of  November,  1871,  obtained  judgment  agsunst  him  for 
two  thousand  dollars ;  that  aft;erward  he  caused  an  execution 
to  issue  on  the  judgment,  which  was  returned  nvUa  6ona.  It 
is  then  alleged  that  at  the  maturity  of  the.  note  Stoops  was 
wholly  and  notoriously  insolvent,  and  has  so  remained.  It  is 
alleged  that  the  note  is  due  and  remains  unpaid. 

The  complaint  then  states  that  Pennington  is  the  owner  of 
certain  real  estate  in  Boone  county^  a  description  of  whioh  is 
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gi ven^  which  he  is  threatening  and  offering  to  sell,  and  is  about 
to  sell,  to  defiraud  the  plaintiff  and  render  his  judgment  inef- 
fectual, etc.  Prayer,  for  judgment  for  twenty-five  hundred 
dollars,  for  injunction,  and  other  proper  relie£ 

Counsel  fer  appellant  waive  the  first  assignment  of  error, 
and  concede  that  the  complaint  is  sufficient. 

The  first  paragraph  of  the  answer  allege^  that  on  the  2d 
day  of  October,  1869,  the  plaintiff  sold  and  assigned  fourteen 
hundred  dollars  of  the  judgment  against  Mann  to  Jesse  Per- 
kins, and  received  payment  therefor  in  property,  and  he  is 
therefore  barred  to  tiiat  extent  from  his  action  against  the 
defendant. 

The  second  alleges  that  Mann,  the  maker  of  the  note,  resided 
in  the  county  of  Tippecanoe  when  the  note  became  due ;  that 
the  note  was  assigned  to  the  plaintiff  on  the  7th  day  of  Decem- 
ber, 1867,  and  became  due  October  12th,  1868 ;  that  the 
defendant  had  notified  the  plaintiff  to  sue  Mann,  the  maker, 
as  soon  as  the  note  became  due ;  that  Stoops  was  then  able  to 
pay ;  that  the  common  pleas  court  sat  on  the  second  Monday 
of  November,  1868,  which  was  its  first  regular  term  after  the 
note  became  due;  that  the  plaintiff  did  not  commence  his 
action  upon  said  note  and  mortgage  in  said  court  until  the  2d 
day  of  December,  1868,  andfidled  to  procure  judgment  thereon 
until  the  23d  day  of  February,  1869 ;  that  afterward,  on  the 
2d  day  of  October,  in  said  year,  the  sheriff  of  Tippecanoe 
county  having  in  his  hands  a  certified  copy  of  said  judgment, 
the  plaintiff  then  and  there  ordered  the  sheriff  to  return  the 
same,  and  the  sheriff  returned  the  same  accordingly ;  that  the 
plaintiff  then  and  there  sold  and  assigned,  in  writing  on  the 
order  book,  etc.,  fourteen  hundred  dollars  of  said  judgment  to 
one  Jesse  Perkins ;  that  afterward,  on  the  7th  day  of  October, 
1869,  another  copy  of  said  judgment  with  said  assignment  was 
issued  to  the  sheriff  of  said  county,  who,  on  the  12th  day  of 
March,  1870,  made  sale  of  said  mortgaged  premises ;  that  there 
was  a  steam  grist-mill  on  the  mortgaged  premises;  that  befi>re 
and  at  the  time  the  said  note  became  due,  and  on  until  the  sale, 
the  same  was  declining  in  value;  that  the  original  payee  of  said 
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promissory  note,  Stoops,  resided  in  Boone  coonty,  and  had  in 
his  possession  and  was  the  owner  of  property,  both  real  and 
personal,  of  the  value  of  three  thousand  dollars,  and  was  car- 
rying on  a  large  and  profitoble  business  until  October  8th, 
1869,  when  he  sold  and  conveyed  to  one  Hall  real  property 
in  the  town  of  Lebanon,  valued  at  two  thousand  five  hundred 
dollars,  since  which  time  he  has  proved  to  be  insolvent; 
wherefore,  etc. 

In  the  third  paragraph,  it  is  stated  that  on  or  about  August 
30th,  1870,  the  plaintiff  prosecuted  his  action  for  the  same 
cause  specified  in  this  complaint,  in  the  circuit  court  of  Boone 
county,  making  defendants  thereto  John  W.  Stoops,  Alexan- 
der T.  Hall,  and  this  defendant,  and  in  said  action  in  Novem- 
ber, 1871,  though  the  same  was  not  actually  entered  until  the 
March  term,  1872,  the  plaintiff  procured  a  personal  judgment 
against  said  John  W.  Stoops  on  his  said  indorsement  of  said 
promissory  note  for  two  thousand  dollars ;  that  at  and  before 
the  commencement  of  said  action,  it  was  agreed,  by  and  between 
the  plaintiff  and  this  defendant,  as  a  compromise  and  final 
adjustment  of  the  matters  connected  with  said  promissory  note 
and  the  indorsement  thereof,  that  all  the  indorsers  should  be 
made  parties  to  said  action,  which  was  done  accordingly,  and 
that  the  expenses  and  costs,  including  attorneys'  fees  in  the 
prosecution  thereof,  should  be  paid  by  the  plaintiff  and  defend- 
ant in  equal  proportions ;  that  this  defendant  assisted  in  the 
employment  of  attorneys  in  said  cause,  and  became  and  is  lia- 
ble  for  one-half  their  fee  for  the  prosecution  of  said  action^ 
and  assisted  in  the  procuring  of  witnesses  in  the  cause ;  that 
whatever  of  judgment  or  property  was  obtained  in  said  action 
should  be  the  individpal  property  of  the  plaintiff,  without  any 
claim  therein  by  this  defendant,  which  was  a  finality  in  the 
premises;  that  ihe  defendant  is  now  ready,  able,  and  willing 
to  pay  said  moiely  of  said  costs  and  expenses,  etc.,  when  the 
amount  shall  be  ascertained ;  that  the  plaintiff  has  wholly 
fidled  to  notify  the  defendant  of  the  amount  thereoi^  etc; 
wherefore,  etc. 

The  complaint  alleges  that  at  the  time  of  the  asmgnment 
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of  the  note  and  mortgage,  and  at  the  time  of  the  taking  of  the 
judgment,  Mann  was  wholly  and  notoriously  insolvent;  the 
mortgaged  premises,  on  account  of  prior  incumbrances,  sold 
for  two  dollars  only,  and  we  suppose,  although  the  fact  is  not 
directly  averred,  that  we  ought  to  infer  that  the  maker  of  the 
note  was  insolvent  when  the  note  became  due,  October  12th, 
1868.  The  allegation  in  the  second  paragraph  of  the  answer, 
that  the  defendant  notified  the  plaintiff  to  sue  on  the  note  as 
soon  as  it  became  due,  amounts  to  nothing,  since  that  was  the 
duty  of  the  plaintiff,  if  he  would  hold  the  indorser,  without 
notice  to  do  so. 

The  second  paragraph  of  the  answer  alleges  that  there  was 
a  session  of  the  common  pleas  court  in  Tippecanoe  county, 
commencing  on  the  second  Monday  of  November,  1868.  The 
plaintiff  might  havesued  and  obtained  judgment  in  this  court, 
as  the  note  matured  on  the  12th  day  of  October  preceding. 
He  did  not  commence  his  action,  however,  until  December  2d, 
1868,  and  did  not  obtain  judgment  until  the  23d  day  of  Feb- 
ruary, 1869.  If  the  maker  of  the  note  had  not  been  insol- 
vent, as  alleged  in  this  complaint,  this  would  not  have  been 
due  diligence.  The  second  paragraph  of  the  answer,  however, 
alleges  that  before  and  at  the  time  when  thenote  became  due, 
Stoops,  the  payee  of  the  note,  resided  in  Boone  county,  and 
had  in  his  possession  and  was  the  owner  of  property,  both  real 
and  personal,  of  the  value  of  three  thousand  dollars,  etc.  Is 
this  &ct  a  defence  to  this  action  ?  We  think  it  is  not.  The 
assignee  was  only  bound  to  use  diligence  against  the  maker  of 
the  note  to  give  him  a  right  of  action  against  his  immediate 
indorser,  the  defendant,  or  any  remote  indorser.  2  G.  &  H. 
658,  sec.  4.  We  do  not  think  the  holder  of  a  promissory  note 
is  bound  to  exhaust  the  property  of  a  remote  indorser  before 
he  can  have  his  action  against  his  immediate  indorser.  The 
allegation  of  the  assignment  of  fourteen  hundred  dollars  of 
the  judgment  against  Mann  by  the  plaintiff  to  Perkins  could,  at 
most,  be  a  bar  as  to  so  much  of  the  plaintiff'solaim,  and  can- 
not, in  any  view  of  it,  bar  the  whole  cause  of  action.  We 
Vol.  L.— 26 
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think  there  was  no  error  in  sustaining  the  demurrer  to  the 
second  paragraph  of  the  answer. 

We  think  the  third  paragraph  of  the  answer  is  also  bad.  It 
alleges  that  in  the  former  action  the  plaintifP  prosecuted  his 
action^  for  the  same  cause  of  action  specified  in  this  complaint^ 
against  Stoops,  Hall,  and  this  defendant,  and  recovered  judg- 
ment against  Stoops.  This  cannot  easily  be  comprehended. 
In  this  case,  the  action  is  on  the  indorsement  of  Pennington. 
It  could  scarcely  be  possible  that  on  that  a  judgment  could 
have  been  rendered  against  Stoops,  a  prior  indorser  of  the 
note.  But  what  is  the  effect  of  the  agreement  disclosed  in  the 
after-part  of  the  paragraph  ?  Counsel  for  appellant  dispose 
of  this  part  of  their  case  as  follows : 

'^  Sustaining  the  demurrer  to  the  third  answer  is  erroneous. 
The  &cts  stated  are  a  good  accord  and  satisfaction  executed, 
and  is  good  either  in  bar  or  in  abatement.^' 

We  cannot  think  accord  and  satis&ction  is  matter  in  abate- 
ment. Nor  do  we  think  the  fiu^ts  alleged  show  an  executed 
accord. 

We  are  next  to  consider  the  sufficiency  of  the  second  para- 
graph of  the  reply  to  the  first  paragraph  of  the  answer.  The 
first  paragraph  of  the  answer  is  pleaded  as  to  part  of  the  cause 
of  action,  and  alleges  the  sale  and  assignment  of  part  of  the 
judgment  against  Mann,  by  the  plaintiff  to  one  Perkins.  The 
second  paragraph  of  the  reply  alleges  that  before  the  com- 
mencement of  this  action  the  said  Perkins  reassigned  such  part 
of  the  judgment  to  the  plaintiff.  Counsel  for  appellant  do  not 
argue  or  urge  this  assignment  of  error,  and  we  do  not  see  that 
it  is  available. 

Counsel  do  not  argue  the  motion  for  a  new  trial.  No  ground 
is  mentioned  for  a  new  trial  in  the  brief  of  counsel  which  we 
have  not  already  decided. 

The  judgment  is  affirmed,  with  costs. 
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VSNBOB  AND  'BuBCOASEB.— Failure  of  2%^— Where,  for  failure  of  title  to 
a  portion  of  the  land  conyeyed  by  a  warranty  deed,  the  purchaser  recoy- 
en  judgment  against  the  vendor,  it  should  include  interest  on  the  part  of 
the  purchase-money  paid  for  such  portion;  or,  where  a  note  was  given  for 
the  purchase-money,  it  should  be  r^^arded  as  haying  been  credited,  as  of 
the  day  on  which  it  was  given,  with  the  price  of  the  portion  the  title  of 
which  has  failed. 

From  the  Newton  Circuit  Court. 
Ti'oxeU,  Ward  &  Graham^  for  appellants. 
/•  JJ.  Ash,  for  appellee. 

WoRDEN,  J. — On  January  11th,  1866,  John  Bates  conveyed 
to  John  C.  Boatman,  by  warranty  deed,  certain  lands  lying  in 
Newton  county,  amounting  to  a  fraction  over  three  hundred 
and  eighty-three  acres,  at  twelve  dollars  per  acre  "  all  around,'^ 
as  is  shown  by  the  evidence.  Boatman  paid  the  purchase- 
money  down,  except  the  sum  of  two  thousand  three  hundred 
and  one  dollars  and  seventy-five  cents,  for  which  sum  he  exe- 
cuted a  note  of  that  date  to  Bates,  payable  one  year  thereafter, 
with  interest  from  date,  and  a  mortgage  on  the  land  to  secure 
the  payment  of  the  note.  This  action  was  brought  by  Smith,  as 
the  executor  of  Bates,  to  foreclose  the  mortgage,  and  there  was 
judgment  in  favor  of  the  plaintiff  fi>r  the  sum  of  one  thousand 
nine  hundred  and  ten  dollars. 

The  defendant  moved  for  a  new  trial,  upon  the  grounds, 
amongst  others,  that  the  damages  were  excessive,  and  that 
there  was  error  in  the  amount  of  the  recovery,  it  being  too 
large.    The  mqtion  was  overruled,  and  an  exception  taken. 

It  appeared  by  credits  entered  upon  the  note,  that  three 
hundred  and  one  dollars  and  seventy-five  cents  had  been  paid 
thereon,  leaving  the  even  sum  of  two  thousand  dollars  due, 
and  that  the  interest  on  this  had  been  paid  up  to  July  14th, 
1868.  The  trial  was  had  and  judgment  rendered  September 
14th,  1872.  The  interest  accruing  on  the  note  during  the  four 
years  and  two  months  being  five  hundred  dollars,  there  was 
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dae  for  principal  and  interest  on  the  note^  when  judgment 
was  rendered^  the  sum  of  twenly-five  hundred  dolliurs. 

But  the  defence  was^  that  the  land  was  encumbered  with 
taxes  to  the  amount  of  one  hundred  and  ten  dollars  at  the 
time  it  was  conveyed  by  Bates  to  Boatman^  which  sum  the 
latter  had  been  compelled  to  paj^  and  that  the  title  to  forty- 
acres  of  the  land  had  failed.  It  was  admitted  on  the  trial 
"  that  there  was  a  paramount  outstanding  title  to  said  forty 
acres''  (describing  the  same)  ''  in  Mr.  A.  J.  Kent,  which  had 
never  been  owned  by  the  said  John  Bates,  and  therefore  the 
title  to  said  forty  acres  had  wholly  failed.''  These  matters 
were  set  up,  by  way  of  counter-claim,  as  breaches  of  the  cov- 
enant in  the  deed  fiom  Bates  to  Boatman.  There  seems  to 
have  been  no  particular  controversy  about  the  taxes.  They 
were  sufficiently  proved,  and  the  court  must  have  allowed  them 
as  well  as  the  four  hundred  and  eighty  dollars,  thecontract  price 
of  the  forty  acres  to  which  the  title  fidled.  Thus  the  one  hun- 
dred and  ten  dollars  for  the  taxes,  and  the  four  hundred  and 
eighty  dollars  for  the  forty  acres,  deducted  fiom  the  amount 
due  upon  the  note  at  the  date  of  the  judgment,  leaves  precisely 
the  amount  found  by  the  court,  viz.,  nineteen  hundred  and 
ten  dollars.  But,  to  say  nothing  of  interest  on  the  amount 
which  Boatman  had  been  compelled  to  pay  for  taxes,  he  was 
clearly  entitled  to  interest  on  the  four  hundred  and  eighty  dol- 
lars given  for  the  land  to  which  he  gotno  title,  fit>m  the  time 
of  the  execution  of  the  deed  to  him.  At  that  time  he  paid  a 
part  of  the  entire  purchase-money,  and  gave  the  note  for  the 
residue.  If  the  part  of  the  land  to  which  the  title  fidled  be 
regarded  as  having  been  paid  for  at  the  time  of  purchase,  the 
defendant  was  clearly  entitled  to  interest  from  that  time.  If, 
on  the  other  hand,  the  purchase-money  for  that  part  of  the 
land  be  regarded  as  constituting  a  part  of  the  consideration 
of  the  note,  the  defendant  should  have  interest  on  the  amount^ 
in  order  to  meet  the  accruing  interest  on  so  much  of  the  note. 
Or,  what  comes  to  the  same  thing,  the  note  should  be  regarded 
as  having  been  credited  with  the  sum  of  four  hundred  and 
eighty  dollars  as  of  the  day  when  it  was  given.    The  interest 
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on  the  four  hundred  and  eighty  dollars,  fi*om  the  time  of  the 
pnrchase  until  the  rendition  of  the  judgment,  amounts  to  two 
hundred  and  twenty  dollars  and  eighty  cents,  and  the  judg- 
ment below  is,  to  that  extent,  excessive. 

If  the  appellee  shall,  within  sixty  days  fit>m  the  filing  of 
this  opinion,  remit  the  sum  of  two  hundred  and  twenty  dol- 
lars and  eighty  cents,  part  of  the  judgment  below,  as  of  the 
date  when  the  same  was  rendered,  the  residue  of  the  judgment 
will  be  affirmed,  at  his  costs,  to  be  levied  jof  the  goods  and 
chattels,  etc.,  of  his  testator ;  otherwise,  the  judgment  will  be 
reversed,  at  his  costs,  to  be  levied  in  like  manner. 


60    40b 
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lAqsoGR  liAM.'-Ihmages.'-StahUe  OmaCrtMoL— The  twelfth  Bection  of  the  act 
to  rogolate  the  sale  of  intoxicating  liquora.  Acts  1873,  p.  151,  gives  a  right 
of  action  against  an/  person  or  persons  who  shaU,  by  selling  intoxicating 
liquors^  have  caused  the  intoxication,  in  whole  or  in  part,  of  the  pnrchaser, 
and  it  is  no  excuse  that  the  person  selling  the  liqnor  is  onl/  a  deik  or 
salesman  in  a  saloon,  nor  is  it  necessary  that  he  should  compel  the  pur- 
chaser to  drink  or  use  any  artifice  to  cause  him  todrink,or  that  he  should 
know  that  such  person  would  get  drunk. 

Saxb.— Ovner  cf  JBvper^.— That  part  of  said  section  which  proTides  tot 
holding  the  owner  of  real  estate  liable  for  sales  of  intoxicating  liquoiB 
does  not  apply  to  the  owner  of  property  who  kimself  seUs  liquor  therein, 
but  applies  to  owners  who  permit  others  to  occupy  and  use  the  proper^ 
for  such  purposes,  and  in  such  case  the  complaint  must  show  that  the 
owner  had  knowledge  that  intoxicating  liquots  were  to  be  or  had  been 
sold  therein. 

SxuK.-^Pkading.'^A  complaint  by  a  wile  under  said  section,  alleging  that 
her  husband  was  intoxicated  by  liquor  purchased  of  the  defendants,  and 
thereby  n^ected  his  work,  and  squandered  his  money,  and  damaged  the 
plaintiff  in  her  means  of  support,  sufficiently  showed  how  she  was 
injured. 

fluas. — ^Imrfnieiiofi.— Where  a  complaint  is  insufficient  to  hold  the  owner  of 
a  building  liable  for  sales  of  intoxicating  Uquoia  made  therein^  it  ia 
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emvynnder  any  state  of  tbeeridflmse^toiiiBtroclibeJinytiiatsQbhowiier 
may  be  liable. 

From  the  Henij  Cirouit  Conrt 

BuUeTj  Brown  &  Browne  for  appellants. 

E.  N.  Smith  and  T.  B.  Beding,  for  appellee. 

DowKET^  J. — ^Appellee  sued  Charles  Bamabjand  Edwaid 
Newell.    Her  complaint  was  in  two  paragraphs. 

A  demurrer  was  sostained  to  the  second^  and  it  need  not  be 
ftirther  noticed. 

The  first  was  tested  by  a  demurrerand  held  good.  Italleges 
that  she  is  the  wife  of  Milton  Wood^  and  dependent  on  his 
labor^  care^  diligence^  and  economy  for  her  means  of  support; 
ihat  when  not  drinking  or  under  the  influence  of  intoxicating 
liquors^  he  is  industrious  and  makes  good  and  suitable  provi- 
sion for  his  fimiily,  the  plaintifP  and  three  minor  children ;  that 
Charles  Bamaby^  as  proprietor  of  a  saloon  in  Knightstown^ 
and  Edward  Newell,  as  salesman  in  said  saloon,  sold  her  said 
husband  intoxicating  liquor  on  the  15th  day  of  July,  1873, 
and  on  divers  other  days  up  to  and  on  the  19th  day  of  July^ 
1873,  causing  her  said  husband  to  become  intoxicated,  to  neg- 
lect his  work,  and  squander  large  sums  of  money ;  that  by 
reason  of  said  intoxication,  produced  by  said  defendants,  her 
said  husband  had  large  fines  to  pay,  to  wit,  one  hundred  dol- 
lars ;  that  he  neglected  his  work ;  and  plaintiff  has  been 
damaged  in  her  means  of  support,  her  domestic  comfort  and 
happiness,  and  otherwise  damaged  in  the  sum  of  five  hundred 
dollars ;  that  said  liquor  was  sold  in  a  saloon  in  Knightstown 
on  certain  premises  described,  said  property  belonging  to  the 
defendant  Bamaby ;  wherefore,  etc. 

The  demurrers  to  this  paragraph  of  complaint  were  joint 
and  also  several,  by  each  of  the  defendants.  The  complidnt  is 
predicated  on  the  twelfth  section  of  the  act  of  February  27th, 
1873,  Acts  1873,  p.  161.  By  that  section,  in  addition  to  the 
remedy  and  right  of  action  provided  for  in  the  eighth  section 
of  the  act,  every  husband,  wife,  etc.,  who  shall  be  injured  in 
person  or  property,  or  means  of  support,  by  any  intoxicated 
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person^  or  in  consequence  of  the  intoxication,  habitual  or 
otherwise,  of  any  person,  shall  have  a  right  of  action  in  his 
or  her  name,  severally  or  jointly,  against  any  person  or  persons 
who  shall,  by  selling,  bartering,  or  giving  away  intoxicating 
liquors,  have  caused  the  intoxication,  in  whole  or  in  part,  of 
such  person,  etc. 

Counsel  for  appellants  say,  in  considering  the  case  as  to 
Newell,  that  the  complaint  ''  charges  him  witib  selling  liquor 
to  her  husband.  This  is  all  that  is  charged  against  this  defend- 
ant. He  did  nothing  more  than  sell  the  liquor.  Of  course, 
it  alleges  the  intoxication  of  the  said  Wood,  etc.,,  but  the 
defendant  did  not  compel  him  to  become  intoxicated,  nor  did 
he  even  know  that  the  said  Wood  would  become  intoxicated; 
nor  did  he  use  any  compulsion,  art,  or  device  or  trick  to  cause 
him  to  get  drunk,^^  etc. 

The  section  gives  the  action  against ''  any  person  or  persons 
who  shall,  by  selling,^'  etc.,  ''have  caused  the  intoxication,  in 
whole  or  in  part,  of  such  person.^'  We  think  the  complaint 
makes  a  case,  within  the  statute,  against  Newell.  It  is  no 
excuse  that  he  was  a  clerk  or  salesman  only  in  the  saloon. 
The  statute  is  general.  Nor  is  it  necessary  that  the  party  sell- 
ing should  compel  the  purchaser  to  drink  or  use  any  art,  device, 
or  trick  to  cause  him  to  get  drunk,  or  that  he  ehould  know 
that  he  would  get  drunk. 

Counsel  say,  "  the  constitutionality  of  this  section  has  not, 
to  our  knowledge,  been  passed  upon,  and  we  ask  that  this  sec- 
tion be  directly  passed  upon,  and  we  are  a  little  curious  to 
know  how  or  by  what  argument  it  can  be  sustained.'^  We 
are  not  inclined  to  enter  on  the  examination  of  so  grave  a 
question  upon  so  slight  a  pretext.  Several  complaints  have 
been  sustained  on  this  section,  and  if  counsel  really  desire  to 
question  its  constitutionality,  some  reasons  for  holding  it 
invalid  for  that  reason  should  have  been  stated. 

Counsel  next  discuss  the  complaint  with  reference  to  its  suf- 
ficiency as  against  Bamaby.  They  submit  that  its  allegations 
are  not  sufficient  to  charge  him  on  account  of  his  ownership 
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of  the  property  in  which  the  saloon  was  kept.    The  part  of 
the  section  on  this  sabject  reads  as  follows : 

''Any  person  or  persons  owning^  renting,  leasing  or  permit- 
ting the  occupation  of  any  building  or  premises,  and  haying 
knowledge  that  intoxicating  liquor  is  to  be  sold  therein,  or 
having  leased  the  same  for  other  purposes,  shall  knowingly 
permit  therein  the  sale  of  intoxicating  liquor,  or  who  having 
been  informed  that  intoxicating  liquor  is  sold  therein  that  has 
caused,  in  whole  or  in  part,  the  intoxication  of  any  person, 
who  shall  not  immediately,  after  being  so  informed,  take  legal 
steps  in  ^ood  &ith  to  dispossess  said  tenant  or  lessee,  shall  be 
liable  jointly  with  the  person  selling,"  etc.,  '^  as  aforesaid,  to 
any  person  or  persons  injured,  for  all  damages,  and  for  exem- 
plary damages,"  etc. 

We  think  that  this  part  of  the  section  was  not  intended  to 
apply  to  the  owner  of  premises  who  himself  sells  intoxicating 
liquors  therein ;  but  was  intended  to  apply  to  owners  of  prop- 
erty who  permit  another  person  to  occupy  and  use  their  prop- 
erty for  such  purpose.  The  complaint  &ils  to  state  that  Bar- 
naby  had  any  knowledge  that  intoxicating  liquors  were  to  be 
or  had  been  sold  in  said  premises,  and  was  therefore  insuffi- 
cient under  this  part  of  the  statute.  Where  the  owner  of  the 
property  himself  sells,  he  is  liable  because  he  sells,  and  not  on 
account  of  his  ownership  of  the  premises  in  which  the  sale  is 
made.  But  it  seems  to  us  that  Bamaby  is  liable  for  sellings 
according  to  the  &cts  alleged  in  the  complaint.  It  is  stated 
'^  that  Bamaby,  as  proprietor  of  a  saloon  in  Knightstown,  and 
Newell,  as  salesman  in  said  saloon,  sold  her  said  husband  intox- 
icating liquor,"  etc.  This  brings  him  within  the  section  of 
the  statute. 

The  appellant  fturther  urges  as  to  both  defendants,  that  the 
complaint  is  bad,  because  it  does  not  sufficientiy  show  how  the 
plaintiff  was  iujured  in  her  means  of  support.  It  is  urged  that 
the  wifo  could  only  be  damaged  in  three  ways :  1.  In  her  per- 
son; 2.  Her  property;  and,  3.  Her  means  of  support.  In 
substance,  the  complaint  alleges  that  the  husband  became 
intoxicated  on  liquors  purchased  from  the  defendants  from  the 
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15ih  to  the  19th  day  of  July,  1873,  neglected  his  work,  and 
squandered  hiB  money,  and  that  in  consequence  thereof  she 
has  been  damaged  in  her  means  of  support  in  the  sum  of  five 
hundred  dollars.  We  think  this  brings  the  case  within  the 
statute. 

Counsel  next  refer  to  the  instructions.  It  is  urged  that 
eharge  number  2  given  by  the  court  was  wrong.  It  was  as 
follows: 

**  If  you  find  that  the  defendant  Edward  Newell,  by  selling 
ihe  plaintiff's  husband  intoxicating  liquors,  thereby  causing 
him  to  become  intoxicated,  in  whole  or  in  part,  and  that  in 
consequence  of  such  intoxication  of  her  husband,  the  plaintiff 
has  sustained  injury  and  damages  as  alleged  in  the,complaint, 
and  that  defendant  Bamaby  was  the  owner  of  the  building  in 
which  said  liquor  was  so  sold  by  said  Newell,  and  had  knowl- 
edge that  said  Newell  was  engaged  in  selling  intoxicating 
liquor  in  such  building  at  the  time  of  such  sale,  the  plaintiff 
would  be  entitied  to  recover  against  both  of  the  defendants.'' 

Having  come  to  the  conclusion  that  the  complaint  does  not 
state  &cts  which  rendered  Bamaby  liable  as  owner  of  the  prop- 
eriy  simply,  we  think  this  instruction  was  erroneous.  It  was 
wrong  in  any  view  of  the  evidence  which  might  have  been 
before  the  jury. 

Complaint  is  made  of  the  action  of  the  court  in  refusing 
charges  asked  by  the  defendant,  but  we  cannot  say  that  this 
was  error,  for  the  reason  that  the  bill  of  exceptions  does  not 
show  that  it  contains  all  the  evidence.  The  court  may  have 
refused  them  because  not  applicable  to  the  evidence.  There 
are  many  cases  in  this  court  sustaining  this  position. 

Counsel  discuss  the  case  with  reference  to  the  sufficiency  of 
the  evidence,  but  we  can  decide  nothing  on  this  point,  for  the 
reason  already  stated,  that  is,  that  all  the  evidence  is  not  in 
the  record.    We  need  not  examine  other  questions. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  grant  a  new  trial. 
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iM    ^  TRAcnCE.— Special  JiM?^.— Where  a  cause  was  tried  before  a  judge  speciall/ 

167    43^  appointed  to  preside  at  the  trial,  and  a  general  verdict  and  answers  to 

interrogatories  were  returned  bj  the  jury  on  the  last  day  of  the  term  at 
which  the  cause  was  tried,  and  no  further  action  was  taken,  and  no  order 
was  made  adjourning  the  cause  to  a  day  in  vacation,  the  authority  of  the 
judge  specially  appointed  to  try  the  cause  ceased,  and  the  cause  went  back 
on  the  docket  for  the  next  r^ular  term  of  the  court. 

Bajol — MoUcn/or  New  TriaL — When  FUed, — ^An  application  for  a  new  trial 
must  be  made  at  the  term  at  which  the  verdict  or  decision  is  rendered. 

Same. — ^A  motion  for  a  new  trial  made  after  the  adjournment  of  a  term  of 
court,  and  when  there  is  no  legal  court  in  session,  is  a  nullify. 

Samel— BtS  of  JE^coepeioiM.— 2%ne  of  FUing.^Where  a  cause  is  tried  at  one 
term  of  court,  and  a  general  verdict  and  answers  to  interrogatories  are 
xetumed,  but  no  judgment  is  rendered  thereon,  and  no  order  is  made  giv- 
ing time  beyond  the  term  within  which  to  file  a  bill  of  exceptions  con- 
taining the  evidence,  a  bill  filed  at  the  next  term  of  the  court  will  not  be 
a  part  of  the  record. 

Pleading. — Eetoppd  by  Record. — Demurrer, — ^Where  an  estoppel  by  record 
plainly  appears  on  the  |aoe  of  a  complaint  or  answer,  it  is  not  necessary  to 
set  it  up  in  answer  or  reply,  but  the  question  may  be  raised  by  donuner. 

8ahe. — Former  Adjvdioaiion, — ^In  an  action  for  a  judgment  and  to  foreclose 
a  mortgage  on  real  estate,  where  certain  persons  claiming  to  hold  judg- 
ments for  the  enforcement  of  mechanics'  liens  on  the  real  estate  are  made 
parties  defendants,  and  they  answer,  claiming  priority  over  the  mor^^age, 
and  that  the  mortgage  is  fraudulent  and  void,  a  reply  alleging  that  in  the 
proceedings  wherein  the  judgments  for  the  enforcement  of  the  liens  were 
obtained,  the  mortgagees  were  made  parties  defendants,  and  they  answered, 
setting  up  the  validity  and  priority  of  their  mortgage,  that  issue  was 
joined  thereon,  and  a  judgment  rendered  for  the  enforcement  of  the 
mechanics'  liens,  subject  to  the  prior  lien  of  the  mortgagees,  is  a  good 
reply,  showing  a  former  adjudication  of  the  rights  of  the  parties  aa  to  the 
validity  and  priority  of  the  mortgage. 

Ftom  the  Carroll  Circuit  Court. 

J*.  Applegate  and  B.  P.  Damdaon^  for  appellants. 

Z.  &  8.  P.  Baird,  B.  B.  Daily,  D.  Turpie,  and  S.A.  Huff, 
for  appellees. 

■  BusKiBE^  C.  J. — ^This  was  an  action  by  Christopher  C. 
Greenup^  Samuel  Greenup^  and  John  Greenup  against  John 
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Brookbank,  Louisa  Brookbank,  William  Crooks,  John  M» 
Grant,  Paul  Hamlin,  executor  of  Arthur  Miller,  deceased, 
Thomas  K.  McElhaney,  Calvin  A.  McClure,  and  Henry  A. 
McClure.  The  main  purpose  of  the  action  was  to  obtain  a 
personal  judgment  against  John  Brookbank  upon  two  notes, 
amounting  in  the  aggregate  to  eight  thousand  dollars,  exe- 
cuted by  him  and  payable  to  the  plaintiffii,  and  the  foreclosure 
of  a  mortgage  executed  by  the  said  John  and  Louisa  Brook- 
bank,  to  secure  the  payment  of  said  notes. 

It  was  also  alleged  in  the  complaint,  that  the  oth^r  persons 
named  as  defendants  had  judgments  in  the  Carroll  Common 
Fleas  Court  against  the  said  John  Brookbank,  which  had  been 
rendered  in  proceedings  to  enforce  mechanics'  liens,  and  which 
judgments  the  said  persons  claimed  constituted  liens  uponsajd 
mortgaged  property,  and  they  were  required  to  answer  as  to 
their  interest  in  such  property. 

John  Brookbank  and  wife  suffered  a  default,  and  judgment 
was  accordingly  rendered  against  them. 

The  appellees  filed  a  joint  answer,  in  which  they  alleged 
that  each  of  them  had  recovered  a  separate  judgment  in  the 
Carroll  Common  Pleas  Court  against  the  said  John  Brook- 
bank, upon  fi)reclosure  of  mechanics'  liens,  for  work  done  and 
materials  furnished  in  the  construction  of  a  building  upon  the 
mortgaged  premises,  the  amount  and  date  of  each  judgment 
being  separately  stated;  that  such  materials  were  furnished 
and  work  done  under  a  contract  made  with  the  said  Brook- 
bank long  before  the  said  mortgage  of  the  plaintiffii  was  exe- 
cuted,'and  before  any  debt  had  accrued  which  it  was  given  to 
secure ;  that  at  the  time  the  said  mortgage  was  executed,  the 
said  Brookbank  was  only  indebted  to  the  plaintiff  in  the  sum 
of  five  thousand  dollars;  that  the  note  sued  on,  bearing  date 
May  12th,  1866,  was  executed  without  any  consideration  what^ 
ever,  and  that  by  collusion  between  the  plaintifis  and  said 
Brookbank,  at  the  time  the  said  mortgage  was  executed,  it  was 
secretly  held  by  the  plainti£&  and  kept  from  the  record,  with 
the  fraudulent  purpose  of  superinducing  the  completion  of 
said  building  by  the  defendants,  who  were  kept  in  ignorance 
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of  tiie  existence  of  said  mortgage  until  nearly  the  entire  ninety 
days  after  its  execution  had  elapsed^  during  which  time  a  large 
portion  of  said  materials  were  furnished,  and  a  large  amount 
of  said  work  was  done ;  that  after  the  said  claims  had  accrued 
and  within  sixty  days  aft^er  the  completion  of  said  building, 
they  made  out  and  filed,  and  had  recorded,  notice  of  their  inten- 
tion to  hold  a  lien  on  said  property ;  that,  by  the  said  judg- 
ments, it  was  decreed  that  said  appellees  should  have  a  lien 
on  said  mortgaged  property,  copies  of  which  judgments  were 
filed  with  and  made  a  part  of  such  answer ;  that  said  judg- 
ments remain  in  fiiU  fi>rce,  unappealed  from,  and  unreversed; 
that  at  the  time  said  judgments  were  rendered,  they  were 
ignorant  of  the  &ct  that  the  said  mortgage  was  given  to  secure 
B  greater  amount  than  the  said  Brookbank  owed  the  plain- 
tiff, and  also  of  the  fitct  of  the  collusion  between  the  plain- 
tiffii  and  Brookbank  as  above  charged ;  ilxat  at  the  time  said 
mortgage  was  executed,  the  land  therein  described  was  not 
worth  more  than  three  hundred  dollars,  and  is  not  now  wortb 
more,  independent  of  said  building  erected  thereon  by  these 
defendants,  and  fi)r  which  they  have  and  hold  said  judgments 
on  said  liens ;  that  by  the  labor  done  and  materials  fiimished 
in  the  erection  of  said  building,  they  have  increased  the  value 
of  said  lot  to  thirteen  thousand  dollars ;  that  the  plaintifis 
were  fiilly  aware  that  the  said  defendants  were  performing  said 
work  and  labor  and  ftimishing  said  materials  fi>r  said  building, 
whilst  they  secretly  held  said  mortgage  fi*om  their  knowledge 
with  a  finudulent  intent,  and  in  pursuance  of  an  understanding 
and  agreement  between  them  and  said  defendant  Brookbank, 
to  deprive  them  of  the  benefit  of  said  mechanics'  liens,  on 
which  they  relied,  and  without  which  they  would  not  have 
erected  the  said  building ;  that  at  the  time  of  the  execution 
of  said  mortgage,  the  said  Brookbank  was  insolvent,  which 
&ot  was  known  to  the  plaintifis,  but  was  unknown  to  the 
defendants ;  that  the  trae  consideration  of  said  mortgage  was 
the  loan  of  a  sum  of  money  not  exceeding  one  thousand  doUais, 
and  that  the  same  was  firaudulently  made  for  the  sum  of  eight 
thousand  dollars,  for  the  purpose  above  stated,  to  cheat,  hin- 
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der^  delay,  and  defiraud  these  defendants  of  their  said  liens ; 
that  there  is  nothing  due  on  said  mortgage  from  the  said 
Brookbank  to  the  said  plaintiffs,  and  that  the  same  is  being 
foreclosed  by  collusion  between  the  said  plainti£&  and  said 
Brookbank,  for  the  purpose  of  divesting  said  defendants  of  the 
benefit  of  their  said  liens  and  judgments. 

The  prayer  was,  that  the  said  mortgage  should  be  decreed  to 
be  fraudulent  and  void,  and  for  all  other  proper  relief. 

Two  other  paragraphs  of  answer  were  filed,  which  were  the 
same,  in  substance,  as  the  above,  except  they  made  no  refer- 
ence to  the  proceedings  in  the  OarroU  Common  Pleas  Court. 

Demurrers  were  overruled  to  each  paragraph  of  the  answer. 

The  appellants  replied  in  three  paragraphs.  The  first  in 
denial.  Second,  that  the  notes  and  mortgage  were  executed 
by  said  Brookbank  in  good  fidth,  and  were  by  the  plaintiflfe 
received  in  good  fidth,  to  secure  to  the  plaintifis  the  amount  of 
money  expressed  therein ;  that  the  note  for  five  thousand  five 
hundred  and  sixty-five  dollars  and  seventy  cents  was  executed, 
to  secure  the  amount  therein  named,  at  and  before  that  time 
due  to  them ;  that  the  said  note  for  two  thousand  four  hundred 
and  thirty-four  dollars  and  thirty  cents  was  executed  to  them, 
to  secure  in  part  cash  then  advanced  to  him,  and  in  part  to 
secure  money  which  the  plaintiff  then  obligated  themselves 
to  pay  and  advance  to  the  said  Brookbank,  for  the  purpose  of 
enabling  him  to  construct  said  building,  which  money  the 
plaintifis  obligated  themselves  to  pay  and  advance  to  the  said 
Brookbank  as  &st  as  he  would  need  the  same  in  prosecuting 
said  work ;  and  that,  pursuant  to  said  agreement,  the  plaintifib 
did  in  good  fidth  fiimish  to  said  Brookbank,  on  and  before  the 
Ist  day  of  July,  1866,  said  money,  which  has  been  ever  since 
justly  due  and  owing  to  them. 

The  third  paragraph  was  as  follows : 

"  The  plaintiff,  for  further  and  third  paragraph  of  reply  to 
the  several  amended  answers  of  defendants  Grant  and  Crooks, 
and  of  the  defendants  MUler  and  McElhaney  and  the  McClures^ 
and  of  all  of  said  defendants  answering  jointly,  say  that  in 
said  cause  adjudicated  in  the  Carroll  Conmion  Pleas  Court, 
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referred  to  in  said  several  answers^  and  of  the  proceedings  and 
judgment  in  which  a  transcript  appears  in  each  of  said  answers, 
the  defendants  Crooks  and  Grant  were  the  plaintiff,  and  these 
plainti£&  and  the  other  defendants  herein  were  defendants ;  that 
the  defendants  Crooks  and  Grant,  in  their  complaint,  averred 
that  these  plainti£&  were  the  holders  of  a  mortgage  ezecnted 
to  them  by  the  said  John  Brookbank,  on  the  12th  day  of  July, 
1866,  to  secure  to  them  the  payment  of  the  sum  of  eight 
thousand  dollars,  which  mortgage  appears  unsatisfied,  and 
otherwise  more  fully  describing  said  mortgage  and  requiring 
these  plaintiffi  to  answer  thereto ;  that  they  answered,  setting 
up  the  validity  and  priority  of  their  said  mortgage,  as  fully 
appears  by  said  proceedings  and  judgment,  and  praying  the 
protection  thereof  in  any  judgment  or  decree  of  said  court  ren- 
dered in  the  premises,  and  the  judgment  of  the  court  declar- 
ing the  same  a  prior  lien  upon  said  premises ;  and  like  issues 
were  made  as  between  these  plaintifis  and  the  other  defendants ; 
and  afterward  judgment  was  rendered  in  said  cause  in  &vor 
of  said  Crooks  and  Grant,  and  each  of  the  other  defendants, 
against  the  said  John  Brookbank,  enforcing  their  respective 
liens  upon  said  property,  but  subject  to  the  prior  lien  of  these 
plaintiff,  by  reason  of  their  mortgage  thereon,  which  judg- 
ment remains  in  full  force,  unreversed,  and  unappealed  from. 
And  plaintiff  say  that  said  mortgage  referred  to  and  described 
in  the  complaint  of  said  Crooks  and  Grant,  and  in  said  pro- 
ceedings and  judgment,  is  the  same  identical  mortgage  which 
they  seek  to  foreclose  by  their  complaint  in  this  case ;  where- 
fore they  say  that  the  said  proceedings  and  judgment  of  said 
court  of  common  pleas  conclude  the  defendants  of  their  sev- 
eral answers  herein,  and  are  a  bar  to  their  again  questioning 
plaintiflfe'  mortgage/^ 

A  demurrer  was  sustained  to  the  third  paragraph  of  the  reply. 

The  cause  was  submitted  to  a  jury  for  trial,  and  resulted  in 
a  general  verdict  in  &vor  of  the  appellees.  The  jury  also 
returned  answers  to  special  interrogatories  submitted  to  them. 

The  appellants  moved  the  court  for  judgment  in  their  &vor 
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upon  the  special  findings,  notwithstanding  the  general  verdiGt, 
but  the  motion  was  overruled,  and  they  excepted. 

It  is  proper  that  we  should  at  this  point  give  a  history  of 
this  case.  The  action  was  commenced  in  the  Carroll  Circnit 
Court.  The  venue  was  changed,  and  the  cause  was  sent  to  the 
Cass  Circuit  Court.  In  that  court  the  cause  was  tried  by  a 
jury,  and  resulted  in  a  verdict  for  the  appellees.  The  court 
granted  a  new  trial.  The  cause  was,  by  the  agreement  of  the 
parties,  sent  back  to  the  Carroll  Circuit  Court  for  trial.  On 
the  25th  day  of  February,  1873,  that  being  the  fourteenth 
judicial  day  of  said  term,  the  Hon.  Dudley  H.  Chase,  the 
judge  of  said  court,  having  been  of  counsel  in  this  cause, 
appointed  the  Hon.  John  IT.  Pettit,  judge  of  the  twenty-second 
judicial  circuit,  to  preside  at  the  trial  of  this  cause.  On  the 
26ih  day  of  February,  1873,  that  being  the  fifteenth  judicial 
day  of  said  term.  Judge  Pettit  appeared,  and  the  cause  was 
submitted  to  a  jury  for  trial.  On  the  1st  day  of  March,  1873, 
that  being  the  eighteenth  judicial  day  of  said  term,  the  jury 
returned  into  court  their  general  verdict  and  answers  to  inter- 
rogatories submitted  to  them.  The  February  term,  1873, 
commenced  on  the  10th  day  of  February,  1873.  The  court 
was  authorized  to  continue,  if  the  business  required  it,  three 
weeks. 

The  February  term  expired  on  the  Ist  day  of  March,  1873. 
It  does  not  appear  from  the  record  that  any  further  action  was 
had  in  this  cause  after  the  verdict  of  the  jury  was  returned. 
Nor  does  it  appear  that  any  order  was  made  adjourning  tiie 
term  to  a  day  in  vacation.  The  next  entry  in  the  transcript 
is  as  follows : 

''And  aft;erward,  to  wit,  on  the  nineteenth  judicial  day  of  the 
February  term,  1873,  the  same  being  the  14th  day  of  March, 
1873,  the  following  proceedings  were  had  in  said  cause,  to 
wit:" 

Then  follow  motions  for  judgment  on  the  special  findings, 
notwithstanding  the  general  verdict,  and  for  a  new  trial,  which 
were  overruled,  and  appellants  excepted. 

Here  terminate  the  proceedings  in  this  cause  at  that  time. 
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There  is  no  adjoaming  order.  The  next  entry  is  made  on  the 
20ih  day  of  June^  1873^  the  same  being  the  eleventh  judicial 
day  of  the  June  term^  1873^  when  Judge  Chase  enters  of 
record  an  order  setting  this  cause  for  trial  before  Judge  Pettit. 
On  the  following  day^  Judge  Pettit  appeared^  and  the  cause 
was  proceeded  with.  The  appellants  moved  the  court  for 
judgment  in  their  &vor  and  against  the  defendants^  upon  the 
statements  in  the  pleadinjgs,  notwithstanding  the  general  ver~ 
dict^  but  the  motion  was  overruled^  and  appellants  excepted. 
The  appellants  then  moved  in  arrest  of  judgment^  for  the  rear*  . 
son  that  the  statements  of  the  pleadings  and  the  condition  of 
the  record  do  not  warrant  or  authorize  a  judgment  upon  the 
general  verdict. 

The  motion  was  overruled^  and  appellants  again  excepted. 

Then  follows  the  decree  of  the  court.  After  the  rendition 
of  the  judgment^  the  appellants  tendered  two  bills  of  excep- 
tions^ which  were  signed  by  the  judge,  and  have  been  copied 
into  the  transcript  by  the  clerk. 

When  the  February  term^  1873,  of  the  Carroll  Circuit 
Court  expired,  there  being  no  order  adjourning  the  cause  to  a 
day  in  vacation,  the  authority  of  Judge  Pettit,  as  judge  pro 
tern:,  terminated,  and  the  cause  went  back  on  the  docket  for  the 
next  regular  term  of  said  court.  Glenn  v.  The  State,  exrd. 
Clore,  46  Ind.  368^  and  authorities  there  cited. 

Section  364,  2  G.  <&  H,  215,  provides,  that ''  the  application 
for  a  new  trial  must  be  made  at  the  term  the  verdict  or  deci- 
sion is  rendered."  Such  has  been  the  ruling  of  this  courL 
Bufford  V.  The  State,  6  Ind.  365 ;  Smith  v.  Thornburgh,  7 
Ind.  144 ;  Robertson  v.  Bergen,  10  Ind.  402 ;  SUvnley  v.  Pee- 
pies,  13  Ind.  232 ;  While  v.  PerUM,  16  Ind.  368;  Shoeer  v. 
Jones,  32  Ind.  141 ;  McNiel^f.Fameman,  37  Ind.  203;  Baa^ 
ders  V.  Loy,  45  Ind.  229. 

The  motion  having  been  made  afler  the  adjournment  of 
court,  and  when  there  was  no  legal  court  in  session,  the  case 
must  stand  as  though  no  motion  for  a  new  trial  hisid  been  made. 
As  there  was  no  motion  for  a  new  trial,  we  cannot  consider 
any  error  of  law  which  occurred  on  the  trial.    But  the  bill  of 
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exceptions  oontainiiig  the  evidence  is  not  in  the  record.  It  was 
filed  at  the  June  term  of  the  court^  without  any  order  made 
at  the  February  term  extending  the  time  beyond  the  term. 
OartoU  V.  Towng,  22  Ind.  270,  and  Vcmdoren  v.  Kimes,  29 
Ind.  582. 

^The  only  questions  presented  for  our  decision  relate  to  the 
action  of  tiie  court  in  overruling  the  demurrers  to  the  several 
paragraphs  of  the  answer,  and  in  sustaining  one  to  the  third 
paragraph  of  the  reply,  and  in  overruling  the  motion  in  arrest 
of  judgment. 

It  is  contended  by  counsel  for  appellants,  that  the  judgment 
of  the  OarroU  Common  Pleas  estops  the  defendants  fix>m  set- 
ting up  as  a  defence  the  invalidity  of  the  mortgage  sued  on, 
and  that  such  question  is  ndsed  by  demurrer  to  «uch  answers. 
It  is  settled  that  an  estoppel  in  pais  must  be  pleaded  as  a 
defense.  Wood  v.  OOram^  29  Ind.  177.  It  is  also  settied 
that  where  an  estoppel  by  record  plainly  appears  upon  the&oe 
of  a  complaint  or  answer,  it  is  not  necessary  to  set  up  the 
estoppel  by  answer  or  reply,  but  it  may  be  raised  by  demur- 
rer. TrinMe  v.  The  State,  4  Blackf.  436;  Scmmonsv.  New- 
man, 27  Ind  608;  27i€  Oeman  Mut.  In$.  €b.  v.  Orim,  32 
Ind.^249. 

The  case  of  Qamh  v.  Oraydon,  41  Ind.  569,  is  apparently 
in  conflict  with  the  views  above  expressed,  but  is  not  so  in 
reality.  That  was  an  action  to  recover  possession  of  real 
estate,  where,  under  the  general  issue,  every  defence,  legal  or 
equitable,  is  admissible.  In  that  case  a  distinction  is  drawn 
between  an  estoppel  by  record  and  the  conclusiveness  of 
a  judgment. 

It  is  not  necessary  fer  us  to  decide  whetiier  the  question  of 
estoppel  relied  upon  by  appellants  is  presented  by  the  demur- 
rer to  the  answer,  as  the  question  is  undoubtedly  raised  by  the 
demurrer  to  the  third  paragraph  of  the  reply.  We  shall, 
therefere,  consider  the  sufficiency  of  the  answers,  independent 
of  the  question  of  estoppel 

There  is  much  in  each  paragraph  of  the  answer  which  should 
Vol.  L.— 27 
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have  been  Biruck  out  on  motion  as  surplusage  and  immate- 
rial. There  are  other  matters  which  did  not  constitute  a 
defence  to  the  action,  but  there  are  still  other  matters  alleged  in 
each  paragraph  which  constituted  a  valid  defence,  such  as  the 
allegations  that  the  notes  and  mortgage  were  executed  without 
any  consideration  whatever,  and  that  there  was  nothing  due 
the  plaintiffii  upon  the  said  notes  and  mortgage.  We  tiiink 
the  answers  were  good  on  demurrer,  and  that  the  court  com- 
mitted no  error  in  overruling  the  demurrers  thereto. 

We  proceed  to  consider  the  question  of  estoppel  raised  by 
the  demurrer  to  the  third  paragraph  of  the  reply.  The  action 
in  the  common  pleas  court  was  brought  by  the  appellees 
against  John  Brookbank,  to  enforce  their  liens  as  mechanics 
against  the  property  mortgaged,  and  the  appellants  were  made 
defendants  to  answer  to  their  interest  in  such  property.  The 
complaint  in  that  action  contained  the  following  reference  to 
the  appellants  and  the  mortgage  sued  on : 

''That  on  the  12th  day  of  May,  1866,  the  said  defend- 
ant John  Brookbank  executed  to  the  said  defendants  Christo- 
pher C.  Greenup,  John  Greenup,  and  Samuel  Greenup,  by  the 
name  and  description  of  C.  C.  Greenup  &  Brothers,  a  mort- 
gage on  said  ground,  to  secure  to  them  the  payment  of  the  sum 
of  eight  thousand  dollars,  which  mortgage  appears  of  record 
unsatisfied.'' 

The  prayer  of  the  complaint  was  this : 

''  Wherefore  they  pray  for  a  judgment  for  two  thousand  dol- 
lars, and  for  the  enforcement  of  the  said  lien  for  the  payment 
thereof,  and  such  other  relief  against  the  defendants  as  may 
be  just  and  proper.'' 

The  appellants  appeared  and  answered  bs  follows : 

"  That  they  admit  all  the  allegations  in  said  complaint  oon- 
tained.  The  said  defendants  fiirther  say,  that  the  notes  due 
them  by  the  said  John  Brookbank  for  the  sum  of  eight  thou- 
sand dollars,  to  secure  the  payment  of  which  the  mortgage  as 
set  forth  in  said  complaint  was  given,  are  due  and  wholly 
mipaid,  and  that  a  copy  of  said  mortgage,  marked  '  C,'  is  filed 
herewith  and  made  part  ol  this  answer,  to  wit :"     (We  omit 
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the  mortgage);  '^  and  the  said  defendants  show  that  their  said 
mortgage  lien  is  prior  to  the  lien  of  said  plaintiff  and  entitled 
to  the  precedence  of  any  judgment  that  may  be  rendered  for 
the  plaintiff  herein. 

"  Wherefore  they  pray  that  any  judgment  that  inay  be  ren- 
dered herein  in  &yor  of  the  said  plaintifls  may  be  made  sub- 
ject to  the  prior  lien  of  the  defendants  answering  herein^  and 
that  the  court  will  decree  that  their  claim  shall  be  first  paid 
and  satisfied  out  of  the  proceeds  of  the  said  premises^  and  for 
other  proper  relief/' 

The  appellants  filed  a  similar  answer  to  the  cross  complaint 
of  Miller^  McElhan^^  and  the  McClures,  who  were  admitted 
defendants^  and  filed  a  cross  complaint  asking  the  enforcement 
of  mechanics'  liens  against  the  property  mortgaged,  in  which 
cross  complaint  the  same  all^ations  were  made  in  reference  to 
fldd  mortgage  as  those  quoted  from  the  original  complaint. 

The  cause  was  submitted  to  the  court  for  trial.  The  court 
found  the  amount  due  to  the  several  persons  who  were  seek- 
ing the  enforcement  of  mechanics'  liens  against  the  mortgaged 
property,  and  that  such  sums  were  liens  upon  said  property, 
subject,  however,  to  the  prior  lien  of  ihe  mortgage  of  the 
appellants.  The  court  in  its  decree  provided  that  said  prop- 
erty should  be  sold  on  execution,  subject  to  the  mortgage  of 
the  appellants,  and  that  the  proceeds  arising  from  such  sale  be 
applied  first  to  the  payment  of  the  judgments  in  fevor  of  the 
appellees,  and  then  on  a  subsequent  mortgage,  and  finally  on 
a  subsequent  judgment,  and  in  ihe  event  diat  there  was  not 
enough  to  pay  the  judgment  of  the  appellees  in  full,  then  their 
claims  were  to  be  paid  |>ro  rccUi. 

It  is  contended  by  counsel  for  appellants  that  the  judgment 
of  the  Carroll  Common  Pleas  conclusively  settled  all  of  the 
rights  of  the  parties  as  they  then  existed,  and  that  such  mat- 
t^jTB  cannot  be  inquired  into  again  in  the  present  action,  and 
in  support  of  this  position  reference  is  made  to  the  following 
authorities:  1  Greenl.  Ev.,  sec.  528;  SSiehen  v.  OampbeH,  3 
Wils.  304;  Walker  V.  Ohaae,  53  Me.  258 ;  Hyatt  v.  Bates,  36 
Barb.  308;  /Kmpaonv.foH,  1  Johns.  Ch.91 ;  Bobneav.  Bemr 
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een,  7  Johns.  Ch,  286 ;  HdmiUon  Building  Aasodation  v.  Bey^ 
nolds,  6  Daer,  671;  SorUhgate  v.  Montgomery,  1  Paige, 
41 ;  Sheldon  v.  Wright,  1  Seld.  511 ;  Greeny.  Olark,  6  Denio, 
497 ;  Outram  v.  Morewood,  3  East,  346;  Marriott  v.  Hanypton, 
7  Term  Rep.  265;  Moaea  v.  Maeferlan,  2  Burr.  1006; 
Zoring  v,  Mcm^field,  17  Mass.  394 ;  Oray  v.  Pingry,  17  Vt. 
419 ;  Le  Chten  y.  Oouvemeur,  1  Johns.  Cas.  436 ;  7  Term 
Rep.  269;  2  H.  Black.  414;  3  Black.  Com.  454;  1  Eq. 
Cas.  Abr.  81,  pi.  4;  2Eq.  Cas.  Abr.  176;  2  Aik.  178; 
3Atk.  35;  1  Yes.  Sr.  434;  3  P.  Wms.  371;  HeMv.BBe- 
ble,  6  B.  &  R.  67 ;  Bamaey  v.  Hemdon,  1  McLean,  460; 
aUler  V.  (hx,  2  Blackf.  178 ;  Harris  y.  ^orm, 36  Barb.  88; 
Oardner  v.  BuMee,S  Cow.  120;  Burt  v.  SterfJmrgh,  4  Cow. 
669 ;  Wood  v.  Jaehon,  8  Wend.  9 ;  Etheridge  v.  O^&orti,  12 
Wend.  399 ;  Embury  v.  Qmner,  3  Comst.  611 ;  Doly  v. 
Broton,  4  Comst  71 ;  Ehle  v.  ^tfi^&om,  7  Barb.  494;  ftrij^ 
ftmcl  V.  I^[>alding,  3  Barb.  Ch.  341 ;  Brum  v.  JEron6,  2  Barb 
686 ;  JSatre  v.  BaJser,  1  Seld.  357 ;  Davis  v.  TaHoot,  2  Kern, 
184;  Bayea  v.  iZeese,  34  Barb.  151;  (hit  v.  £2an<l,  22 
How.  Pt.  2;  £trc£Aea(2  v.  Broum,  5  Sandf.  134;  Ber^amin 
V.  27l6  JS!&B«ra,  efc.,  JB.  R.  Co.,  49  Barb.  441 ;  Parhkurd  v. 
iGhMimer,  23  Yt.  538;  Oray  v.  GtStZan,  15  HI.  463;  Seddon 
V.  Tutop,  6  T.  R.  607;  M(yrenhmi  v.  .H^uem,  32  CaL 
289;  BUM  v.  Petr^o?,  1  Pet.  340;  (hmfhdlv.  Qmsahis,  2& 
N.  T.  613;  Caf\fidd  v.  Monger,  12  Johns.  347 ;  Fanning  v. 
DtmAom,  4  Johns.  Ch.  122;  EarU  y.  ^nton,  2  Btra.  732;. 
J^bcAfi  V.  FiscihU,  1  Blackf.  360;  CVoafiy  v.  Jercloman,  37 
Ind.  264 ;  Bigelow  EMoppel,  96. 

Counsel  for  appellees  •admit  the  doctrine  of  estoppel  and 
the  conclusiveness  of  judgments  as  contended  for  by  counsel 
for  appellants,  and  as  settled  and  illustrated  in  the  foregoing 
authorities,  but  they  insist  that  such  doctrine  has  no  applica- 
tion to  the  present  case,  for  the  reasons  that  a  former  judgment 
or  decree  of  a  court  of  competent  jurisdiction  is  conolusiYe 
only  of  such  j&cts  as  were  directiy  in  issue  in  such  former  suit 
and  were  decided  by  it,  and  were  necessary  to  uphold  it ;  that 
&oIb  found  by  a  former  decree  which  were  not  neoessaiy  tr> 
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npliold  that  decree  do  not  conclude  the  parties ;  that  the  iasue 
involved  in  the  suit  in  the  common  pleas  conrfc  was  whether 
the  plaintifib  were  entitled  to  the  foreclosure  of  their  liens  as 
mechanics ;  that  the  appellants  here  who  were  defendants  to 
that  action  did  not  file  a  cross  complaint  and  seek  affirmative 
relief^  but  simply  filed  an  answer  alleging  that  they  held  a 
mortgage  which  constituted  a  prior  lien  to  that  of  the  plain* 
UBs,  and  prayed  that  their  rights  should  be  protected  in  any 
decree  that  might  be  rendered ;  that  consequently  there  was 
no  issue  as  to  the  validity  of  the  mortgage^  or  whether  it  had 
been  procured  by  firaud^  or  had  been  firaudulently  withheld 
£rom  tiie  record^  for  the  purpose  of  defi:auding  the  appellees,  or 
as  to  the  amount  due  thereon,  there  being  no  finding  as  to  the 
amount  due  or  decree  foreclosiug  such  mortgage,  and  in  sup- 
port of  these  positions  we  are  referred  to  the  following  author- 
ities :  Smipwn,  v.  Peaa^wn,  31  Ind.  1 ;  Bougher  v.  Scobey,  21 
Ind.  365 ;  Dtmoan  v.  Bolcxmb,  26  Ind.  378 ;  HUl  v.  Marsh, 
46  Ind.  218 ;  OampbeU  v.  Oonsalus,  25  N.  Y.  613 ;  Manny 
V.  Harris,  2  Johns.  24;  CcmpbdlY.  BuUa,  3  N.  Y.  173 ;  CMt 
V.  Tracy,  8  Conn.  268 ;  Diokinson  v.  Hayes,  31  Conn.  417 ; 
Ohurch  V.  Ouipin,  35  Vt.  223;  Gibson  v.  MoNedy,  11 
Ohio  St.  131 ;  HorUm  v.  HamiUon,  20  Tex.  606 ;  Edwards 
V.  BaOard,  14  La.  An.  362 ;  Lord  v.  Chadboume,  42  Me.  429 ; 
Smith  V.  Weeks,  26  Barb.  463 ;  Sweet  v.  Tuttle,  14  N.  Y.  466 ; 
HaightY.  (MyofKeohik,4Iowek,19d}  Dekmyy. Beade,4Iowsk, 
292 ;  Hvnter  v-  Davis,  19  Ga.  413 ;  Bwrdioky.  Post,  12  Barb. 
168;  Mosby  v.  Wall,  23  Miss.  81;  Taylor  v.  LarUn,  12 
Mo.  lOS  ;^McKnight  y.  Dunlop,  4  Barb.  36;  Lefebvre  v. 
MontiUy,  1  La.  An.  42 ;  Lewis  &  Nelson^s  Appeal,  67  Penn. 
St.  152 ;  Haws  v.  Tieman,  53  Penn.  St.  192 ;  Aspden  v.  Mccm, 
4  How.  467  ;  Phelan  v.  Gardner,  43  Cal.  306 ;  Eogers  v.  Hig- 
gins,  57  HI.  244;  Chesapeake,  etc.,  Ch.  v.  OitUngs,  36  Md. 
276 ;  Shepardson  v.  Gary,  29  Wis.  34 ;  Mdlloney  v.  Horan,  49 
N.  Y.  Ill ;  Gregory  v.  BurraH,  2  Edw.  Ch.  417  ;  Bmiih  v. 
Moauskey,  45  Barb.  610 ;  Brinkley  v.  Brinkley,  50  N.  Y.  184 ; 
Tuggley.  Gilbert,  1  DuvaU,  340. 
A  majority  of  the  court  are  of  the  opinion  tliat  the  decree 
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of  ihe  Oam>Il  Common  Pleas  Court  is  conelusive  upon  tlie 
rights  of  the  parties  to  this  action^  as  they  existed  at  the  ren- 
dition of  said  decree^  and  that  the  court  erred  in  sustaining 
the  demurrer  to  the  third  paragraph  of  the  reply ;  but  die 
writer  of  this  opinion  thinks  that  the  positions  assumed  by 
counsel  for  appellees  are  correct  and  are  fully  sustained  by  the 
authorities,  and  that  the  court  committed  no  error  in  sustain- 
ing the  demurrer  to  the  third  .paragraph  of  the  reply. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  directions  to  the  court  below  to  overrule  the  demurrer  to 
the  third  paragraph  of  the  reply,  and  for  further  proceedmgs 
in  accordflmce  with  this  opinion. 

Opinion  filed  Novsmber  teok,  1874;  petition  lor  a  reliMKing  ofecruled 
Ij^orember  term,  1876. 


Dawsqst  v.  HmtPinTiTi. 


Feaczioi.— jRMfponaiiMii  qf  IVioL-^AbKiiMt^  ITttaen.— 4fUanl.— Upon  m 
affidavit  filed  in  support  of  a  motion  to  postpone  a  trialon  aoooont  of  tiie 
absence  of  a  witness,  the  adTerse  party  indoned  an  admission  "  that  said 
witness,  if  present^  would  give  evidence  as  herein  stated.'* 

Hdd,  that  this  was  substantially  an  admission  "that  he  will  testify  to  said 
facts  as  true,"  as  provided  by  statute  (3  Ind.  Stat  876). 

Same.— Jrre^Mxml  Emdenoe.^X  judgment  ought  not  to  be  ryersed  for  liia 
admission  of  evidence  which  is  merely  irrelevant 

QAXB.-'MoHan  far  Neio  TridL—Bia  cf  Exoeptumi.--'WheTe  amotion  for  a  new 
trial  on  account  of  the  admission  of  evidence,  over  objection,  refers  for  the 
particolars  upon  which  the  objection  is  founded  to  a  bill  of  exoeptionsnol 
yet  filed,  such  objection  will  not  be  considered  by  the  Supreme  Ooort 

From  the  Warren  Circuit  Court. 

W.  P.  Bhodea,  for  appellant. 

Jf.  If.  MUford  and  Wallaoe  &  Bice,  £>r  appellee. 

DowisnsY,  J. — Suit  on  a  promissory  note  by  the  appellee 


MAT  TERM,  1875.  423 

DawBon  v.  Hemphill. 

against  the  appellant  and  another,  the  latter  of  whom  was  not 
served  with  process. 

The  appellant  was  sorely  on  the  note,  and  pleaded  in  his 
defenoe  that  the  appellee  had  extended  the  time  of  payment 
to  the  principal  for  a  valuable  consideration,  for  a  definite 
time  specified,  without  his  consent,  and  claimed  that  he  was 
thereby  discharged  fix>m  liabilily  on  the  note. 

Issues  were  joined,  and  the  defendant,  on  affidavit,  asked 
fi)r  a  continuance  of  the  cause,  on  account  of  an  absent  wit- 
ness. His  motion  was  overruled,  and  upon  a  trial  of  the 
issues  there  was  a  verdict  for  the  plaintiff,  and  after  a  motion 
by  the  defendant  for  a  new  trial  had  been  made  and  overruled, 
there  was  judgment  for  the  plaintiff. 

The  overruling  of  the  motion  for  a  new  trial  is  assigned  as 
error. 

Two  questions  are  made  and  discussed  by  counsel  for  the 
appellant.  The  first  is  this :  When  the  application  was  made 
for  the  continuance,  the  plaintiff  made  this  admission  on  the 
affidavit :  '^  The  plaintiff,  for  the  purpose  of  saving  delay  and 
continuance  on  account  of  said  absent  witness,  hereby  enters 
that  said  witness,  if  present,  would  give  evidence  as  herein 
stated.'^  Counsel  for  appellant  contends  that  this  admission 
is  not  as  broad  as  is  required  by  the  statute,  3  Ind.  Stat.  376. 
The  language  of  the  statute  is,  '^  If,  thereupon,  the  adverse 
party  will  consent  that  on  the  trial  the  &cts  shall  be  takenas 
true,  if  the  absent  evidence  is  written  or  documentary,  and,  in 
case  of  a  witness,  that  he  will  testify  to'  said  &cts  as  true,  the 
trial  shall  not  be  postponed  for  that  cause,''  etc.  We  think 
the  admission  was,  in  substance,  in  conformity  to  the  statute. 
It  was,  that  the  witness  would  give  evidence  that  the  ftcts  were 
as  stated  in  the  affidavit  for  the  continuance. 

The  second  question  relates  to  a  certain  statement  which  a 
witness  was  allowed  to  make  on  the  trial,  and  which  it  is 
claimed  was  irrelevant.  We  ought  not  to  reverse  the  judg* 
ment  on  this  account,  if  the  question  was  properly  in  the  record. 

The  motion  for  a  new  trial  refers  to  the  bill  of  exceptions  for 
the  particulars  upon  which  this  objection  is  predicated.  But  the 
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bill  of  exceptions  was  not  then  filed^  but  was  filed  afterwardU 
Hence  the  question  is  not  properly  in  ihe  record.    8m  v. 
-Hwr««,  44Ind.579. 
The  judgment  is  affirmed^  with  five  per  cent,  damages  and 

costs. 


Beibsner  v.  Huble. 


CONemnniONAi.  Law.— l\(&Koati(m  qf  Sherds  Sale  in  Oemm  Neiapaper. — 
The  act  of  March  9tli,  1875,  "  providing  forpublication  of  official  matter 
in  German  newspapers/'  Acts  1875,  p.  75,  so  far  as  it  applies  to  notices 
of  sales  of  real  estate  on  execution,  is  an  act  regulating  the  practice  in 
courts  of  justice,  and  is  local  and  special,  and  therefore  is  in  conflict  with 
sections  22  and  23  of  article  4  of  the  constitution  of  the  State. 

Amendment  of  Laws. — SeeHon  467  of  the  CodcSheriff^a  iSb^es.— Section 
467  of  the  civil  code  was  amended  and  entirely  superseded  by  the  act  of 
February  2d,  1855,  2  G.  A  H.  249.  Therefore,  the  act  of  March  llth, 
1875,  Acts  1875,  p.  115,  purporting  to  be  amendatory  of  said  section  467« 
is  wholly  inoperative. 

From  the  Marion  Superior  Court. 

N.  B.  Taylor  J  F.  Bandy  and  E,  Tayhr,  for  appellant. 

J*.  E.  McDonald  and  J.  M.  BuUer,  for  appellee. 

Downey,  J. — ^This  was  a  motion  or  complaint  by  the 
appellant,  as  sheriff  of  Marion  county,  against  the  appellee,  to 
recover  the  amount  of  the  purchase-money  fi>r  certain  real 
estate  sold  by  the  sheriff  to  appellee. 

It  is  alleged  that  on  the  6th  day  of  May,  1875,  the  Singer 
Manufacturing  Company  recovered  a  judgment  against  Andrew 
Schearer ;  that  on  the  11th  day  of  May,  1875,  an  execution 
was  issued  on  the  judgment  to  the  said  sheriff;  that  the  sheriff 
on  the  26th  day  of  August,  1875,  levied  upon,  advertised,  and 
on  the  18th  day  of  September,  1875,  sold  to  the  appellee  cer- 
tain real  estate  of  the  execution  defendant  in  Marion  county, 
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and  tendered  him  a  certificate  of  purchase  therefor,  and  that 
the  defendant  refnsed  to  pay  the  purchase-money. 

The  defendant  answered,  admitting  that  he  made  the  pur- 
chase, but  setting  up  as  a  reason  why  lie  did  not  pay  the  pur- 
chase-money, that  Marion  county  contains  more  than  fifteen 
thousand  inhabitants,  and  that  the  sheriff  had  not  advertised 
the  notice  of  the  sale  of  the  real  estate  in  a  German  newspaper, 
one  or  more  of  which  were  published  in  the  county. 

The  appellant  demurred  to  this  answer,  and  the  demurrer 
was  overruled,  and  there  was  judgment  for  the  defendant. 

Upon  appeal  to  the  general  term  of  the  superior  court,  this 
judgment  was  affirmed,  and  from  that  judgment  an  appeal  was 
taken  to  this  court,  where  the  ruling  of  the  court  in  general 
term  is  assigned  as  error. 

The  law  in  force  prior  to  March  9th,  1875,  2  6.  &  H.  249, 
sec.  467,  as  it  was  amended  in  1855,  provides,  that  '^  the  time 
and  place  of  making  sale  of  real  estate,  on  execution,  shall  be 
publicly  advertised  by  the  sheriff,  for  at  least  twenty  days  suc- 
cessively, next  before  the  day  of  sale,  by  posting  up  written  or 
printed  notices  thereof,  in  three  public  places  in  the  township  in 
which  the  real  estate  is  situated,  and  a  like  advertisement  at 
the  door  of  the  court-house  of  the  county ;  and  also  by  adver- 
tising the  same,  for  three  weeks  successively,  in  a  new^>aper 
printed  nearest  to  the  real  estate,  if  any  such  newspaper  be 
printed  within  the  jurisdiction  of  the  sheriff;  provided,  that 
if  the  publisher  of  such  newspaper  shall  neglect  or  refiise  to 
publish  such  notice  when  requested  so  to  do  by  the  sheriff,  it 
shall  be  lawful  for  the  sheriff  to  publish  the  same  in  any  other 
newspaper  published  within  his  jurisdiction ;  or  if  there  be 
no  other  such  newspaper  published  in  the  county,  the  sheriff 
may  dispense  with  the  publication  of  such  notice  in  a  news- 
paper, and  the  land  may  be  sold  without  such  publication ; 
and  the  sheriff  shall,  in  his  return  of  such  writ,  state  the 
reiusal  of  the  publisher  of  such  newspaper  to  publish  the 
notice ;  which  return  shall  have  the  same  effect  in  evidence  as 
the  official  returns  of  sheriff  in  other  cases.'' 

On  the  9th  day  of  March,  1875,  the  following  act  was 
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passed  and  approved,  and  went  into  force  in  conseqnenoe  of  a 
declared  emergency : 

'^  That  in  any  connly  containing  fifteen  thousand  or  more 
inhabitants,  and  wherein  a  newspaper  in  the  German  language 
is  published,  all  public  notices  of  sales  of  real  estate  for  delin- 
quent taxes,  or  by  virtue  of  any  execution,  order  or  decree 
of  any  court  of  record,  in  such  county,  and  all  other  public 
notices  of  official  matter  by  the  county  authority,  now  by  law 
required  to  be  published  in  any  newspaper,  shall,  in  additi<m 
to  the  publication  heretofore  required,  be  published  in  one  of 
the  Oerman  newspapers  having  general  circulation  in  such 
county,  and  said  notice,  shall  be  published  in  such  German 
paper  in  the  same  manner,  and  for  the  same  time,  such  notices 
now  are  required  to  be  made  and  published.'' 

Then  follows  the  section  declaring  an  emergency  for  the 
immediate  taking  effect  of  the  act.  Acts  Reg.  Ses.  1876,  p.  76* 

On  the  11th  day  of  March,  1876,  an  act  was  passed  and 
approved,  entitled  as  follows : 

''An  act  to  amend  the  four  hundred  and  sixty-seventh  sec- 
tion  of  an  act  entitled  'An  act  to  revise,  simplify  and  abridge 
the  rules,  practice,  pleadings  and  forms,  in  civil  cases,  in  the 
courts  of  this  State,  to  abolish  distinct  forms  of  actions  at  law, 
and  to  provide  for  the  administration  of  justice  in  a  uniform 
mode  of  pleading  and  practice,  without  distinction  between 
law  and  equity.' '' 

The  body  of  the  act  is  as  follows : 

"  That  section 467  of  an  actentitled  'An  act  to  revise,  sim- 
plify,' ''  etc.,  reciting  the  title  as  above,  "be  amended  to  read 
as  follows :  Sec.  467.  The  time  and  place  of  making  salQ  of 
real  estate,  on  execution,  shall  be  publicly  advertised  by  the 
sheriff  for  at  least  twenty  days  successively  next  before  the 
day  of  sale,  by  posting  up  written  or  printed  notices  thereof 
in  three  public  places  in  the  township  in  which  the  real  estate 
is  situated,  and  a  like  advertisement  at  the  door  of  the  court- 
house of  the  counly,  and,  also,  by  advertising  the  same  for 
three  weeks  successively  in  a  newspaper  of  general  circulation 
printed  within  the  jurisdiction  of  said  sheriff;  provided,  that 
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if  the  sheriff  shall  be  unable  to  piocore  the  publication  of 
said  notice  in  some  newspaper  of  general  circulation  printed 
within  his  county,  it  shall  be  lawful  for  him  to  dispense  with 
the  publication  of  said  notice,  and  the  land  may  be  sold  without 
such  publication,  and  the  sheriff  shall,  in  his  return  of  such 
writ,  state  his  inability  to  procure  such  publication,  and  such 
letom  shall  have  the  same  effect  in  evidence  as  the  official 
xetoms  of  sherifb  in  other  cases.'' 

It  is  urged  by  counsel  for  the  appellant,  liiat  the  act  of  March 
9th,  1875,  above  set  forth,  is  invalid,  and  three  reasons  or 
grounds  are  stated  and  relied  upon : 

1.  That  the  title  of  the  act  is  not  sufficient  under  section  19 
of  article  4  of  the  constitution  of  the  State;  that  the  law 
requiring  notice  of  sherifis'  sales  is  apart  of  the  code  of  prao* 
tice,  and  the  act  should  have  been  in  form  an  act  to  amend 
iSbe  section  in  the  code  on  that  subject 

2.  That  the  act  is  in  conflict  with  sections  22  and  23  of 
article  4  of  the  constitution  of  the  State ;  that  all  laws  regu- 
lating the  practice  in  courts  of  justice  must  be  uniform;  that 
this  act  is  in  relation  to  practice  in  courts  of  justice,  and  pre- 
scribes a  dijBferent  rule  in  the  courts  in  different  counties  of  the 
State,  and  is  such  a  law  as  section  22  of  the  constitution  was 
intended  to  prohibit. 

3.  That  the  act  approved  March  11th,  1875,  above  set  out, 
repeals  by  implication  the  act  of  March  9th,  1875 — the  act  in 
question — ^it  having  been  passed  two  days  later ;  that  the  last 
act  undertakes  to  prescribe  the  manner  in  which  sheriffs'  sales 
shall  be  advertised,  is  complete  in  itself^  and  is  in  conflict  with 
the  former  act,  as  that  requires  a  different  mode  of  advertising 
from  the  last  act. 

We  pass  over  the  first  objection  to  the  act,  and  proceed  to 
consider  the  second  and  third. 

So  much  of  section  22  of  article  4  of  the  constitution  of 
the  State  as  is  material  to  the  question  in  hand  is  as  follows: 

*^  The  General  Assembly  shdl  not  pass  local  or  special  laws 
in  any  of  the  following  enumerated  cases ;  that  is  to  say :    * 
*    *    Regulating  the  practice  in  courts  of  justice." 
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And  so  much  of  section  23  of  the  same  article  as  relates 
to  the  question  before  us  is  as  follows : 

'^  In  all  the  cases  enumerated  in  the  preceding  section^    * 
^    *    all  laws  shall  be  general^  and  of  unifonfi  operation 
throughout  the  State/' 

We  are  of  the  opinion  that  the  law  in  question  is  a  law 
relating  to  practice  in  the  courts^  witiiin  the  meaning  of  the 
twenty-second  section.  The  issuing  of  executions,  the  requi- 
sites thereof,  the  levy,  appraisement  of  the  property  levied 
upon,  the  advertisement  of  the  property  for  sale,  the  manner 
of  selling,  the  return  of  the  writ,  etc.,  are  all  regulated  by  the 
code  of  practice  in  civil  cases.  2  G.  &  H.  220,  €i  seq.  The 
subject  of  executions,  and  the  proceedings  thereon  by  the 
sheriff,  are  embraced  in  the  approved  works  on  practice.  In 
Tomlins  Law  Diet.,  under  the  title  of  ^^  Practice  of  the  Courts/' 
he  gives  this  general  definition : 

"  By  this  is  understood  the  form  and  manner  of  conducting 
and  carrying  on  suits  or  prosecutions  at  law  or  in  equity,  civil 
or  criminal,  through  their  various  stages,  from  the  commence- 
ment of  the  process  to  final  judgment  and  execution ;  accord- 
ing to  the  principles  of  law  and  the  rules  laid  down  by  the 
several  courts." 

After  speaking  of  the  various  steps  in  the  cause,  the  author 
says: 

'^  When  execution  is  over,  the  cause  is  over ;  but  a  cause 
may,  on  many  occasions,  come  much  sooner  to  an  end,  and  in 
a  direction  very  different  fix>m  what  has  been  mentioned ;  it 
may  come  sooner  to  a  trial,  or  it  may  come  to  execution  with- 
out a  trial.*' 

It  is  clear,  we  thiuk,  that  the  law  in  question  is  local  and 
special.  It  is  just  as  much  a  local  law  as  if  the  counties  to 
which  it  applies  had  been  designated  by  their  names. 

Assuming  that  two-thirds  of  the  counties  in  the  State  have 
each  a  population  of  fifteen  thousand  or  over,  then  the  law 
would  be  in  force  in  two-thirds  of  the  counties  of  the  State 
and  not  ia  force  in  the  other  third,  and  in  the  counties  having 
less  than  fifteen  thousand  population,  no  matter  how  many  of 
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its  inhabitants  read  the  German  langnage,  or  how  many  papers 
in  that  langnage  may  be  published  in  the  connty,  the  sheriff 
woold  have  no  legal  authorily  for  adveitising  in  the  German 
newspapers.  It  is  not  possible  that  this  law  can  now  have 
any  operation  in  many  of  the  connties  of  the  State  for  lack 
of  the  reqoisite  population,  and  in  some  of  them  such  will,  in 
all  probability,  always  be  the  case. 

Another  objectionable  featore  of  the  law  is  this :  It  applies 
a  different  rule  of  practice  to  executions  in  the  hands  of  the 
same  sheriff.  If  the  sheriff  of  Marion  county,  for  example^ 
has  an  execution  in  his  hands  issued  on  a  judgment  rendered 
in  Marion  county,  and  another  execution  in  his  hands  issued 
on  a  judgment  rendered  in  some  other  county  of  the  State,  on 
the  forst  he  must  advertise  the  sale  of  lands  in  a  German  paper^ 
while  on  the  second  he  must  not.  The  langnage  of  the  law 
is,  '^  by  virtue  of  any  execution,  order  or  decree  of  any  court 
of  record  in  such  county  •''  In  this  the  law  is  not  general  and 
of  uniform  operation.  Had  the  law  provided  for  publication 
of  such  notices  in  all  cases  where  there  was  a  newspaper  printed, 
etc.,  in  the  German  language,  a  different  question  would  have 
been  presented. 

Having  disposed  of  the  second  objection,  so  fiur  as  we  deem 
the  law  in  conflict  with  the  constitution,  we  may  remark  upon 
the  law  generally,  that  it  does  not  seem  to  be  based  on  the 
utility  or  importance  of  giving  notice  of  such  sales  to  persons 
reading  the  German  language.  As  we  have  already  said,  it 
takes  no  account  of  the  number  of  such  persons  in  a  county. 
If  there  is  ever  so  small  anumber  of  persons  in  acounty hav- 
ing a  population  of  fifteen  thousand,  who  read  that  language, 
still,  if  there  is  a  German  paper  published  there,  the  sheriff 
must  advertise  in  that  paper.  On  the  other  hand,  if  a  large 
majority  of  the  population  in  any  county,  having  less  than 
fifteen  thousand  population,  read  the  German,  and  if  they  have 
a  German  paper,  the  sheriff  cannot  l^ally  advertise  in  such 
paper. 

Certainty  in  l^al  proceedings,  and  especially  where  titie  to 
lands  is  involved,  is  exceedingly  desirable  and  important  How 
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is  it  to  be  ascertained^  under  this  law,  when  the  question  arises 
whether  a  connty  at  a  given  date  has  fifteen  thousand  popula- 
tion or  not?  The  law  does  not  provide  how  this  is  to  be 
done.  By  the  last  census,  one  county  in  the  State  had  pre- 
cisely fifteen  thousand  population.  How  is  it  to  be  shown 
what  its  population  is  now,  or  at  any  other  date?  Several 
other  counties,  in  point  of  number,  fisdl  near  the  dividing  line. 
The  law  does  not  adopt  the  last  or  any  other  census  as  a  basis. 
We  think  the  law  invalid  on  account  of  its  repugnancy  to  the 
twentynsecond  and  twenly-third  sections  of  artiole  4  of  the 
constitution  of  the  State. 

The  third  objection  to  the  validity  of  the  law  is  based  upon 
the  supposition  that  it  was  repealed  by  the  later  act  of  March 
11th,  1875.  This  presents  a  question  which  has  already  been 
decided  in  several  cases.  Under  these  rulings,  the  last  named 
act  is  inoperative.  It  will  be  observed  that  the  act  of  March 
11th  professes  to  amend  the  four  hundred  and  sixty-seventh 
section  of  the  civil  code ;  but  that  section  was  amended  and 
entirely  superseded  by  the  act  of  1855.  Acts  1855,  p.  57. 
The  section  as  amended  is  also  found  in  2  G.  &  H.  249. 
Thus  the  act  of  March  11th,  1875,  undertook  to  amend  a  sec- 
tion of  the  civil  code  which  had  no  existence,  and,  according 
to  the  cases  cited,  was  wholly  inoperative.  Draper  v.  FaUeji, 
33  Ind.  465 ;  Boardof  OommsdonerSyCto.,  v.  Jfaribfe, 46 Ind. 
96 ;  Blahemore  v.  DoUm,  ante,  p.  194. 

The  judgmentis  reversed,  with  costs,  and  the  cause  remanded 
for  further  proceedings. 
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FBAcncB. — MoUonfir  Coniinuanoc — An  affidavit  for  acontinuanoe,  alleging 
that  notice  to  take  depositions  in  a  distant  cit7,  giving  the  time  and  place, 
was  given  to  the  opposite  party,  and  that  the  notice  was  sent  to  the  officer 
hefore  whom  the  depositions  were  to  be  taken,  in  ample  time  to  airive  and 
give  the  officer  time  to'  serve  the  witnesses,  and  that,  for  some  reason 
onknown  to  the  affiant,  the  depositions  have  not  arrived,  is  insafficientfor 
not  showing  that  the  names  of  the  witnesses  or  the  facts  to  be  elicited 
were  given  to  the  officer,  or  that  he  had  any  means  to  obtain  their  deposi- 
tions^ or  that  any  depositions  were  in  fact  taken,  or  well  grounded  belief 
that  they  were  taken. 

EviDSNCE. — Ii^tmcy. — In  a  snit  upon  a  promissory  note  given  for  the  ser- 
vices of  an  attorney  ia  defending  the  maker  on  a  charge  of  homicide, 
when  a  plea  of  infancy  is  made  by  the  maker,  it  is  competent  for  the 
plaintiff  to  prove  that  on  the  trial  of  the  defendant  on  the  chaige  of  hom- 
icide^ no  plea  or  defence  was  made  by  the  defendant  on  the  ground  that 
he  was  a  minor. 

8amb.— Qpiftim  as  to  Age.—lL  witness,  who  has  testified  to  the  personal 
appearance  of  a  defendant  who  pleads  infancy  at  the  time  of  making  the 
contract  sued  on,  may  be  allowed  to  state  his  opinion  as  to  the  age  of  the 
defendant 

From  the  Marion  Superior  Court. 

D.  F.  £t£m8^  for  appellant. 

J.  B.  McFadden,  for  appellee. 

BiDDLE^  J. — ^The  appellee  sued  the  appellant^  before  a  jub- 
tioe  of  the  peaoe^  on  a  promifisory  note  for  fiffy  dollars^  and 
recovered  judgment.  On  appeal  to  the  superior  courts  the 
appellee  had  judgment  again. 

A  new  trial  was  granted.  At  the  third  trials  the  appellant 
moved  the  court  for  a  oontinuance,  founded  on  an  affidavit. 
The  continuance  was  denied  him.  This  is  the  first  error  com- 
plained of. 

The  affidavit  states  that  the  appellant  was  a  minor  when  he 
made  the  note;  that  he  can  prove  this  fact  by  his  fitther  and 
mother,  who  reside  in  the  city  of  New  York ;  that  he  gave 
notiee  to  his  opponent  that  he  would  take  depositions  in  New 
York,  naming  the  time  and  place ;  ^^  that  defendant s'^  (appel- 
lant's) '^attorney  immediately  sentsaidnotice  to  theofficer  before 
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whom  the  depositions  were  to  be  taken^  in  ample  time  for  the 
same  to  arrive  there  in  the  cify  of  New  York  and  give  said 
officer  ample  time  to  sommon  said  witnesses  to  appear  before 
him  on  said  19th  day  of  September;  that^  for  some  reason 
wholly  unknown  to  this  affiant,  said  depositions  have  filled 
to  arrive/' 

The  affidavit  is  insufficient.  It  does  not  show  that  the 
names  of  the  witnesses,  or  {he  &ots  to  beelicited by  their  tes- 
timony, were  ever  given  to  the  officer,  or  that  he  had  any 
knowledge  or  means  to  obtain  their  depositions,  or  that  any 
depositions  were,  in  iaot,  taken,  or  any  well  grounded  bdidT 
that  they  were  taken.  It  simply  shows  a  proper  notice,  sent 
to  the  proper  officer,  in  proper  time.  This  is  not  enou^. 
There  was  no  reasonable  hope  that  any  depositions  ever  would 
arrive  without  having  used  greater  diligence  and  more  efficient 
means  to  obtain  them. 

The  court  committed  no  error  in  overroling  the  motion  for 
a  continuance.  HaU  v.  2%6  8Ude,  8  Ind.  439 ;  Pence  v. 
ChriOma/n,  15  Ind.  257 ;  Eirland  v.  Kline,  16  Ind.  313 ;  Mngg 
V.  Graves,  22  Ind.  236 ;  Lcme  v.  The  StaJte,  27  Ind.  108. 

After  the  motion  was  overruled,  a  trial  by  the  court  was 
had,  and  a  finding  and  judgment  against  the  appellant  for  the 
third  time.  Again  a  motion  for  a  new  trial  was  made ;  the 
court  overruled  it,  and  the  appellant  excepted  and  appealed. 

The  defence  to  the  note  in  question  was  the  minority  of  the 
maker.  It  appears  that  it  had  been  given  to  the  appellee  for 
services  rendered  as  an  attorney  in  the  defence  of  the  appel- 
lant on  a  charge  of  felonious  homicide.  After  the  appellant 
had  introduced  his  evidence  tending  to  show  that  he  was  a 
minor  at  the  time  he  made  the  note,  the  appellee  asked  Henry 
Doble,  a  competent  witness,  the  following  question,  in  refer- 
ence to  the  appellant's  trial  for  homicide :  '^  Was  there  any 
plea  or  defence  made  for  him  on  the  ground  that  he  was  a 
minor  y' 

This  question  was  objected  to  by  the  appellant  as  being 
incompetent,  irrelevant,  and  not  responsive  to  any  evidence 
introduced  by  the  appellant. 
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The  court  overmled  the  objection,  and  Doble  answered, 
^^  There  was  no  defence  made  or  suggested  that  he  waa  a  minor ; 
never  heard  anything  about  his  age  till  recently/' 

We  think  this  was  a  negative  circumstance,  competent  to  go 
to  the  jury  for  what  it  was  worth.  There  was  no  error  in  the 
ruling. 

Doble,  after  having  stated  that  appellant,  at  the  time  of  his 
trial  for  the  homicide, ''  had  heavy  black  whiskers  all  over  his 
fitce,  just  as  he  has  now/'  was  asked  the  following  question : 

"  From  what  you  know  of  him,  and  from  what  you  have 
stated,  give  your  opinion  as  to  his  age  at  that  time." 

This  question  was  also  objected  to  as  being  irrelevant  and 
incompetent,  and  having  no  proper  ground  laid. 

The  objection  was  overruled  by  the  court,  and  the  witness 
answered : 

"  I  would  say,  from  his  appearance,  he  was  twenty-three  or 
twenty-four  years  old.'' 

We  think  there  was  no  error  in  this.  After  describing  the 
appearance  of  the  appellant,  it  was  competent  for  the  witness 
to  express  an  opinion  of  his  age  at  the  time. 

Similar  questions  were  put  to  several  other  witnesses,  and 
answered  in  the  same  way ;  they  need  not,  t^ierefore,  be  more 
particularly  noticed. 

The  appellant  thinks  the  evidence  does  not  sustain  the  find- 
ings. We  are  of  a  different  opinion.  We  think  that  it  fidrly 
establishes  the  &ct  that  he  was  of  age  when  he  made  the  note, 
and  that  he  ratified  it  some  twelve  years  afterwards. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages. 


Vol.  L. — 28 
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ATTOBKET.---i8^iq3ei»8u>»yroni  I^raeUioe. — ^Where  a  jadgment  has  been  leoor- 
eied  against  two  attorneyB  as  partnen^  lor  money  collected  by  them  and 
not  paid  over  to  their  dient^  and  where  the  partneiBhip  has  been  dissolved, 
and  the  debts  due  the  firm  have  been  assigned  to  one  of  the  partners,  who 
has  assumed  to  pay  the  judgment,  a  failure  to  collect  and  apply  such  debts 
to  the  payment  of  the  judgment  will  not  authorise  the  suspension  of  the 
attorney  to  whom  the  accounts  have  been  assigned. 

From  the  Marion  Ciyil  Circoit  Court 

S.  CXaypool,  J.  X.  MtcheU,  and  W.  A.  Ktichamy  for  appellant. 

J*.  Hanna  and  F.  Kn^ler,  for  appellees. 

Downey,  J. — ^This  is  a  continuation  of  the  case  between 
the  same  parties  in  41  Ind.  341.  On  retnm  of  the  case  tc 
the  circuit  court,  an  amended  complaint  was  filed,  to  which  a 
demurrer  was  filed  by  Klingensmith,  which  was  sustained  hj 
the  court. 

This  ruling  of  the  court  constitutes  the  allied  error. 

The  amended  complaint  charges,  in  substance,  that  in 
August,  1867,  the  said  Klingensmith  and  Bums  were  and  still 
are  practising  attomcTS  of  the  said  court,  and  as  such  engaged 
in  the  business  of  collecting  moneys,  by  process  of  law,  for 
such  suitors  as  should  choose  to  entrust  business  to  their  care : 
that  the  plaintiff  placed  in  their  hands  for  collection  a  certain 
note  on  one  Eden,  for  which  the  defendants  executed  to  him 
a  receipt,  set  out ;  that  afterward,  in  July,  1868,  the  defend- 
ants received  the  full  amount  of  the  note,  five  hundred  and 
seventy-eight  dollars  and  fifty-eight  cents ;  that  the  defendants, 
though  often  thereto  requested,  have  wholly  neglected,  fiuled, 
and  refused  to  pay  the  same  or  any  part  thereof  to  the  plain- 
tiff, but  said  Bums,  by  his  culpable  negligence,  casually  lost 
the  same ;  that  the  defendants  at  the  time  were  partners,  and 
that  there  was  due  them  as  such  partners,  and  applicable  first 
on  their  partnership  debts,  large  amounts  of  money  as  fees 
fix)m  their  said  business  as  attomeyq;  that  the  interest  of  said 
Bums  was  one-half  thereo£ 
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A  list  of  the  amounts  dne  them,  in  the  aggregate  fifteen 
hnndred  and  fifteen  dollars  and  thirty-seven  oents^  is  filed  with 
and  made  part  of  the  complaint. 

It  is  alleged  that  Bums  is  insolvent  and  unable  to  pay  said 
amount  so  lost  by  him ;  that  he  assigned  the  said  claims  due 
them  to  Klingensmith^  who,  in  consideration  thereof,  agreed 
that  he  would  accept  said  assignment  upon  said  trust  and  would 
fully  and  fidthfully  carry  out  the  same,  and  would  assume  any 
and  all  liability  whatever  on  account  of  said  indebtedness  and 
&ilure  to  pay  over  said  sum  of  money ;  that  said  Klingen- 
fflnith  has  collected  large  amounts  thereon,  but  he  is  unable  to 
state  the  exact  amount,  but  he  has  wholly  fidled  and  reftised 
to  apply  the  same  or  any  portion  thereof  to  the  payment  of 
said  indebtedness,  but  has  converted  the  same  to  his  own  use, 
and  has  fidled  and  refused  to  make  any  effort  to  collect  por- 
tions of  said  accounts,  although  well  knowing  that  they  are 
collectible,  in  violation  of  the  terms  of  said  trust  and  of  his 
duties  in  the  premises  and  as  an  attorney  of  this  court. 

It  is  alleged  that  on  the  23d  day  of  September,  1871,  the 
plaintiff  recovered  judgment  against  said  Bums  and  Klingen- 
smith  fi>r  said  amount,  etc. 

Prayer,  that  Klingensmith  be  required  to  account  for  all 
sums  collected  on  said  trust,  and  that  he  be  suspended  fix)m 
the  practice  of  his  profession  until  he  shall  pay  off  said  judg- 
ment, and  for  other  proper  relief,  etc. 

The  object  of  this  action  is  not  now  to  recover  a  judgment 
against  E^lingensmith,  or  Bums  and  Klingensmith,  for  the 
money  collected  by  them  for  the  plaintiff.  That  judgment 
was  rendered  before  the  first  appeal  in  this  case  to  this  court, 
and  it  remains  in  fiill  force  in  the  court  below.  By  an  exam- 
ination of  the  case  as  reported  in  41  Ind.,  it  will  be  seen  that 
judgment  was  rendered  for  the  amount  of  the  money  collected, 
and  both  of  the  attorneys  were  suspended  fix>m  practice. 
E^lingensmith  appealed  fix)m  so  much  of  the  judgment  as  sus- 
pended him  from  the  practice,  and  this  part  of  the  judgment 
was  reversed,  on  the  ground  that  he  should  not  be  suspended 
fi>r  the  ill^al  appropriation  of  the  money  by  Bums. 
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We  are  of  the  opinion  that  the  facts  in  the  amended  com- 
plaint; now  before  ub,  do  not  warrant  the  suspension  of  Ellin* 
gensipith  from  practice.  The  money  collected  by  him  on  the 
claims  due  to  the  firm  composed  of  himself  and  Bnms  is  not 
the  money  of  their  client.  See  2  O.  &  H.  329^  sec.  778,  etaeq. 
The  cause,  so  fiir  as  it  sought  a  judgment  for  the  money  col- 
lected and  not  paid  over  by  Klingensmith  and  Bnms  ended  in 
the  judgment  in  the  court  below  against  them.  If  the  appel- 
lant has  any  remedy  against  Ellingensmith  on  account  of  the 
claims  alleged  to  have  been  left  in  his  hands  for  collection,  we 
think  it  must  be  sought  in  some  other  form. 

The  judgment  is  affirmed,  with  costs. 


Mills  v.  The  Boabd  of  Oommibsionebs  of  Hendbickb 

OOTJ»TY. 


TAX.'^Btpaynmthy  Oomim rf  Illegal  Taxes^SuOuie  Chn9lrued.-~-Whm  the 
I^gislatore  directed  the  repayment  to  the  cotmtieB  (Acts  1873^  p.  210)  of 
the  taxes  collected  by  reason  of  the  illegal  addition  hy  the  state  board  of 
equalization  to  the  valuation  of  lands  in  1869,  the  intention  was,  that  the 
same  should  be  refunded  by  the  county  to  the  parties  who  had  paid  the 


Same. — IStaun^pUon,---lt  will  be  presumed  that  the  money  directed  by  the 
above  act  to  be  paid  by  the  State  to  the  counties  has  been  so  paid. 

Same. — ^A  county  to  which  such  fund  is  paid  stands  in  the  position  cf  a 
trustee  for  those  who  paid  such  illegal  taxes. 

&A3CE.— Township  Tax.— Township  tax  paid  on  account  of  the  Hl^gal  addi- 
tion to  the  valnation  of  lands,  made  in  1869,  cannot  be  xeoovered  of  the 
county. 


Prom  the  Hendricks  Circuit  Court. 

G,  C,  Nave,  for  appellant. 

J.  V.  Bddley  and  /•  8.  Ogden,  for  appellee. 
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DowKEY,  J. — ^The  appellant,  a  citizen  and  tax-payer,  pre- 
sented to  the  board  of  commissioners  a  claim  for  thirty-four 
dollars  and  forty-three  cents,  money  erroneously  assessed  and 
collected  from  him  by  the  State  for  state  tax,  and  by  the 
county  for  county  tax,  on  his  real  estate,  for  the  years  1869 
and  1870,  and  moved  the  board  to  direct  that  an  order  be 
issued  to  the  treasurer  in  his  favor  for  the  amount.  A  bill  of 
particulars  was  filed  with  the  claim  as  follows : 

**  To  money  unlawfully  paid  to  the  State  of  Indiana  by  John 
Mills,  in  the  years  1869  and  1870,  for  state  purposes,  and 
which  is  now  in  the  treasurer's  office  of  said  county,  held  in 
trust  for  J.  Mills,  eleven  dollars  and  nine  cents;  to  money 
unlawfully  collected  off  John  Mills  for  county  and  other  pur- 
poses, and  held  by  said  county  of  Hendricks  in  trust  for  John 
Mills,  twenty-three  dollars  and  thirty-four  cents.  Total, 
thirty-four  dollars  and  forty-three  cents." 

The  board  refused  to  allow  the  claim  as  to  state  and  town- 
ship taxes,  and  sustained  it  as  to  county  taxes,  and  allowect 
the  appellant  nine  dollars  and  ninety  cents,  being  the  amount 
of  taxes  paid  by  him  on  account  of  county  tax  for  said  years 
on  the  illegal  assessment  of  ten  per  cent,  on  his  land,  and 
ordered  a  warrant  to  be  drawn  in  his  &vor  for  that  amount. 

On  appeal  to  the  circuit  court  by  the  plaintiff,  the  cause  was 
submitted  on  the  following  agreed  statement  of  facts : 

'^  It  is  agreed  that  on  account  of  the  unauthorized  resolu- 
tion and  action  of  the  State  Board  of  Equalization,  at  its  ses- 
sion at  Indianapolis,  on  the  first  Monday  of  July,  1869,  the 
auditor  of  Hendricks  county,  without  authority  of  law,  added 
to  the  real  estate  appraisement  of  said  county  ten  per  cent., 
which  was  placed  by  him  on  the  tax  duplicate  for  the  years 
1869  and  1870 ;  that  on  account  of  this  addition  of  ten  per 
cent.,  the  plaintiff  paid  for  the  years  1869  and  1870,  on 
account  of  state  revenue,  eleven  dollars  and  nine  cents ;  on 
account  of  county  revenue,  nine  dollars  and  ninety-two  cents; 
on  account  of  township  revenue,  thirteen  dollars  and  forty- 
two  cents ;  which  tax  was,  by  the  plaintiff,  voluntarily  paid  to 
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the  treasurer  at  the  same  time  his  other  taxes  were  paid^  widi- 
out  knowledge  of  its  wrongfol  and  illegal  assessment 

"C.  C.  Nave, 
"Attorney  for  Plaintiff. 
"  Hat>ley  &  Ogden, 
''Attorneys  for  Defendant.'^ 

On  the  &cts  thus  agreed^  the  court  fomid  for  the  defendant^ 
overmled  a  motion  made  by  the  plaintiff  fi>r  a  new  trial,  and 
rendered  judgment  for  the  defendant. 

The  assignment  as  error  of  the  action  of  the  court  in  over- 
ruling the  motion  for  a  new  trial  presents  the  only  question 
in  the  record.  The  grounds  of  the  motion  were,  that  the  find- 
ing of  the  court  was  contrary  to  law,  and  was  not  sustained  by 
the  evidence,  but  was  contrary  thereto. 

The  case  on  the  part  of  the  appellant  is  argued  with  refer- 
ence to  the  statute  of  March  2d,  1853,  Acts  1853,  p.  131,  also 
found  at  p.  110, 1  G.  <&  H.,  and  also  with  reference  to  the  act 
of  March  8th,  1873,  Acts  1873,  p.  210. 

As  we  do  not  wish  to  decide  anything  more  than  is  neces- 
sary to  dispose  of  the  disputed  questions  in  the  case,  we  shall 
assume  that  there  is  no  longer  any  controversy  about  the 
amount  paid  for  county  taxes,  since,  as  to  that,  the  claim  was 
allowed  by  the  commissioners,  and  an  order  was  directed  to 
be  issued  therefor. 

The  question  is,  was  the  county  liable  fer  the  amount  paid* 
for  state  and  township  taxes,  the  other  items  mentioned  in  the 
claim  with  the  county  taxes  ? 

The  act  of  March  2d,  1853,  authorizes,  by  the  first  section, 
the  board  of  commissioners  to  repay  any  amount  wrongfiiUy 
assessed  against  any  person,  etc.,  for  county  taxes.  The  sec- 
ond section  authorizes  the  board,  where  a  portion  of  the  amoiUnt 
wrongfully  assessed  and  paid  has  been  for  state  purposes,  to 
certify  the  amount  to  the  auditor  of  state,  who  is  required  to 
draw  a  warrant  therefor  on  the  treasurer  of  state,  who  is  to 
pay  the  same  out  of  the  state  treasury.  There  is  nothing  in 
this  act  which  affords  the  appellant  any  remedy  in  this  fi>rm 
beyond  the  amount  paid  for  county  taxes. 
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Looking  to  the  act  of  March  8th,  1873,  we  find  that  it 
appropriates  to  Hendricks  connty  nineteen  hundred  and  sev- 
enty-one dollars  and  sixty-four  cents,  on  account  of  the  illegal 
addition  made  by  the  State  Board  of  Equalization,  in  1869,  in 
the  valuation  of  lands,  directs  the  auditor  of  state  to  issue  a 
warrant  therefor  on  the  treasurer  of  state,  in  &.vor  of  the 
county,  and  in  his  next  annual  settlement  with  the  county 
treasurer  for  state  revenue,  to  allow  the  county  treasurer  a 
credit  for  the  amount,  and  the  county  treasurer  is  required  to 
charge  himself  with  the  amount  in  his  account  with  the  county. 
There'is  no  express  provision  in  the  law  for  repayment,  in 
any  way  by  the  county,  to  the  persons  who  paid  the  taxes,  of 
the  amounts  paid  by  tliem. 

It  does  not  appear  by  the  agreed  &cts,  except  as  it  may  be 
inferred  upon  the  presumption  that  the  officers  have  done  their 
duties,  that  the  money  in  the  state  treasury  was  ever,  in  &ct, 
paid  over  to  the  county  as  contemplated  by  the  act. 

The  majority  of  the  court  hold,  as  to  the  state  tax: 

1.  That  when  the  legislature  directed  the  fund  to  be  repaid 
to  the  county,  the  intention  was,  that  the  same  should  be 
redded  by  the  county  to  the  parties  who  had  paid  the  same ; 
that  the  county  stands  in  the  position  of  a  trustee  for  them, 
and  that  they  are  entitled  to  recover  the  amount  from  the 
county. 

2.  They  also  hold  that  no  evidence  that  the  money  was 
actually  paid  over  by  the  State  to  the  county  was  necessary, 
for  the  reason  that  as  it  was  the  duty  of  the  officers  to  pay  the 
same  over,  it  will  be  presumed  that  such  payment  was,  in&ot, 
made  before  this  proceeding  was  commenced. 

Upon  both  of  these  propositions,  the  writer  of  this  opinion 
dissents  from  the  opinion  of  the  majority.  Upon  the  first 
point,  he  is  of  the  opinion,  that,  as  tiie  tax  was  voluntarily 
paid  by  the  appellant,  as  is  shown  by  the  agreed  fiujts,  he  had  no 
right  to  recover  the  amounts  from  any  one.  Jenka  v.  lAma 
Township,  17  Ind.  326 ;  MaHin  v.  Stanfidd,  17  Ind.  336 ; 
Lima  Ibumeh^  v.  Jmks,  20  Ind.  301.  The  money  having 
gone  into  the  public  treasury,  and  being  beyond  the  reach  of 
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the  party  who  paid  it^  there  was  no  legal  duty  rating  upon  the 
State  to  refiind  it.  The  State  might  refimd  it  to  the  parties 
paying  or  not;  as  it  pleased^  or  the  State  might  bestow  it  upon 
the  county  where  it  was  collected^  and  in  that  way^  indirectly^ 
give  the  parties  who  had  paid  it  the  benefit  of  the  fund  in  les- 
sening the  amount  of  taxes  which  they  would^  in  the  future^ 
have  to  pay  for  county  purposes.  The  legislature  saw  fit  to 
pursue  the  latter  course^  and  bestow  the  fimd  upon  the  county, 
without  any  provision  in  the  law  for  paying  the  same  to  the 
persons  from  whom  it  had  been  received.  It  is  scarcely  con- 
ceivable that  the  legislature,  when  it  had  the  matter  in  hand, 
would  have  stopped  short  of  making  such  a  provision,  had  it 
really  intended  that  such  repayment  should  be  mad^.  For  the 
court  to  hold  the  county  bound  to  pay  the  money  to  those  from 
whom  it  was  received,  is  simply  to  supply  this  lack  on  the  part 
of  the  legislature  by  judicial  decision.  The  writer  thinks  it 
would  be  far  better  to  let  the  legislature  do  this,  than  that  it 
should  be  done  by  the  court. 

On  the  second  ground  of  dissent,  the  writer  does  not  think 
that  there  is  any  presumption  that  the  money  which  was  in  the 
state  treasury  has  been  paid  into  the  county  treasury,  and  he 
thinks  that,  without  evidence  of  that  fact,  the  case  was  rightly 
decided  by  the  circuit  court  against  the  appellant.  He  concedeij 
that  there  are  cases  where  presumptions  will  be  made  as  to  the 
acts  of  officers,  but  does  not  think  there  is  any  rule  of  law 
which  will  enable  the  court  to  presume  the  doing  of  acts,  such 
as  those  required  to  be  done  in  this  case  to  transfer  the  money 
in  question  fix)m  the  state  to  the  county  treasury.  And  if 
this  could  be  presumed,  he  does  not  think  that  there  is  or  can 
be  any  presumption  as  to  the  time  when  such  acts  were  done. 
The  maxim,  omnia  prcesumuntur  rite  et  solem/nUer  esse  acta,  in 
none  of  its  applications,  can  operate  to  this  extent  to  supply 
the  place  of  evidence.  Best  Presumptive  Ev.  74, star  paging; 
Broom  Leg.  Max.  942. 

As  to  the  township  tax,  we  all  agree  that  the  judgment  is 
right.  The  tax  was  voluntarily  paid,  and,  under  the  decisions 
cited,  cannot  be  recovered  back.  We  think  also  that  the  county 


MAT  TERM,  1875.  441 

Haanelnna  el  aL  tn^CcKeman  el  oL 

IB  not  required^  if  there  was  no  other  objection^  to  refimd 
township  taxes. 

The  judgment  is  reversed^  with  costs^  and  the  caoseremanded 
tor  fiiriher  proceedings. 


HaSSELMAN  ET  AL.  v.  MoEeBNAN  ET  All. 
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151    468 
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MOBTGAQOB  ASD  MoBiOA^EE.— £^A<  qf  Botdor  qf  JwMor  Mortgage  to  {^  ^ 
Bedeem,— The  holder  of  a  junior  mortgage  who  has  foredoeeil  his  mort- 
gage in  a  suit  without  making  a  senior  mortgagee  a  party,  and  who  has 
bought  in  the  mortgaged  premises  at  a  sheriff's  sale  on  the  decree,  has  a 
right  to  redeem  the  mortgaged  premises  from  the  senior  mortgage,  Uiough 
the  senior  mortgagee  may  have  previously  foreclosed  his  mortgage  with- 
out making  the  holder  of  the  junior  mortgage  a  party  to  the  action,  and 
though  the  premises  may  have  been  sold  by  the  sheriff  on  the  decree  and 
bought  in  by  the  senior  mortgagee,  and  though  the  assignment  of  the 
unior  mortgage  to  the  holder  thereof  was  not  placed  of  record. 

Baxx.— Assignment  qf  Mortgage,'-Beeordingr—Thete\mngDo  statute  proyid- 
iug  for  the  recording  of  assignments  of  mortgages  and  making  such 
records  notice,  parties  are  not  guilty  of  laches  in  not  recording  assignments 
of  mortgages. 

From  the  Marion  Superior  Court. 

A.  O.  Porter,  B.  Harrison,  and  0.  C.  Hines,  for  appellants. 

/.  W.  NuAol  and  L.  Jordan,  for  appellees. 

WoBDEN,  J. — Action  by  the  appellants  against  the  appel- 
lees,  to  redeem  certain  real  estate  described  in  the  complaint. 

Demurrer  for  want  of  sufficient  &cts  sustained  to  the  com- 
plaint^ and  judgment  for  the  defendants  at  special  term ;  and 
judgment  affirmed  at  general  term. 

The  material  fitcts  alleged  in  the  complaint  are^  that  on 
January  22d,  1866,  one  Matthew  B.  Tilbury  was  the  owner 
of  the  real  estate  described,  and  on  that  day  he  mortgaged  it 
to  the  defendants,  McKeman,  Pierce,  and  Tandes,  to  secure 
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the  payment  of  a  debt  which  he  owed  them.  Afterward,  by 
a  conveyance  fix>m  Tilbury  and  by  mesne  conveyances,  the 
title  to  the  property  became  vested  in  one  Henry  Weber;  and 
on  March  23d,  1867,  Weber  mortgaged  the  property  to  one 
Thomas  Brooker,  to  secure  the  payment  of  certain  notes,  and 
on  April  15th,  1867,  Brooker  endorsed  the  notes  and  mort- 
gage to  the  plainti£&,  Hasselman  and  Watson. 

On  May  6th,  1868,  the  defendants  instituted  an  action  in 
the  Marion  Court  of  Common  Pleas,  to  foreclose  their  said 
mortgage,  making  Tilbury,  Weber,  and  Brooker  parties,  but 
not  the  plainti£&  herein,  and  such  proceedings  were  had  in 
said  action  as  that,  on  April  20th,  1869,  a  judgment  of  fore- 
closure was  entered  in  favor  of  the  plaintiffi  in  that  action, 
and  on  June  18th,  1870,  the  property  was  sold  under  the  judg- 
ment, the  plaintifis  in  that  action,  the  defendants  herein,  being 
the  purchasers,  for  the  amount  of  their  debt.  The  defendants 
have  received  the  sheriff '*s  deed  in  pursuance  of  the  sale  thus 
made.    The  plainti£&  had  no  notice  of  said  action. 

On  May  22d,  1868,  the  plaintiff  commenced  an  action  in 
the  Marion  Court  of  Common  Pleas,  to  foreclose  the  mortgage 
thus  assigned  to  them  by  Brooker,  making  Weber  and  others 
parties,  but  not  the  defendants  herein,  because  they  were  senior 
incumbrancers,  and  such  proceedings  were  thereupon  had  that, 
on  May  13th,  1869,  a  judgment  of  foreclosure  was  rendered 
in  favor  of  the  plainti^ ;  and  on  June  12th,  1869,  the  prop- 
erty- was  sold  under  said  judgment,  and  the  plaintiffi,  being  the 
purchasers  thereof,  have  received  the  sheriff's  deed  for 
the  same. 

On  November  7th,  1871,  the  plaintiff  tendered  to  the 
defendants  the  amount  necessary  to  redeem  the  premises, 
which  amount  is  brought  into  court,  etc.,  but  the  defendants 
refused  to  receive  the  same,  or  to  permit  the  plainti&  to 
redeem.  The  maker  and  indorser  of  the  notes  held  by  the 
plaintiflfe  are  insolvent.  Prayer,  that  the  plainti^b  be  permitted 
to  redeem,  etc. 

We  are  of  opinion  that,  on  the  &cts  allied,  the  plaintifi 
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were  entitled  to  tedeem^  and  that  the  court  belo^  erred  in 
affirming  the  judgment  rendered  at  special  term. 

The  plainti£&  were  th6  holders  of  a  junior  mortgage^  and^ 
although  they  have  foreclosed  their  mortgage  and  bought  the 
mortgaged  premises^  they  have  the  right  to  redeem  the  prior 
mortgage  held  by  the  defendants^  unless  something  has  inter- 
vened to  take  away  that  right.  The  defendants,  however,  have 
for^losed  their  mortgage  and  purchased  the  premises.  They 
occupy  the  position  of  purchasers,  rather  than  mortgagees,  as 
against  all  persons  who  were  parties  to  their  action  to  fore- 
close. As  a  general  rule,  where  a  junior  mortgagee  is  not  made 
a  party  to  an  action  to  foreclose  a  senior  mortgage,  the  fore- 
closure does  not  afifect  him,  and  as  to  him  all  things  remain  as 
if  there  had  been  no  foreclosure.  Holmes  v.  Byhee,  34  Ind* 
262.  His  right  in  such  case  to  redeem  the  prior  mortgage,  in 
order  to  make  his  own  available,  is  undoubted. 

But  it  is  claimed  that  the  rule  cannot  apply  to  cases  where 
the  holder  of  the  prior  mortgage  makes  all  persons,  of  whose 
subsequent  incumbrances  he  has  any  notice,  actual  or  construc- 
tive, parties  to  the  action  to  foreclose.  In  other  words,  that 
subsequent  incumbrancers,  of  whose  claims  the  prior  incum- 
brancer had  no  notice,  actual  or  constructive,  though  not  made 
parties,  will  be  bound  by  the  foreclosure  and  sale,  and  that  the 
purchaser  at  such  sale  will,  as  an  innocent  purchaser,  hold  the 
property  discharged  of  such  subsequent  incumbrance. 

It  may  be  assumed  in  the  case  in  judgment  that  the  defend- 
ants, when  th^  foreclosed  their  mortgage,  knew  that  Weber 
had  become  the  purchaser  of  the  equity  of  redemption,  and 
that  he  had  executed  the  mortgage  to  Brooker,  for  these  per- 
sons were  made  parties  to  that  action.  But  there  is  nothing 
in  the  case  indicating  that  they  had  any  knowledge  of  the 
transfer  by  Brooker  of  the  notes  and  mortgage  to  the  plain- 
tiffi.  We  have  no  statute  providing  for  the  recording  of 
assignments  of  mortgages,  and  making  such  record  notice ; 
hence  the  plaintiflfe  were  guilty  of  no  laches. 

It  would  be  something  of  a  hardship  upon  a  purchaser,  who 
had  puidiased  on  the  supposition  that  all  incumbrancers 
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had  been  made  parties^  and  that  he  was  acquiring  a  perfect 
title,  to  have  the  property  redeemed  by  a  subsequent  incum- 
brancer. But,  on  the  other  hand,  it  would  be  a  great  hard- 
ship upon  a  subsequent  incumbrancer,  who  hiniself  has  been 
guilty  of  no  laches,  to  be  cut  off  from  the  right  of  redemption 
by  a  judgment  to  which  he  was  no  party,  and  a  sale  under  it. 
The  right  of  redemption  in  such  case  we  think  well  estab- 
lished by  the  authorities.  Haines  v.  Beach,  3  Johns.  Ch. 
469,  is  in  point,  and,  upon  an  examination  of  the  authorities, 
fiilly  establishes  the  right  of  redemption  in  such  casef  See, 
also,  8mfl  v.  Edson,  5  Conn.  531.  The  cases  of  Murdoch  v. 
Ford,  17  Ind.  52,  and  Davis  v.  Langsdah,  41  Ind.  399,  may 
also  be  noted  a&  bearing  romotely  upon  the  question. 

It  seems  to  have  been  the  practice  in  chancery,  in  bills  of 
foreclosure,  to  put  an  interrogatory  to  the  mortgagor,  etc., 
whether  there  were  any  and  what  incumbrancers ;  and  if  the 
answer  states  any,  it  has  been  the  practice  to  make  them  par- 
ties.   Story  Eq.  PL,  sec.  193,  note. 

In  the  defendants'  action  to  foreclose,  had  an  interrogatory 
been  put  to  Brooker,  it  would  have  probably  developed  the 
&ct  that  he  had  transferred  the  notes  and  mortgage  to  the 
plaintiff,  and  they  could  have  been  made  parties. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings,  in  accordance  ^with  this 
opinion. 

Opinion  filed  November  term,  1874 ;  petition  for  a  rehearing  ovemiled 
November  term,  1S75. 


Potter  v.  Mabike. 


Fl32AI)(IN0.---J?a6ton^.---.dbMtter.--To  a  suit  upon  a  promiasoiy  not^  an 
answer  by  the  mabsr  that  thepayee  claimed  to  be  pregnant  with  a  bastari 
child  by  the  son  of  the  maker,  and  he  made  the  note  for  the  sole  purpose 
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of  maintaining  the  child,  and  thia  ^ras  the  only  coDsiderationy  ahova  that 
the  note  waa  given  without  conwideration,  and  the  answer  ia  good  on 
demniier. 


From  the  Wayne  CSiroiiit  Court 

T.  J,  Study,  &T  appellant. 

W.  A,  Biekle,  for  appellee. 

Downey^  J. — Action  by  the  appellee  against  the  appellant^ 
on  a  promissory  note.  The  note  was  made  by  Potter  to  Mary 
E.  Venard^  by  her  assigned  to  Philip  Venard^  and  by  him  to 
the  plaintiff.    It  -was  not  payable  in  bank. 

The  defendant  answered  in  two  paragraphs.  The  first  was, 
a  general  denial.  The  second  averred  that  on  the  13th  day 
of  October^  1870,  the  payee  of  the  note  claimed  to  be  pr^nant 
with  a  bastard  child^  and  also  that  John  Potter^  a  son  of  the 
defendant^  was  the  father  of  said  bastard  child^  and  the  defend- 
ant^ relying  upon  said  fect^  that  his  said  son  was  the  &ther  of 
said  bastard  child^  as  being  tme^  and  for  the  sole  purpose  of 
providing  for  the  maintenance^  support^  and  education  of  said 
bastard  child^  when  the  same  should  be  bom^  executed  and 
delivered  to  the  payee  the  note  sued  on^  together  with  four 
other  notes^  amounting  in  the  aggregate  to  the  sum  of  six  hun- 
dred and  fifty  dollars,  of  which  sum  the  defendant  says  he  had 
paid  before  ike  bringing  of  this  suit,  to  the  payee  of  said  note, 
the  sum  of  two  hundred  and  fifty  dollars.  And  t&e  defendant 
says  that  said  bastard  child  lived  only  ten  days  after  it  was 
bom,  when  it  died,  and  that  said  sum  of  two  hundred  andfifty 
dollars  already  paid  by  him  &r  exceeds  the  whole  amount  of 
expenses  incurred  in  and  about  the  support,  maintenance,  and 
education  of,  and  care  and  attention  given,  said  child  before  it 
died ;  and  the  defendant  fiirther  alleges  that  said  notes,  includ- 
ing the  one  sued  oh^  were  given  solely  and  exclusively  for  the 
purpose  of  securing  the  education,  support,  and  maintenance 
of  said  bastard  chUd  when  the  same  should  be  bom,  and  for 
no  other  purpose  or  object,  and  for  and  upon  no  other  consid- 
eration whatever;  wherefore,  etc. 

The  plaintiff  demurred  to  the  second  paragraph  of  the 
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answer^  for  the  reason  that  it  did  not  state  fitcts  sufficient  to 
constitute  an  answer^  and  the  demurrer  was  sustained. 

To  this  ruling  of  the  court  the  defendant  excepted,  and  final 
judgment  was  rendered  for  the  plaintiS 

The  ruling  on  this  demurrer  is  assigned  as  error. 

The  case  of  PMer  v.  EofTMxi^  45  Ind.  416,  was  on  one  of 
the  other  notes  executed  when  this  one  was  executed,  and  that 
case  and  tliis  one  are  alike  as  to  the  answer  in  question  in  this 
case.  This  is  conceded,  and  counsel  for  the  appellant  asks  us 
to  overrule  that  case  on  this  point.  Counsel  says,  ^'  If  the 
pleader  had  stated  that  the  note  was  given  without  any  con- 
sideration whatever,'^  etc.,  ''the  question  would  have  been 
fidrly  presented.^' 

.  We  understand  the  learned  judge  who  delivered  the  opinion 
in  that  case  to  say,  in  substance,  that  the  paragraph  of  die 
answer  showed  a  want  of  consideration.  He  says  the  promise 
''  was  a  naked  gratuity  on  the  part  of  the  appellant  to  fiimish 
the  amount  to  her  for  the  education,  maintenance,  and  sup- 
port of  the  natural  child  of  his  son.  He  was  under  no  legal 
obligations  to  aid  in  its  support.  He  gained  nothing,  and  she 
lost  nothing,  by  the  transaction.  She  neither  surrendered  nor 
postponed  her  claim  or  right  to  prosecute  the  alleged  &ther  of 
her  child.^'  The  judge  cites  cases  to  show  that  a  note  given 
in  consideration  that  the  mother  would  not  prosecute,  or  for 
a  release  of  the  alleged  &ther  of  the  child  fix)m  liability, 
would  be  on  a  sufficient  consideration.  If  there  was  a  conffld- 
eration  for  the  note,  it  may  be  allied  and  shown  in  avoidance 
of  the  answer.  We  are  content  to  follow  the  case  of  Fcttet 
V.  ISiQftMxi  on  the  point  in  question  in  ^Sd^a  csise. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  overrule  the  demnrrer  to  the  second  par- 
agraph of  the  answer. 
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Acker  v.  McCuiiiiOuoH. 

Pbaciige.— iS^iprsme  Cbtirt— Where  a  jxuy  finds  for  the  defendant  on  one  of      1 1^  271 
the  paragraphs  of  a  complaint,  it  is  not  neceeeary  to  inqoiie  whether  or 
not  it  was  good  on  demuizer. 

Same. — Qromd  qf  Demurrer. — ^That  the  specific,  appropriate  relief  sought 
(as  the  amonnt  for  which  judgment  is  demanded)  is  not  stated  in  the  con- 
dnsion  of  a  compLaint^is  not  a  ground  of  demnner  mider  the  oode. 

fiZiAjRDBB. — Worda  Spoken  (^  Femal$.—To  say  of  a  married  woman,  that  she 
is  pregnant)  or  that  she  ''is  in  afiz''  (meaning  hy  local  usage  that  she  is 
pregnant),  is  not  actionable^  but  if  spoken  of  an  unmarried  female^  such 
words  are  actionable. 

Pbacticb.—Om<b.— Where  there  axe  sevenl  oanseB  of  action  embraced  in 
the  same  complaint,  or  seyeral  issues,  each  party  is  entitled  to  xecoTer 
costs  on  the  issues  determined  in  his  favor. 

From  the  Adams  Circuit  Court. 

D.  Studahaker  and  J*.  P.  Qainn,  for  appellant 

E.  A,  Davis  and  FrainMin  &  Peelle,  for  appellee. 
Downey,  J. — ^The  appellee  sued  the  appellant  for  slander. 

Her  complaint  is  iu  two  paragr^hs,  a  demurrer  to  each  of 
which,  and  to  each  set  of  words,  was  overruled. 

Answer  in  two  paragraphs.  The  first  was  a  general  denial, 
and  the  second  was  in  mitigation  of  damages. 

Beply  in  denial  of  the  second  paragraph  of  answer. 

Trial  by  jury,  verdict  for  plaintiff  on  tiie  second  paragraph, 
and  for  the  defendant  on  the  first  paragraj^,  of  thecomplaint. 

Motions  for  a  new  trial  and  in  arrest  of  judgment  by  defend- 
ant overruled,  and  judgment  on  the  verdict. 

Errors  assigned  as  follows : 

1.  Overruling  the  demurrer  to  the  complaint. 

2.  Benderingjttdgment  on  an  insufficient  complaint. 

3.  Overrulii:^  the  motion  for  a  new  trial. 

4.  Overruling  the  motion  in  arrest  of  judgment. 

5.  Giving  judgment  for  all  the  costs  in  the  cause  against  ihe 
defendant. 

6.  Refusing  to  give  judgment  for  the  appellant  for  his  ooets 
on  the  issue  found  in  his  fiivor. 
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7.  Overraling  the  appellant's  motion  for  judgment  for  ooets 
on  the  issue  fomid  in  favor  of  the  defendant. 

The  verdict  of  the  jury  was  as  follows : 

*^e;  the  jury^  find  for  the  plaintiff  on  the  second  paragraph 
of  the  complaint,  and  assess  her  damages  at  two  hundred  and 
fifty  dollars,  and  we  find  for  the  defen^nt  on  the  first  para- 
graph of  the  complaint/' 

The  jury  having  found  for  the  defendant  on  the  first  para- 
graph of  the  complaint,  we  do  not  deem  it  necessary  to  inquire 
whether  that  paragraph  was  good  or  not. 

The  words  set  out  in  the  second  paragraph  of  the  complaint, 
as  amended,  as  having  been  spoken  by  the  defendant,  were 
spoken  to  Adaline  Britson,  and  with  the  accompanying 
innuendoes,  are  as  fi>llows : 

^^ David''  (meaning  David  Britson)  '^is  good  to  other 
women  "  (meaning  by  the  word  "  women  "  especially  the  plain- 
tiff). ''  C^thia  McCullough  "  (meaning  the  plaintiff)  "  went 
away  in  a  fix  "  (meaning  by  the  words  ^^  in  a  fix  "  pr^nant), 
''  and  when  she  "  (meaning  the  plaintiff)  "  comes  back,  she  " 
(meaning  the  plaintiff)  ^'  will  be  all  right "  (meaning  by  the 
words  '^  all  right "  that  she,  the  plainti£^  would,  when  she 
returned  have  been  delivered  of  tifceiua  or  bastard  child,  and 
recovered  from  her  sickness).  "Anybody  "  (meaning persons) 
'^  with  half  an  eye  can  see  it "  (meaning  by  the  words  "  can 
see  it,"  that  the  plaintiff  was  pregnant,  and  that  any  person 
could  observe  it).  "  David "  (meaning  said  David  Britson) 
"  wentto  the  school-house  and  took  her"  (meaning  plaintiff)  '^a 
buggy  riding,  and  caroused  around  until  midnight "  (meaning 
then  and  there  and  thereby  that  said  plaintiff  and  said  David 
had  had  carnal,  illicit  intercourse  on  said  occasion). 

It  is  also  averred  in  the  complaint  as  follows :  "  That  the 
words  '  in  a  fix,'  when  spoken  of  a  female  th^nand  there  had 
a  local  meaning,  to  wit,  meaning  that  the  female  of  whom 
they  were  spoken  was  pregnant." 

It  is  alleged,  also,  that  the  words  were  intended  by  the 
defendant  to  convey  that  meaning,  and  that  fhey  were  so  under- 
stood by  those  who  heard  them. 
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It  is  averred  that  the  plaintiff  was  an  unmarried  female. 
David  was  the  husband  of  Mrs.  Britson,  the  party  to  whom 
the  words  were  spoken,  but  had  died  before  the  words  were 
spoken. 

We  do  not  understand  this  paragraph  to  contain  any  more 
than  one  set  of  words.  If  so,  there  is  no  attempt  to  arrange 
them  into  sets  by  numbering  or  in  any  other  way. 

The  only  objection  urged  against  the  complaint  is,  that 
although  it  states  the  amount  of  the  damage  in  the  conclusion, 
it  does  not  demand  judgment  therefor,  or  for  any  other  relief. 
The  fourth  requisite  of  a  complaint,  according  to  the  code,  is : 
^'A  demand  of  the  relief  to  which  the  plaintiff  may  suppose 
himself  entitled.  If  the  recovery  of-  money  be  demanded,  the 
amount  thereof  shall  be  stated.'^  2  G.  &  H.  76,  sec.  49, 
fourth  subdivision. 

Another  section,  however,  provides,  that  "  the  relief  granted 
to  the  plaintiff,  if  there  be  no  answer,  cannot  exceed  the  relief 
demanded  in  his  complaint;  but  in  any  other  case,  the  court 
may  grant  him  any  relief  consistent  witii  the  case  made  by  the 
complaint,  and  embraced  within  the  issue.''  2  6.  &  H.  220,  sec. 
380. 

That  the  specific,  appropriate  relief  sought  is  not  stated  in 
the  conclusion  of  the  complaint,  would  seem  not  to  be  within 
any  of  the  causes  for  demurring  under  the  code.  2  6.  &  H. 
77,  sec.  50.  And  see  CoUon  v.  Smith,  9  Ind.  8,  and  MaiuUove 
V.  Lewis,  9  Ind.  194.  The  demurrer  to  the  complaint  wq^ 
properly  overruled. 

The  next  position  assumed  by  counsel  for  the  appellant  is, 
that  the  evidence  was  not  sufficient  to  justify  the  verdict  of 
the  jury,  on  the  ground  that  there  was  no  evidence  to  prove 
that  the  plaintiff  was  an  unmarried  woman.  It  is  only  because 
the  plaintiff  is  alleged  to  have  been  an  unmarried  woman,  and 
that  the  words  spoken,  in  the  light  of  the  averment  of  their 
meaning,  conveyed  a  charge  of  fornication  or  whoredom  against 
her,  that  the  second  paragraph  of  the  complaint  can  be  sus- 
tained. The  words  do  not  amount  to  a  charge  of  fornication 
Vol.  L.— 29 
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with  any  particular  person.  The  words,  ^'  David  is  good  to 
other  women.  David  went  to  the  school-house  and  took  her 
a  buggy  riding,  and  caroused  around  until  midnight/'  do  not 
import  that  the  parties  committed  fornication  or  adultery.  It 
was  clearly  proved,  that  in  the  place  or  neighborhood  where 
the  words  "  in  a  fix  "  were  spoken,  they  meant,  when  spoken 
of  a  woman,  that  she  was  pregnant,  and  also  that  the  words 
were  spoken  of  the  plaintiff  by  the  defendant.  But  it  was  not 
expressly  and  by  direct  evidence  proved  that  the  plaintiff  was 
an  unmarried  woman,  as  alleged  in  the  complaint.  To  say  of 
a  married  woman  that  she  is  pregnant,  or  that  she  is  '^  in  a 
fix,''  which,  in  that  particular  place,  means  the  same  thing,  is 
not  actionable.  The  court  is  of  the  opinion,  however,  that^ 
from  the  circumstances  of  the  case  as  disclosed  in  the  evidence^ 
the  jury  was  authorized  to  infer  that  the  plaintiff  was  an 
unmarried  woman. 

The  third  point  made  and  discussed  by  the  appellant  is  with 
reference  to  the  refusal  of  the  court  to  render  judgment  in 
favor  of  the  defendant  for  the  costs  of  the  trial  of  the  issue 
upon  which  he  obtained  a  verdict.  This  question  is  governed 
by  2  G.  &  H.  228,  sec.  400.  See,  also,  l^ner  v.  Spaugh,  26 
Ind.  317.  Where  there  are  several  causes  of  action  embraced 
in  the  same  complaint,  or  several  issues,  the  plaintiff  is  entitled 
to  recover  costs  upon  the  issues  determined  in  his  fiivor,  and 
the  defendant  is  entitled  to  recover  costs  upon  the  issues  deter- 
mined in  his  fevor.  The  ruling  of  the  court  with  reference  to 
the  costs  was  erroneous. 

The  judgment,  except  as  to  the  costs,  is  affirmed ;  as  to  the 
costs  it  is  reversed,  and  remanded,  with  instructions  to  render 
judgment  for  costs  in  accordance  with  this  opinion,  each  party 
to  pay  one-half  of  the  costs  in  this  court. 
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Hamilton  v.  Elkins  et  al. 

'PRAXmOE.—Supreme  OourL—Whete  the'  finding  of  the  court  below  is  jnsti- 
fied  by  the  evidence,  it  will  not  be  distnrbed. 

From  the  Johnson  Circuit  Court. 

8.  P.  Oyler,  for  appellant. 

O,  M.  Overstreet  and  A.  B.  Huntery  for  appellees. 

WoBDEN,  J. — ^Elkins  sued  Toung  and  Hamilton,  alleging 
in  his  complaint,  in  substance,  that  he  had  purchased  from 
Toung  a  certain  tract  of  land  described,  for  eight  hundred 
dollars,  and  had  taken  from  Young  a  title  bond  for  the  con- 
veyance thereof  upon  the  payment  of  the  purchase-money ; 
that  the  purchase-money  had  been  paid  by  him  to  Young,  and 
that  the  plaintiff  was  entitled  to  a  conveyance  of  the  land,  but 
that  Hamilton  had  possession  of  the  land,  and  held  the  same 
under  a  false  claim  of  being  the  owner  thereof.  Prayer  for 
specific  performance  and  other  relief. 

Young  answered,  admitting  the  execution  of  the  bond  and 
the  payment  of  the  purchase-money,  and  averring  a  willing- 
ness to  execute  a  conveyance  to  either  Elkins  or  Hamilton,  as 
might  be  adjudged  by  the  court,  upon  the  determination  of 
their  respective  conflicting  claims  to  the  land. 

Hamilton  answered  by  general  denial,  and  specially,  that  he 
had  purchased  the  bond  of  Elkins,  who  had  assigned  the 
same  to  him  in  writing,  setting  out  the  bond  and  the  written 
assignment  of  Elkins  thereon  to  said  Hamilton.  He  also  filed 
a  cross  complaint  against  Elkins  and  Young,  alleging  that  he 
had  purchased  the  land  firom  Elkins,  who  had  assigned  him 
the  bond,  and  prayed  for  specific  performance  against  Young. 
The  assignment  of  the  bond  by  Elkins  to  Hamilton  was  put 
in  issue  by  pleadings  duly  verified. 

The  cause  was  submitted  to  the  court  for  trial,  and  the  court, 
at  the  request  of  the  plaintiff,  made  the  following  special  find- 
ing, viz. : 

''That  on  the day  of ,  18—,  David  Elkins 
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verbally  contracted  to  sell  all  his  lands  situated  in  Morgan  and 
Johnson  counties^  in  the  State  of  Indiana,  to  John  Hamilton ; 
that  at  the  time  of  making  snch  verbal  contract^  David 
Elkins  was  the  owner  of  forty  acres''  (here  describing  the 
land  in  controversy)  *^  in  Johnson  coonty,  Indiana,  and  held 
a  title  bond  from  Joseph  Toong  for  the  conveyance  thereof, 
and  that  said  Young  luid  been  fully  paid  the  purchase-money 
due  him,  and  that  Elkins  was  entitled  to  a  conveyance ;  that 
at  the  time  of  reducing  the  contract  between  Elkins  and  Ham- 
ilton to  writing,  it  was  further  verbally  agreed  between  them 
that  said  Elkins  would,  at  a  future  day,  assign  the  title  bond 
held  by  him  from  Young  to  said  Hamilton,  and  that  EEamil- 
ton  would,  as  a  consideration  therefor,  execute  his  promissory 
note  to  Elkins  for  one  thousand  dollars;  that  Elkins  subse- 
quently gave  the  title  bond  to  Hamilton,  with  instructions  to 
leave  it  in  the  possession  of  one  JohnW.  Wilson ;  that  Ham- 
ilton procured  an  assignment  m  terms  to  be  made  to  him,  but 
that  said  assignment  was  unauthorized  by  Elkins,  and  was  not 
made  by  him ;  that  Ebunilton  has  paid  no  part  of  the  consid- 
eration therefor,  nor  has  he  executed  his  promissory  note  to 
Elkins  as  an  evidence  of  the  debt ;  that  Elkins,  prior  to  the 
commencement  of  this  action,  made  demand  of  Hamilton  for 
the  possession  of  the  bond.  From  all  of  which  findings  of  &ct, 
I  conclude  that  the  title  bond  was  the  property  of  David 
Elkins,  and  that  he  was  entitled  to  the  possession  thereof; 
that  Joseph  Young's  obligation  to  convey  is  perfect,  and  that 
David  Elkins  is  entitled  to  the  conveyance/' 

As  we  understand  the  record,  Hamilton  excepted  to  the  con- 
clusions of  law  drawn  by  the  court  from  the  &cts  found ;  but  we 
do  not  understand  the  brief  of  counsel  for  appellant  as  question- 
ing the  correctness  of  the  legal  conclusions.  Indeed,  it  is 
quite  clear  that  if  the  facts  were  correctly  found  by  the  court, 
Hamilton  cannot,  with  any  legal  propriety,  complain  of  the 
conclusions  of  law  thereon. 

Hamilton  moved  for  a  new  trial,  filing  reasons  therefor,  all 
of  which  are  embraced  by  that  claiming  that  the  finding  was 
not  sustained  by  the  evidence* 
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The  motion  was  ovemiled,  and  an  exception  taken,  and  judg- 
ment was  rendered  for  Elkins  on  the  finding. 

Upon  an  examination  of  the  evidence,  we  cannot  say  that ' 
the  finding  was  not  sustained  by  it.  In  some  respects  it  was 
conflicting,  but  there  was  evidence  given  that  clearly  justified 
the  finding.  There  was  no  dispute  that  the  bond  had  been 
executed  by  Young  to  Elkins,  and  that  the  latter  had  paid 
Young  for  the  land.  It  appears  clear  enough  that  Elkins  had 
made  a  verbal  agreement  to  sell  to  Hamiltou  certain  lands, 
including  that  in  controversy.  Elkins  says  that  the  price 
agreed  upon  for  the  whole  was  eight  thousand  dollars,  that  in  ^ 
controversy  being  estimated  at  one  thousand  dollars.  But 
Hamilton  oays  that  the  price  of  the  whole,  as  agreed  upon,  was 
but  seven  thousand  dollars.  Elkins  and  Hamilton  met  at  John 
W.  Wilson^s  for  the  purpose  of  executing  the  necessary  deed 
and  notes.  It  is  to  be  inferred  that  Elkins  there  executed  a 
deed  to  Hamilton  for  the  other  land,  not  including  the  Young 
land.  Hamilton  there  paid  money  and  executed  notes  to 
Elkins  to  the  amount  of  seven  thousand  dollars.  This,  as  we 
have  seen,  he  claims  was  the  entire  purchase-money  fi>r  the 
whole  of  the  land.  Elkins  did  not  have  the  Young  bond  there, 
and  he  was  to  afterward  deliver  it  to  Hamilton,  and  he  testi- 
fies that  Hamilton  was  to  execute  to  him  his  note  for  one 
thousand  dollars  iherefi)r,  while  Hamilton  denies  that  he  was 
to  execute  the  one-thousand-dollar  note,  but  testifies  that  the 
money  and  notes,  making  up  the  seven  thousand  dollars,  were 
all  that  was  to  be  paid  for  the  whole  land.  A  few  days  after 
the  meeting  at  Wilson's*  Elkins  handed  the  bond  to  Hamilton^ 
asking  him,  as  he  says,  to  leave  it  at  Wilson's,  together  with  ' 
the  note  that  he  claims  was  to  be  executed,  saying  that  when 
he,  Elkins,  went  to  Wilson's  he  would  sign  what  he  had  to, 
meaning,  we  suppose,  the  assignment  of  the  bond.  This, 
Elkins  says,  Hamilton  agreed  to  do.  Hamilton,  however, 
denies  that  he  was  to  execute  any  note,  but  says  that  when 
Elkins  handed  him  the  bond  he  told  him  to  take  it  to  Wil- 
son's and  get  it  assigned  over.  This  he  did,  and  Wilson  made 
the  assignment,  attaching  Elkins'  name  thereto.  Elkins  denied 
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that  he  had  ever  authorized  Wilson  to  make  the  assignment^ 
and  that  he  told  Hamilton  to  take  the  bond  to  Wilson's  and 
have  it  assigned  over.  He  says  that  the  seven  thousand  dol- 
lars was  for  the  land  conveyed.  It  should  be  remarked  that 
Wilson  was  dead  when  the  cause  was  tried. 

The  main  controversy  between  the  parties  narrowsitself  down 
to  one  proposition.  Hamilton  claims  that  the  seven  thousand 
dollars  paid  for  the  whole  land^  and  that  he  was  to  have  the 
bond  for  the  Young  land  as  well  as  the  other  land  for  the 
money  paid  and  notes  already  executed ;  while  Elkins  claims 
that  eight  thousand  dollars  was  the  price  agreed  upon  for  the 
whole  land ;  that  the  seven  thousand  dollars  paid  for  that  only 
which  was  deeded^  and  that  upon  transferring  the  bond  to 
Hamilton,  the  latter  was  to  execute  to  him  the  one-thousand- 
dollar  note. 

In  view  of  the  conflict  of  the  evidence  upon  tiiis  point, 
whatever  may  be  the  ultimate  truth  of  the  matter,  we  cannot 
disturb  the  finding  of  the  court  below. 

The  judgment  below  is  affirmed,  with  costs. 
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Vaiuance  and  Ajiendhent.— To  an  actidn^upon  a  promiaBOxy  note,  the 
defendant  answered  that  he  was  a  resident  of  the  IMstrict  of  Colombiai 
and  bj  the  law  of  that  district  the  action  was  barred  by  the  statute  of 
limitations,  setting  out  the  statute.  On  the  trial,  the  statnte  offered  in  evi- 
dence was  a  statute  of  the  State  of  Maryland,  adopted  by  an  act  of 
Congress,  and  made  applicable  to  that  part  of  the  District  of  Colombia 
where  the  defendant  resided.  The  court  excluded  the  evidence  on  the 
ground  of  variance.  The  defendant  then  asked  leave  to  amend  so  as  to 
avoid  the  variance. 

Hdd,  that  there  was  no  material  variance. 

Hdd,  also,  that  the  defendant  should  have  been  allowed  to  amend« 

From  the  Cass  Circuit  Court. 
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D.  P.  Baldtoin,  for  appellant. 

Downey,  J. — Suit  by  the  appellees,  as  executors,  upon  a 
promissory  note,  alleged  to  be  lost,  executed  by  the  defendant 
to  the  plaintifiB^  testator. 

Answer:  1.  A  general  denial;  2.  Payment;  3.  ''He  says 
he  is  now,  and  has  been  for  ten  years,  a  resident  of  the  District 
of  Columbia,  in  the  United  States';  that  ever  since  his  resi- 
dence and  now  there  is  in  force  a  law  of  said  district  regard- 
ing the  limitation  of  actions,  which  reads  as  follows :  'Actions 
shall  be  brought  within  the  following  times  from  the  date  of 
the  accruing  of  the  cause  thereof:  upon  all  abcounts  within 
one  year;  upon  all  bonds  and  instruments  under  seal,  within 
five  years  from  the  maturity  thereof;  upon  all  promissory  notes 
and  instruments  not  under  seal,  within  three  years  from  the 
maturity  thereof,  and  not  afterward  f  and  defendant  says  the 
action  is  frilly  barred  by  the  law  of  the  district  in  which  he  is 
a  resident,  and  therefore  frilly  barred  here  and  elsewhere ; 
wherefore,"  etc. 

Beply  in  denial  of  the  second  and  third  paragraphs  of  the 
answer. 

Trial  by  the  court,  and  finding  for  the  plaintifis.  Motion 
for  a  new  trial  overruled,  and  judgment. 

The  errors  assigned  are': 

1.  Overruling  the  motion  for  a  new  trial ;  and, 

2.  Befusing  to  allow  the  defendant,  on  the  trial,  to  amend 
the  third  paragraph  of  his  answer,  to  avoid  a  variance  between 
it  and  the  statute  of  limitations  ofiered  in  evidence. 

The  point  relating  to  the  refiisal  to  allow  the  amendment  to 
the  third  paragraph  of  the  answer  is  a  ground  of  the  motion 
for  a  new  trial,  and  is  therefore  properly  embraced  in  the  first 
assignment  of  error.  This  is  the  only  question  discussed  in 
the  case.  On  the  trial,  the  defendant  ofiered  in  evidence  the 
statute  of  limitations  of  Maryland,  and  in  connection  with  it 
an  act  of  Congress  adopting  the  statute  of  limitations  of  Mary- 
land for  that  part  of  the  district  ceded  by  Maryland,  and  also 
proved  that  his  residence  had  been  in  that  part  of  the  district. 

Objection  was  made  by  the  plaintiffi  to  the  introduction  of 


50 

456 

147 

421 

hO 

456 

159 

375 

50 

m 

166 

571 

466  SUPREME  COUBT  OF  INDIANA. 

Patoam  e<  ot «.  TennTBon. 

the  statute  of  Maryland^  on  the  ground  of  variancey  and  the 
objection  was  sustained. 

The  defendant  then  asked  leave  to  amend  the  third  para- 
graph of  his  answer  so  as  to  avoid  the  variance,  which  was 
refused  by  the  court. 

The  period  of  limitation  in  the  Maryland  act  of  limitations 
corresponded  with  that  stated  in  the  third  paragraph  of  the 
answer  of  the  defendant. 

It  seems  to  us  that  after  the  law  of  limitation  of  actions  of 
Maryland  was  expressly  adopted  by  act  of  Congress,  and  made 
applicable  to,  gr  continued  in  force  in,  that  part  of  the  District 
of  Columbia  ceded  by  Maryland,  there  was  no  material 
variance  in  describing  it  as  in  the  third  paragraph  of  the 
answer.  It  was,  in  effect,  the  law  of  that  part  of  the  district 
when  thus  adopted.  The  amendment  should  have  been  allowed. 
3  Ind.  Stat.  373. 

The  judgment  is  reversed,  with  costs,and  the  cause  remanded, 
with  instructions  to  grant  a  new  trial. 

BiDDiiE,  J.,  waci  absent. 


Putnam  et  at-,  v.  Tennvbon. 


Massied  Wobcan.— jRvmiM  q^  Divoree  to  Bay  for  Serviees  Bend&rtd  duritig 
Coverture  ia  Void. — ^A  wife  is  not  liable  for  eervioeB  rendexed  by  attorneyB 
for  her  daring  coverture,  in  a  suit  between  herself  and  her  husband,  though 
she  was  afterward  divorced)  and,  after  being  divorced,  promised  to  pav 
the  same.  The  promise  in  such  a  case  is  without  consideration  and 
invalid. 

Same. — Lien  cf  Attorney  on  Judgment  for  AJmony, — ^An  attorney  for  a  wile  in 
an  application  for  a  divorce,  who  obtains  a  judgment  in  her  favor  for  ali- 
mony, may  enter  a  lien  on  the  judgment  for  his  fee,  and  if  she  knows  of 
the  lien  and  assents  to  the  amount  of  the  fee  claimed  after  she  has  been 
divorced,  this  will  be  8u£Bcient  to  fix  the  amount,  and  ahe  will  be  boimd 
thereby. 
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FLRAjymQ.—Bxrtkd  Antwer.—An  answer  in  bar,  which  is  only  good  as  to  a 
part  of  the  claim  of  the  plaintiff,  is  bad. 

Mabbied  Woman. — Oontnut  to  jPby  AUomey  for  J^veuiring  Dmrw  Vend. — 
A  contract  made  by  a  wife  to  paj  an  attorney  a  certain  som  to  prose- 
cute a  suit  for  divorce  is  void ;  and  rendering  the  senrioes  and  pro- 
coring  a  divorce,  and  a  promise  after  the  divorce  to  paj  the  amount,  will 
not  render  the  contract  valid.    Pbitit,  J.,  dissents. 

Same. — A  new  and  further  consideration  after  the  divorce,  and  a  promise 
to  pay  the  sum  before  agreed  on,  will  be  valid. 

Pleadhto. — Mairriage  of  Female  Pknntiff  cfier  /Suit  Commenoed.—To  a  suit 
commenced  by  a  feme  eole,  for  money  alleged  to  have  been  received  for 
her,  an  answer,  alleging  that  since  the  conmienoement  of  the  suit  the  plain- 
tiff has  removed  to  the  State  of  Illinois,  and  has  married,  and  resides 
there  with  her  husband^  but  not  stating  that  the  marriage  took  place  in 
nUnois^isbad. 

PBAcnck. — Harmless  Error, — ^Where  it  is  apparent  that  a  party  has,  on  the 
trial,  been  allowed  the  benefit  of  the  amount  claimed  in  certain  para- 
graphs of  an  answer  to  which  demurrers  have  been  erroneously  sustained, 
the  cause  will  not  be  reversed  for  the  error. 

From  the  Lawrence  Circuit  Court. 

F.  Wihon  and  M.  F.  Dwnn,  for  appellants. 

S.  W.  Short  and  Parka  &  Orookcy  for  appellee. 

Downey,  J. — The  appellee^  by  the  name  which  she  then 
bore  of  Nancy  J.  Nannally^  sued  the  appellants  fi>r  five  hun- 
dred dollars,  which  she  alleged  they  had  collected  and  received 
for  her,  as  her  attorneys,  for  alimony  in  a  suit  in  which  she 
was  divorced  from  her  husband,  in  Vigo  county,  and  which, 
on  demand,  they  had  refused  to  pay  over  to  her.  During  the 
progress  of  the  cause,  she  was  married,  and  hence  the  change 
of  name. 

The  defendants  answered  in  eight  paragraphs.  The  first  was 
a  general  denial.  The  others  were  special  paragraphs,  and  to 
each  of  them,  except  the  second,  which  was  an  answer  of  pay- 
ment, a  demurrer  was  sustained. 

Reply  in  denial  of  the  second  paragraph. 

Trial  by  the  court  and  finding  for  the  plaintiff  in  the  sum 
of  two  hundred  and  seventy-fi>ur  dollars. 

Motion  by  the  defendants  for  a  new  trial  for  the  reasons 
following : 

1.  The  damages  are  excessive. 
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2.  Error  in  the  assessment  of  the  amount  of  recovery^  it 
being  too  large. 

3.  The  decision  is  not  sustained  by  sufficient  evidence. 

4.  The  decision  is  coYitrary  to  law. 

This  motion  was  overruled^  and  there  was  judgment  for  the 
plaintiffs  for  the  amount  of  the  finding,  and  fer  costs. 

Errors  alleged :  1.  Sustaining  the  demurrers  to  the  third, 
fourth,  and  fifth  paragraphs  of  the  answer. 

2.  Sustaining  the  demurrers  to  the  seventh  and  eighth  par- 
agraphs of  the  answer. 

3.  Overruling  the  motion  for  a  new  trial. 

The  third  paragraph  of  the  answer  was  in  bar  of  fifty  dol- 
lars of  the  amount  claimed  by  the  plaintiff,  and  alleged  that 
she  owed  the  defendants  that  amount  for  services  in  a  fi>nner 
suit  between  her  and  her  husband,  which  amount  she  promised 
to  pay  after  ^e  was  divorced.  The  indebtedness  referred  to 
accrued  during  the  wife^s  coverture,  as  appears,  and  hence  the 
contract  was,  on  that  account,  void.  The  promise  made  after 
she  was  divorced  to  pay  the  amount  was  without  considera- 
tion, and  not  valid.  Maker  v.  Martin,  43  Ind.  314,  and  cases 
cited. 

The  fourth  paragraph  is  in  bar  of  two  hundred  and  fifty 
dollars,  and  alleges,  in  substance,  that  the  defendants,  wiUi 
Baird  and  Craft,  were  attorneys  for  the  plaintiff  in  her  divorce 
suit,  and  recovered  for  her  the  judgment  for  five  hundred  dol- 
lars ;  that  aftier  the  judgment  was  entered  and  signed  by  the 
judge,  they  entered  thereon  a  notice  of  a  lien  for  the  said  sum 
of  two  hundred  and  fifty  dollars ;  that  the  plaintiff  was  pres- 
ent at  the  time  the  notice  of  lien  was  entered,  and  assented  to 
the  same,  and  agreed  thereto,  and  agreed  that  so  much  of  the 
judgment  as  was  necessary  to  pay  said  lien  might  be  retained 
by  the  defendants,  when  collected,  for  themselves  and  said 
Baird  and  Craft,  and  applied  in  discharge  of  said  lien. 

The  question  is  presented  here,  can  an  attorney  who  has 
obtained  for  his  client  a  judgment  for  alimony  have  a  lien 
thereon  for  his  fees  under  the  statute,  Acts  Spec.  Ses.  1865, 
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p.  164,  3  Ind.  Stat.  22?  The  language  of  the  act  makes  Ho 
exception  as  to  persons  under  disability.    It  provides : 

^'  That  any  attorney  practising  his  profession  in  any  court 
of  record  in  this  State  shall  be  entitled  to  hold  a  lien  for  his 
fees  on  any  judgment  rendered  in  favor  of  any  person  or  per- 
sons employing  (him)  as  such  attorney  to  obtain  the  same : 
Provided,  that  such  attorney  shall,  at  ^e  time  such  judgment 
shall  have  been  rendered,  enter  in  writing,  upon  the  docket  or 
record  wherein  the  same  is  recorded,  his  intention  to  hold  a 
lien  thereon,  together  with  the  amount  of  his  claim.^' 

The  value  of  the  services  is  not  alleged,  except  as  the  amount 
is  specified  in  the  notice  of  the  lien.  But  it  is  stated  that  the 
plaintiff  assented  to  the  claim  after  she  was  divorced,  which, 
we  think,  may  be  regarded  as  sufficiently  fixing  the  amoxmt. 
Hence,  we  are  of  the  opinion  that  the  court  erred  in  sustain- 
ing the  demurrer  to  this  paragraph  of  the  answer. 

The  fifth  paragraph  is  pleaded  in  bar  of  the  whole  action, 
and  shows  matter  which,  if  a  bar  to  any  extent,  is  so  only  as 
to  two  hundred  and  fifty  dollars,  and  is  therefore  bad. 

The  sixth  paragraph  is  in  bar  of  two  hundredand  fifty  dol- 
lars, alleges  an  agreement  before  the  divorce  to  pay  the  defend- 
ants and  Baird  and  Cruft  two  hundred  and  fifty  dollars,  and 
after  they  had  rendered  the  services  and  obtained  the  divorce 
and  alimony,  ^e  agreed  and  promised  to  pay  them  said  sum 
of  two  hundred  and  fifty  dollars,  and  directed  them  to  retain 
the  same  out  of  the  money  collected  by  them.  This  paragraph 
is  bad  on  the  same  ground  on  which  we  held  the  third  bad. 
The  contract  made  before  the  divorce  being  void  on  account 
of  the  coverture  of  the  plaintiff,  the  services  rendered  in  pur- 
suance of  it,  and  the  promise  after  the  divorce,  could  not  make 
it  valid. 

The  seventh  paragraph  is  in  bar  of  two  hundred  and  fifty 
dollars,  and  is  not  materially  different  fix)m  the  sixth,  except  that 
it  reliea  on  an  estoppel,  because,  if  the  plaintiff  had  not  agreed 
to  pay  them  the  two  hundred  and  fifty  dollars,  they  would 
have  applied  to  the  court  for  an  order  for  the  payment  of  an 
amount  by  the  husband  of  the  plaintiff  for  attorneys'  fees  in 
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the  divorce  suit;  and  except  that  they  allege  that  her  promise 
made  after  the  divorce  was  in  consideration  of  the  servicea 
abe^y  rendered  in  the  soit^  and  for  sach  services  as  iliej 
would  have  to  render  thereafter  in  collecting  said  alimony ; 
and  they  say  they  have  collected  said  sum  of  five  hundred  dol- 
lars^ and  have  retained  said  sum  of  two  hundred  and  fifty  dol- 
lars as  agreed.  As  this  paragraph  allies  an  additional  con- 
sideration accruing  aftier  the  disabiliiy  of  coverture  was 
removed  by  the  divorce,  and  a  new  promise  founded  thereon^ 
we  think  it  good. 

The  eighth  paragraph  of  the  answer  is  as  follows : 

'^And  the  defendants  for  fturther  answer  herein  say  that  since 
the  commencement  of  this  suit  the  plaintiff  has  removed  to 
the  State  of  Illinois,  and  has  also  intermarried  with  one 
Thomas  Tennyson,  and  is  now  the  wife  of  said  Thomas,  and 
resides  with  him  in  the  said  State  of  Illinois,  as  defendants 
are  informed  and  verily  believe ;  wherefore  defendants  say 
that  said  suit  as  to  this  plaintiff  should  abate." 

The  paragraph  is  pleaded,  and  counsel  attempt  to  maintain 
it,  upon  the  theory  that  by  the  residence  and  marriage  of  the 
plaintiff  in  Illinois,  and  the  presumption  that  the  common  law 
prevails  there,  the  money  or  right  of  action  in  question  has 
become  the  property  of  the  husband,  and  cannot  be  recovered 
by  the  wife.  Did  the  answer  show  that  the  marriage  took 
place  in  Illinois,  and  that  the  matrimonial  domicile  of  the  par- 
ties was  there,  the  question  would  be  one  of  interest,  and 
require  a  more  extended  examination.  But  it  will  be  seen  that 
the  answer  does  not  show  these  fects.  .  For  aught  that  appears, 
the  marriage  may  have  been  in  this  State,  and  the  parties  may 
have  been  then  domiciled  in  Indiana.  There  was  no  error  in 
sustaining  the  demurrer  to  this  paragraph  of  the  answer. 

When  we  come  to  examine  the  evidence,  under  the  assign- 
ment relating  to  the  overruling  of  the  motion  for  a  new  trial, 
we  can  but  think  that  the  court  reached  the  merits  and  the 
justice  of  the  case.  It  is  claimed  that  the  evidence  shows  that 
the  defendants  paid  nineiy  dollars  for  the  plaintiff  to  a  third 
person,  by  her  order,  and  that  this  amount  should  have  been 
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allowed  them.  The  evidence  does  not  prove  any  such  pay- 
ment. The  evidence  shows  that  the  defendants  received  the 
amount  of  the  judgment  for  alimony,  which,  with  the  accn- 
mnlated  interest,  was  more  than  five  hundred  dollars.  They 
appear  to  have  been  allowed  the  amount  claimed  by  them  as 
a  lien  for  their  fees,  and,  although  we  are  of  the  opinion  that 
the  fourth  paragraph  of  the  answer  setting  up  a  lien  fer  that 
amount  was  good,  and  that  the  seventh  paragraph,  based  on  a 
promise  made  on  a  new  consideration  after  the  divorce,  was 
also  good,  yet,  as  the  defendants  evidently  received  the  full 
allowance  of  the  amount  set  up  in  these  paragraphs,  we  ought 
not,  on  account  of  the  rulingsof  the  court  on  these  paragraphs, 
to  reverse  the  judgment.  The  evidence  clearly  sustains  the 
action  of  the  court  in  its  finding  on  the  fects. 
The  judgment  is  affirmed,  with  costs. 

PErmT,  C.  J. — I  dissent  firom  so  much  of  the  opinion  as 
holds  that  a  woman  who  employs  an  attorney  to  bring  and  pros- 
ecute a  suit  for  a  divorce,  and  he  renders  the  services  and 
accomplishes  the  desired  object,  is  not  liable  to  her  attorney 
fer  services,  because  she  was  a  married  women  when  ^e 
employed  him  and  he  rendered  the  services.  She  was  audior- 
ised  by  law  to  bring  and  prosecute  her  suit.  This  she  could 
not  do  without  resorting  to  the  employment  of  an  attorney  as 
a  necessary  means  to  accomplish  her  divorce,  and  I  think  she 
must  be  liable  for  the  value  of  his  services. 


YicKEBT  V.  Chase  et  al. 
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Oamsm'UTioifAii  Law.— iS^Mrior  Court  tf  TvppwiMt  Cbwiljy.— The  ad  to 
eetablish  a  superior  court  in  the  county  of  Tippecanoe^  defining  its  jans-         I  i^i   i  ^5 
diction,  etc.,  approved  March  Oth,  1875,  ib  oonstitationaL  j^  ^ 

Same.— The  oonBtitation  doee  not  prohibit  special  acts  ereating  ooortB  of 
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From  the  Tippecanoe  Circuit  Court. 

JR.  P.  Dcmdaon  and  J.  C.  Davidaon,  for  appellant. 

J.  B.  Ooffroihy  R.  O.  Gregory,  and  W.  B.  Gregory,  for  . 
^pellees. 

BusKiBK^  J. — ^The  record  in  this  cause  presents  for  decision 
the  question  whether  an  act  approved  March  9th^  1875,  enti- 
tled '^  an  act  to  establish  a  superior  court  in  the  couniy  of 
Tippecanoe,  defining  its  jurisdiction,  providing  for  the  election 
and  compensation  of  the  judge  thereof;  to  abolish  the  crimi- 
nal court  of  said  county,  and  transferring  its  business  to  the 
circuit  court  thereof,''  is  constitutional. 

It  is  claimed  that  the  act  is  local  and  special,  and  therefore, 
in  conflict  with  sections  22  and  23  of  article  4  of  our  con- 
stitution. Section  22  prohibits  the  passage  of  local  or  special 
laws  upon  certain  enumerated  subjects.  Section  23  provides, 
that  '^  in  all  the  cases  enumerated  in  the  preceding  section,  and 
in  all  other  cases  where  a  general  law  can  be  made  applica- 
ble, all  laws  shall  be  general,  and  of  uniform  operation  through- 
out the  State.'' 

The  act  in  question  is  not  embraced  by  section  22.  The 
act  is  both  local  and  special.  In  EUd  v.  Uie  State,  33  Ind. 
201,  a  special  act  creating  the  Jefferson  Criminal  Circuit  Court 
was  held  to  be  constitutional  and  valid,  upon  the  ground  that 
the  constitution  did  not  prohibit  special  acts  creating  courts 
of  inferior  jurisdiction.  Besides,  it  has  been  repeatedly  held 
by  this  court,  that  '^  the  legislature  is  the  exclusive  judge, 
whether  a  law  on  any  subject  not  enumerated  in  section  22  of 
article  4  of  the  constitution  can  be  made  general  and  applicable 
to  the  whole  State."  Uie  StcOe,  ex  rd.  Pitman,  y.  Tucker,  46 
Ind.  365 ;  Olem  v.  The  State,  33  Ind.  418 ;  Longworth^s  Eafrs 
V.  The  Ommon  OouncU,  etc.,  32  Ind.  322;  The  State  v. 
Boone,  30  Ind.  225;  GenUIe  v.  The  State,  29  Ind.  409. 

In  the  case  last  cited,  Thomas  v.  The  Board,  etc.,  5  Ind.  4, 
was  expressly  overruled.  The  doctrine  laid  down  in  the  above 
cases  does  not  meet  the  approval  of  the  writer  of  tiiisopinion, 
but  it  is  too  firmly  established  to  be  now  changed,  and  is 
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decisive  of  the  case  in  judgment,  so  &r  as  it  is  affected  by  sec- 
tion 23  of  article  4. 

But  we  all  agree  that  the  constitution  does  not  prohibit  the 
l^islature  from  passing  special  laws  creating  courts  of  inferior 
jurisdiction. 

We  hold  the  act  in  question  to  be  constitutional  and  valid, 
and  that  the  court  below  committed  no  error. 

The  judgment  is  affirmed,  with  costs. 


CASES 
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AT  INDIANAPOLIS,  NOVEMBER  TERlf,  1875,  IN  THE  SIXTIETH 
YEAR  OP  THE  STATE. 


The  State  v.  McEinstby. 


IXBianoBRT^r-CbniKnattofi  to  CkmmU  Fdomy.—An  indictment  under  the  stat- 
ute defining  oombinationB  to  commit  felonies  (2  G.  A  H.  455)  most  specify 
the  felony  which  was  purposed. 

fim. — ^An  indictment  under  snch  statute,  charging  a  combination  nnlaV- 
fnlly  to  prevent  the  course  of  justice,  and  secure  the  acquittal  of  a  certain 
person  charged  with  a  criminal  offence,  is  insufficient,  though  perjury  is 
shown  to  be  the  means  by  which  it  was  proposed  to  aocompliah  the  pur- 


From  ike  Elkhart  CSicnit  Court 

O.  A.  Buskirk,  Attorney  Greneral^  W*  C.  OUugow,  Proseoiit- 
ing  Attorney,  and  J.  M.  Vanfledy  for  the  State. 

Wobden,  J. — ^This  was  an  indictment^  which,  after  the 
poroper  entitling,  is  as  follows : 

^'  The  grand  jury  for  the  oomiiy  of  Elkhart,  upon  their  oalihs, 
Vol.  L.— 30 
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do  charge  and  present  that  heretofore,  to  wit,  at  the  Septem- 
ber term,  1874,  of  the  said  Elkhart  Circuit  Court,  a  certain 
criminal  prosecution  was  pending  in  due  form  of  law  against  one 
Frank  McKinstry,  on  an  information  based  on  an  affidavit, 
charging,  in  substance,  said  McKinstry  with  haying,  in  a  pub- 
lic place,  in  the  town  of  Elkhart,  in  said  county,  kept  and 
maintained  a  public  nuisance,  to  wit,  a  notorious  house  of  ill- 
fame  and  prostitution,  on  which  information  a  warrant  had 
been  issued,  and  the  said  Frank  McKinstry  had  been  arrested 
by  the  sheriff  of  said  county,  and  placed  under  bonds  and 
recognizance  for  his  appearance  at  the  trial  of  said  cause ;  that 
the  said  Frank  McKinstry,  Wilson  Hitesman,  James  Kelly, 
George  W.  Holmes,  Nettie  Clark,  and  Mary  Pratt,  being  per- 
sons of  evil  minds  and  dispositions,  and  intending  to  prevent 
the  course  of  justice  by  procuring  the  acquittal  of  said  McKin- 
stry, whom  they  knew  to  be  guilty  of  the  charge  contained  in 
said  information,  at  the  county  aforesaid,  on  the  1st  day  of  Sep- 
tember, 1874,  did  unlawfully  and  feloniously  unite,  combine, 
conspire,  confederate,  and  agree  together,  between  and  amongst 
themselves,  that  by  means  of  wilful,  corrupt,  and  false  testi- 
mony, and  perjury  of  each  of  said  defendants,  to  be  given  in 
evidence  on  the  trial  of  said  cause,  unlawfully  to  prevent  the 
course  of  justice  and  secure  the  acquittal  of  said  McKinstry 
of  the  charges  contained  in  said  information,  each  of  said  par- 
tie  i  then  and  there  well  knowing  that  said  McKinstry  was 
guilty  of  all  of  the  charges  contained  in  said  information.^' 

There  was  a  second  count  in  the  indictment,  but  as  to  that 
no  question  is  raised,  it  having  been  non  proased  by  the  pros- 
ecuting attorney.  The  count  above  set  out  was  quashed,  on 
motion  of  the  defendants,  and  the  prosecutor  excepted. 

The  question  arises,  whether  the  count  was  properly  quashed. 
It  was  based  upon  the  following  statutory  provision,  2  G.  & 
H.  455: 

"  Be  it  enacted,"  etc.,  "  that  any  person  or  persons  who  shall 
unite  or  combine  with  any  other  person  or  persons  for  the  pur- 
pose of  committing  a  felony,  or  any  person  or  persons  who 
shall  knowingly  unite  with  any  other  person  or  persons,  or 


NOVEMBER  TERM,  1875.  467 

.    The  State  v,  McKinstry. 

body,  or  association  or  combination  of  persons,  whose  object 
is  the  commission  of  a  felony  or  felonies,  shall  be  guilty  of  a 
felony,^'  etc. 

This  statute  creates  two  distinct  offences:  1.  Uniting  or 
combining  for  the  purpose  of  committing  a  felony ;  and,  2. 
Knowingly  nniting  with  any  other  person  or  persons,  etc., 
whose  object  is  the  conmiission  of  a  felony  or  felonies.  The 
indictment  in  this  case  evidently  attempts  to  charge  the  first, 
and  not  the  second,  of  these  offences. 

If  we  are  to  assume  that,  by  the  indictment,  the  defendants 
were  charged  with  having  united  and  combined  for  the  pur- 
pose of  committing  the  crime  of  peijury,  the  question  would 
arise  whether  the  case  would  be  within  the  statute;  in  otherwords, 
whether  the  statute  does  not  contemplate  such  felonies  only  as 
may  be  committed  jointly  by  such  union  or  combination  of 
persons,  and  not  such  felonies  as  are  in  their  nature  several, 
like  peijury,  and  cannot  be  jointly  committed.  We  do  not 
pass  upon  this  question,  it  not  being  necessarily  involved. 

It  is  necessary,  in  an  indictment  under  this  statute,  to  specify 
the  felony  which  was  purposed.  LandriTigham  v.  IJie  l^ate, 
49  Ind.  186.  It  will  be  seen  by  an  examination  of  the  indict- 
ment, that  the  alleged  purpose  of  the  union  and  combination 
was,  not  the  commission  of  peijury,  but  if  any  purpose  was 
charged,  it  was  "  unlawfully  to  prevent  the  course  of  justice, 
and  secure  the  acquittal  of  said  McKinstry  of  the  charges 
contained  in  said  information.^'  Peijury,  to  be  sure,  was  the 
means  to  have  been  employed  to  accomplish  the  purpose,  but 
the  alleged  purpose  was  that  above  stated.  The  alleged  pur- 
pose of  the  union  and  combination  was  no  felony.  We  have  no 
felonies,  treason  perhaps  excepted,  nor,  indeed,  crimes  of  any 
description  except  such  as  are  defined  by  statute.  The  indict- 
ment does  not  charge  the  union  and  combination  to  have  been 
for  the  purpose  of  committing  any  felony,  and  therefore  does 
not  charge  any  offence.     It  was  correctly  quashed. 

The  judgment  below  is  affirmed. 
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Rhoades  £t  ux.  v.  Delanet. 

JuBiBDicnoN.— C^on^  <f  Femie.— iVooeedm^  fiiud  be  Oertifiedr—lik  an 
action  commenced  in  the  common  pleas  comt  of  a  conntj  against  a  hus- 
band and  wife,  where,  by  agreement,  the  yenue  is  changed  to  the  circuit  court 
of  the  same  county,  and  where,  by  such  agreement,  the  complaint,  summons, 
and  order  for  the  change  of  venue  are  to  be  certified  to  the  circuit  oourt^  if 
they  are  not  so  certified,  the  circuit  court  will  acquire  no  jurisdictioa  of  the 
wife,  unless  she  appears  in  said  circuit  court,  and  any  judgment  or  deciee 
against  her,  in  said  court,  will  be  void. 

Same. — Certified  Record, — One  court  cannot  speak  officially  to  another  court 
otherwise  than  by  its  seal. 

fiAXB. — What  wiU  OonstUuie  an  Appeoarcmce,— To  constitute  an  appearanoe^ 
there  must  be  some  act  done  or  word  qioken  in  court  by  the  party  chaiged 
with  appearing.  The  record,  in  such  action,  reciting  that  ''now  come  the 
parties  bv  counsel,  and  the  plaintiff  withdraws"  a  paragraph  of  hia  com- 
plaint, and  that  a  certain  one  of  the  defendants  (said  husband)  filed  hia 
answer,  did  not  show  an  appearance  by  the  wile  of  such  delndant. 

FaAcncE. — DrfamlL — If  there  is  an  appearance,  a  default  should  not  be 
entered. 

JjjBieDiCTi07X,-'Evidenee,^Void  Judgment— Wateie  the  record  of  acanse 
shows  that  the  court  rendering  the  judgment  and  decree  therein  did  not 
have  jurisdiction  of  one  of  the  partiee,  sudi  record  is  not  admiwHihle  in 
evidence  against  such  party. 

Publication.— tS9^}f'«  Sale,—The  law  does  not  require  that  the  last  pub- 
lication of  an  advertisement  for  the  sale  of  land  by  a  sheriff  must  be 
twenty  days  before  the  day  of  sale. 

From  the  Tippecanoe  Circuit  Court 

W.  Morrow,  N.  Tnuler^  JR.  C.  Oregory,  and  W.  B.  Oregory, 
£>r  appellants. 

Z.  Baird  and  8.  P.  Bairdy  for  appellee. 

Pettit,  J. — ^This  suit  was  for  the  recovery  of  real  estate, 
brought  by  the  appellee,  Charles  D.  Delaney^  against  the 
appellants,  William  N.  Bhoades  and  Fannie  O.  Bhoades,  bis 
wife.  The  lands  had  belonged  to  the  wife,  and  are  still  hers, 
if  her  title  was  not  extinguished  by  a  foreclosure  of  an  alleged 
mortgage  on  and  a  sherifp^s  sale  of  the  same. 

This  suit  was  commenced  in  the  Jasper  Ckcuit  Court,  but 
the  venue  was  changed  to,  and  the  cause  tried  in,  the  Tippeca- 
noe Circuit  Court. 
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There  were  separate  answers  of  general  denial  filed  by  the 
defendants. 

On  the  trial,  the  plaintiff  offered  to  read  in  evidence  a  tran- 
script from  the  Jasper  Circuit  Court,  showing  a  foreclosure  of  * 
a  mortgage  on  the  lands  in  favor  of  the  plaintiff,  a  sale  thereof 
by  the  sheriff,  the  purchase  of  the  same  by  the  plaintiff,  and 
that  he  had  the  sheriff's  deed  to  the  same. 

To  the  introduction  of  this  record  as  evidence,  the  wife 
objected  on  the  ground  that  the  Jasper  Circuit  Court,  in  which 
the  decree  was  rendered,  had  no  jurisdiction  of  her  person. 

The  objection  was  overruled,  and  exception  taken,  and  this 
ruling  is  made  a  cause  fer  a  new  trial. 

The  foreclosure  suit  was  originally  commenced  in  the  Jasper 
Common  Pleas  Court.  Both  defendants  appeared  and  answered 
separately.  There  was  a  trial  and  verdict  for  the  wife,  and 
against  the  husband  for  the  amount  of  the  note  secured  by  the 
mortgage. 

This  verdict  was  set  aside,  and  the  following  agreement  was 
made  and  filed  in  the  common  pleas  court,  and  an  order  was 
entered  transferring  the  case  as  agreed  to  the  circuit  court,  which 
agreement  is  as  follows: 

^^  Delakey  v.  Bhoadeb  et  ux. 

''By  agreement  of  parties,  the  plaintiff  has  leave  to  amend 
his  complaint  herein,  and  by  further  agreement  of  partied^ 
the  venue  of  this  action  is  changed  to  the  Jasper  Circuit 
Court,  the  said  defendants  to  appear  thereto  without  pro- 
cess; that  said  cause  shall  stand  for  trial  in  said  circuit 
court  the  same  as  though  it  had  been  brought  therein 
in  the  first  instance,  and  that  no  orders  or  proceedings  had 
in  this  court,  except  said  complaint,  the  summons  herein, 
and  this  order,  shall  be  certified  to  said  court,  or  a£fect  said 
action  therein.  By  further  agreement  of  parties,  the  deposi- 
tion of  Flora  G.  Peacock,  now  on  file  in  this  court,  but  not 
published,  shall  be  sent  to  said  court,  and  have  the  same  effect 
as  though  it  had  been  taken  fer  said  court,  and,  subject  to  objec- 
tions, shall  be  read  in  said  court  on  the  trial  of  said  cause  on 
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the  part  of  the  defendants^  and  that  the  costs  made  in  this 
court  shall  abide  the  result  of  said  action. 

"October  22d,  1868.         Dwiggins  &  Thompson, 

"Attorneys  for  Plaintiff. 
"  Hajocond  &  SprriiEB, 
"Attorneys  for  Defendants.^ 

The  clerk  of  the  common  pleas  and  of  the  circuit  court  of 
Jasper  county  was  one  and  the  same  person,  and  he,  on  the 
agreement  and  order  of  the  common  pleas,  docketed  the  case 
in  the  circuit  court.  The  record  does  not  show  that  the  clerk 
of  the  common  pleas  certified  the  papers  and  order  of  change 
of  venue  to  the  circuit  court  or  clerk  thereof.  At  the  next 
term  of  the  circuit  court,  on  filing  an  amended  complaint  as 
the  agreement  provided  for,  the  defendants  were  ruled  to 
answer,  and  this  entry  appears : 

"  C.  D.  Delaney  t?.  W.  N.  and  F.  O.  Bhoades.  Come  now 
the  parties  by  counsel,  and  the  plaintiff  withdraws  the  second 
paragraph  of  the  complaint  herein,  and  comes  the  defendant 
Wm.  N.  Bhoades,  and  files  his  answer  as  follows.'' 

The  record  shows  that  the  wife  was  de&ulted,  and  a  decree 
of  foreclosure  rendered  against  her  on  de&ult.  Did  this  con- 
dition of  the  record  give  the  circuit  court  of  Jasper  county 
jurisdiction  of  the  person  of  the  wife,  Fannie  O.  Bhoades  ? 
We  think  it  did  not.  The  order  of  and  the  papers  from  the 
common  pleas  filed  in  the  circuit  court  were  not  certified  as 
required  by  law  and  the  agreement,  by  virtue  of  which  the 
change  of  venue  was  taken.  One  court  cannot  speak  officially 
to  another  court  otherwise  than  by  its  seal.  Jones  v. 
Frost,  42  Ind.  643.  We  do  not  hold  that  parties  may  not 
waive  the  certificate  required,  or  any  other  provision  of  law 
which  secures  their  rights,  but  in  this  case  this  was  not  done ; 
on  the  contrary,  the  agreement  requires  that  certain  papers 
should  be  certified,  which  was  not  done.  The  transcript  of 
the  Jasper  Circuit  Court  in  the  foreclosure  suit  is  certified  to 
be  full,  true,  etc.,  and  there  being  in  it  no  certificate  of  the 
papers  on  change  of  venue,  the  circuit  court  had  no  jorisdio- 
tion  of  the  persons  of  the  defendants  conferred  on  it  by  the 
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docketing  of  the  case  in  that  court.  Had  Mrs.  Rhoades 
appeared  in  the  Jasper  Circuit  Court,  she  could  not  object  to 
its  jurisdiction  of  her  person,  but  we  think  the  record  does  not 
show  that  she  appeared.  To  constitute  an  appearance,  there 
must  be  some  act  done  or  word  spoken  in  court  by  the  party 
charged  with  appearing.  1  Bouv.  Law  Diet.  127,  128;  1 
Burrill  Law  Diet.  110.  Mrs.  Rhoades  did  neither.  The  mere 
entry  by  the  clerk  "  that  the  plaintiff  files  his  amended  com- 
plaint, and  the  defendants  are  ruled  to  file  their  answer," 
and  "  come  now  the  parties  by  counsel,  and  the  plaintiff  with- 
draws the  second  paragraph  of  his  complaint  herein,  and  comed 
the  defendant  "Wm.  N.  Rhoades,  and  files  his  answer  as  fol- 
lows,'*  does  not  show  an  appearance  by  Mrs.  Rhoades. 

A  default  was  taken  against  Mrs.  Rhoades  by  calling  her 
three  times,  which  should  not  have  been  done  if  she  had 
appeared.  1  Bouv.  Law  Diet.  445.  Had  she  appeared  and 
afterward  failed  or  refiised  to  answer,  judgment  should  have  been 
rendered  against  her  by  nil  diciL  2  Burrill  Law  Diet.  233 ;  2 
Bouv.  Law  Diet.  227.  We  hold  that  the  Jasper  Circuit  Court 
had  no  jurisdiction  of  the  person  of  Mrs.  Rhoades,  and  that 
the  decree  against  her  is  void. 

On  the  trial  of  the  cause  in  the  Tippecanoe  Circuit  Court, 
to  recover  possession  of  the  lands,  Mrs.  Rhoades  offered  the 
following  evidence,  which  was  rejected,  and  an  exception  taken  : 

^^  Be  it  remembered,  that  on  the  trial  of  the  above  entitled 
cause  the  defendant  Fannie  O.  Rhoades,  at  the  proper  time, 
whilst  she  was  ofiering  her  testimony  in  chief,  offered  to  prove 
by  her  own  evidence  that  sh§  never  in  fact  executed  the  mort- 
gage set  forth  in  the  transcript  of  the  record  read  in  evidence ; 
that  she  signed  the  paper  at  the  request  of  her  husband  upon 
a  statement  to  her  by  him  that  it  was  a  matter  of  no  conse- 
quence ;  that  she  never  knew  that  she  had  signed  a  mortgage 
until  after  suit  had  been  brought  in  the  conmion  pleas  court 
in  that  case ;  that  she  employed  counsel  to  defend  her  in  the 
conmion  pleas  court,  and  instructed  them  to  make  a  defence 
as  to  the  merits,  advising  them  of  the  fiicts ;  that  her  counsel 
to  whom  she  had  confided  her  defence  tried  her  case  in  the 
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common  pleas  court,  as  shown  bj  the  record ;  that  after  the  trial, 
supposing  that  was  the  end  of  it,  she  never  had  any  conference 
or  conversation  whatever  with  her  counsel  on  the  subject  of 
the  management  of  the  suit ;  that  she  never  knew  directlj  or 
indirectly  of  any  agreement  made  by  her  counsel  to  transfer 
her  case  from  the  common  pleas  to  the  circuit  court ;  that  the 
first  knowledge  she  had  of  the  suit  after  the  verdict  in  her 
favor  was  the  advertisement  of  the  sheriff's  sale  of  her  prop- 
erty ;  and  that  after  the  trial  in  the  common  pleas  court,  and 
the  next  day  after  the  verdict  therein  was  rendered,  she  was 
informed  by  her  counsel  that  the  case  was  terminated  as  to 
her ;  that  she  never  employed  counsel  to  appear  for  her  in  the 
circuit  court ;  that  she  did  not  in  fact  appear  in  the  circuit 
court  or  authorize  any  one  to  appear  fer  her ;  that  the  first 
knowledge  she  had  that  any  proceedings  had  been  had  in  the 
circuit  court  was  seeing  the  advertisement  of  the  sheriff's  sale 
of  this  property ;  that  had  she  known  of  the  proceedings  in  the 
circuit  court,  she  would  have  employed  counsel  to  make  her 
defence,  which  she  regarded  as  meritorious/' 

Was  this  evidence  properly  rejected  ?  We  think  it  was, 
but  whether  or  not  rightly  rejected  is  of  no  importance,  as  we 
hold  that  the  Jasper  Circuit  Court  had  no  jurisdiction  of  the 
person  of  Mrs.  Bhoades,  and  that,  therefore,  the  decree  of 
foreclosure  against  her  is  void. 

The  appellant,  Mrs.  Rhoades,  asked  an  instruction,  the  sub- 
stance of  which  was,  that  the  last  publication  of  an  advertise- 
ment for  the  sale  of  land  must  be  twenty  days  before  the  day 
of  sale.  This  instruction  was  properly  refused.  The  law  con- 
templates no  such  thing,  nor  would  it  be  for  the  interest  of  Hie 
party  whose  land^  are  to  be  sold,  that  twenty  days  should 
elapse  between  the  last  publication  and  the  day  of  sale,  in 
which  time  all  readers  of  newspapers  would  be  likely  to  for- 
get the  day  and  place  of  the  sale. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee,  wifb 
instructions  to  grant  a  new  trial. 
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Gbdohal  Law.— JUb0  FMmeer'-^SuuuU  Qnutruod.—The  grwfamm  of  the  L|J  ^^| 
Giime  defined  by  section  27,  2  G.  &  H.  445,  consists  in  obtaining  the  signa-  r^  -^^3 
toie  of  any  person  to  any  written  instrament,  or  in  obtaining  from  any  |l§L  Jil 
person  any  money,  transfer,  note,  bond,  or  receipt,  or  thing  of  value. 

Game. — ^The  offence  may  be  committed  by  two  means :  First  By  color  of 
any  false  token  or  writing.    Second.  By  any  false  pretence. 

Saicb. — Token. — A  printed  business  card  purporting  to  be  that  of  a  firm,  but 
which  is  not  the  business  card  of  such  firm,  exhibited  by  one  who  claims 
to  act  as  agent  of  such  firm  in  making  contracts,  is  a  token  or  writing 
within  the  meaning  of  the  statute. 

Saxe. — IndicknenL — An  indictment  under  such  statute  is  not  bad  for  using 
the  word     '  pretend  "    instead  of  the  word  "  represent" 

Bajce. — ^An  indictment,  charging  that  the  defendant  procured  a  signature  to 
a  note  by  false  pretences  used  to  induce  the  person  whose  signature  is  thus  , 
obtained  to  contract  for  the  purchase  of  an  article  of  property,  is  bad,  if 
it  does  not  state  that  the  person  whose  name  was  procured  relied  upon 
mich  pretences  as  true,  and  upon  the  faith  thereof  purchased  the  property, 
and  in  consideration  thereof  executed  the  note  set  out  in  the  indictment 

From  the  Jefiferson  Circuit  Court. 

B.  F.  Da/m,  B.  A.  Blcuik,  and  Walker  &  BohertSj  for  appel- 
lant. 

C  A.  Buddrhy  Attorney  General,  for  the  State. 

BuBKiBK,  J. — The  appellant  was  indicted  for,  and  convicted 
in  the  court  below  of^  obtaining  the  signature  of  Jeptha  O.  May* 
field  to  a  note  payable  to  appellant,  by  &lBe  pretences. 

A  motion  to  quash  the  indictment  was  overruled,  and  an 
exception  taken. 

A  plea  in  abatement  was  filed,  to  which  a  demurrer  was  sus- 
tained, and  an  exception  taken. 

A  motion  for  a  new  trial  was  overruled,  and  an  exception 
taken. 

A  motion  in  arrest  of  judgment  was  overruled,  and  an 
exception  taken. 

The  errors  assigned  are  as  follows : 

1.  That  the  court  erred  in  overruling  the  motion  to  quash 
the  indictment. 
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2.  That  the  court  erred  in  sustaining  the  demurrer  to  the 
plea  in  abatement. 

3.  That  the  court  erred  in  overruling  the  motion  for  a  new 
trial. 

4.  That  the  court  erred  in  overruling  the  motion  in  arrest 
of  judgment. 

We  will  dispose  of  these  assignments  of  error  in  the  order 
stated.  Did  the  court  err  in  overruling  the  motion  to  quash 
the  indictment?  That  portion  of  the  indictment  material  to 
this  question  is  as  follows : 

"  That  Edwin  E.  Jones^  on  the  14th  day  of  January,  1875, 
at  sstid  county  of  Jefferson,  feloniously,  designedly,  and  with 
intent  to  defiraud  one  Jeptha  O.  Mayfield,  did  fiilsely  and 
feloniously  pretend  to  the  said  Jeptha  O.  Mayfield  that  he,  the 
said  Edwin  E.  Jones,  was  the  agent  of  a  firm  of  persons  in 
the  city  of  Cincinnati;  State  of  Ohio,  doing  business  under 
the  firm  name  of  '  Mills,  Spillmeyer  &  Co.,'  at  Nos.  368,  370, 
and  372  West  Third  street,  in  said  city  of  Cincinnati ;  that  said 
firm  were  largely  engaged  in  the  manufacture  of  a  certain 
implement  called  '  Herman's  Improved  Lifting  Jack,'  and  that 
he,  the  said  Edwin  E.  Jones,  had  authority  from  said  firm  to 
sell  said  lifting  jacks  for  the  said  firm,  and  to  contract,  for  and 
in  behalf  of  said  firm,  for  the  sale  of  said  lifting  jacks  by  said 
Jeptha  O.  Mayfield,  and  did  then  and  there  feloniously, 
designedly,  and  with  intent  to  defraud  said  Jeptha  O.  May- 
field,  exhibit  to  said  Jeptha  O.  Mayfield  a  certain  printed  card 
purporting  to  be  the  card  of  said  firm  of  Mills,  Spillmeyer  & 
Co.,  and  which  said  card  was  and  is  in  the  words  and  figures 
following :  '  Mills,  Spillmeyer  &  Co.,  manufiusturers  of  Her- 
man's Improved  Lifting  Jack,  Nos.  368,  370,  and  372  West 
Third  street,  Cincinnati,  Ohio.  Send  orders  for  Herman's 
Lifting  Jack  in  accordance  with  contract ;'  and  did  falsely, 
feloniously,  designedly,  and  with  intent  to  defiraud  said  Jeptha 
O.  Mayfield,  pretend  to  said  Jeptha  O.  Mayfield  that  said  card 
was  the  genuine  card  of  said  firm  of  Mills,  Spillmeyer  &  Co. 
aforesaid ;  that  said  Jeptha  O.  Mayfield  relied  on  said  pre- 
tences so  made  to  him  by  said  Edwin  E.  Jones,  and  by  means 
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of  said  false  pretences  the  said  Edwin  E.  Jones  did  then  and 
there  feloniously,  folselj,  designedly,  and  with  intent  to  defraud 
said  Jeptha  O.  Mayfield,  obtain  from  said  Jeptha  O.  Mayfield 
a  note  of  the  said  Jeptha  O.  Mayfield  for  the  sum  of  four 
hundred  dollars,  which  note  is  of  the  tenor  following : 

"  '$400,        Madison  P.  O.,  Jefpebson  County,     \ 

"'January  14th,  1875.         j 

" '  Six  months  after  date,  I  promise  to  pay  to  the  order  of  E. 
E.  Jones,  at  the  First  National  Bank,  Indianapolis,  Indiana, 
four  hundred  dollars,  with  interest  at  the  rate  of  —  per 
annum  from  date,  value  received,  without  any  relief  whatever 
from  valuation  or  appraisement  laws.  The  drawers  and  endor- 
sers severally  waive  presentment  for  payment,  protest,  and 
notice  of  protest  and  non-payment  of  this  note.  If  this  note 
is  not  paid  at  maturity,  the  undersigned  agree  to  pay  the 
expenses  of  collection,  including  attorneys'  fees. 

J.  O.  Mayfield. 
with  intent  then  and  there  to  cheat  and  defraud  him,  the  said 
Jeptha  O.  Mayfield ;  whereas,  in  truth  and  in  fact,  the  said  firm 
of  Mills,  Spillmeyer  &  Co.  were  not  engaged  in  the  manufac- 
ture of  said  implement  called  '  Herman's  Improved  Lifting 
Jack,'  and  whereas,  in  truth  and  in  fact,  said  Edwin  E.  Jones 
was  not  then  and  there  the  agent  of  said  firm  of  Mills,  Spill- 
meyer &  Co.,  and  did  not  then  and  there  have  any  authority 
from  said  firm  to  sell  said  lifting  jacks  for  said  firm,  and  to 
contract  for  the  sale  of  the  same  by  said  Jeptha  O.  Mayfield 
for  said  firm,  and  whereas,  in  truth  and  in  fiict,  the  said  card,  so 
exhibited  as  aforesaid  and  hereinbefore  set  forth,  was  not  then 
and  there  the  genuine  card  of  said  firm  of  Mills,  Spillmeyer 
&  Co.,  contrary  to  the  form  of  the  statute,"  etc. 

Section  27,  2  G.  &  H.  445,  reads  as  follows : 

'^  If  any  person,  with  intent  to  defraud  another,  shall  design- 
edly, by  color  of  any  false  token  or  writing,  or  any  felse  pre- 
tence, obtain  tH5"5rgliature  of  any  person  to  any  written  instru- 
ment, or  obtain  from  any  person  any  money,  transfer,  note, 
bond,  or  receipt,  or  thing  of  value,  such  person  shall,  upon 
conviction  thereof,  be  imprisoned,"  etc. 
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The  gravamen  of  the  crime  consists  in  obtaining  the  aigna* 
tore  of  any  person  to  any  written  instrument^  or  in  obtaining 
from  any  person  any  money,  transfer,  note,  bond,  or  receipt, 
or  thing  of  value.  The  offence  may  be'  committed  by  two 
means :  First.  By  color  of  any  fitlse  token  or  writing.  Sec- 
ond. By  any  &lse  pretence.  The  word  ^^token,''  in  its  ordinary 
signification,  means  "  a  sign,"  "  a  mark,"  "  a  symbol."  The 
words  "writing"  and  "written  "  include  printing,  lithograph- 
ing, or  other  mode  of  representing  words  and  letters.  Sec*  1, 
subdivision  nine,  2  6.  &  H.  338. 

The  indictment  in  the  present  case  attempts  to  chai^  that 
the  signature  of  Mayfield  was  obtained  to  the  note  by  means 
of  a  &lse  token,  and  by  pretending  that  he  was  the  lawftd 
agent  of  Mills,  Spillmeyer  &  Co.,  and  had  authority  from  said 
firm  to  sell  said  lifting  jack,  and  to  contract  for  and  in  behalf 
of  said  firm  for  the  sale  of  said  lifting  jack. 

The  first  question  is,  whether  the  printed  card  set  oat  in 
the  indictment  comes  within  the  meaning  of  the  words  "token 
or  writing,"  used  in  the  statute. 

Bouvier'is  Law  Dictionary  defines  the  legal  meaning  of  the 
word  "token"  thus :  "Token.  A  document  or  sign  of  the  exist- 
ence of  a  &ct.  Tokens  are  either  public  or  general,  or  privy 
tokens.  They  are  either  true  or  fidse.  When  a  token  is  fidae 
and  indicates  a  general  intent  to  defraud,  and  is  used  for  that 
purpose,  it  will  render  the  offender  guilty  of  the  crime  of 
cheating,  12  Johns.  N.  Y.  292 ;  but  if  it  is  a  mere  privy 
token,  as  counterfeiting  a  letter  in  another  man's  name,  in 
order  to  cheat  but  one  individual,  it  would  not  be  indictable. 
9  Wend.  N.  Y.  182  ;  1  Dall.  Penn.  47  ;  2  Const.  So.  C.  139 ; 
2  Va.  Cas.  65 ;  4  Hawks  No.  C.  348 ;  6  Mass.  72 ;  12  Johns. 
N.  Y.  293 ;  2  Dev.  No.  C.  199 ;  1  Rich.  So.  C.  244." 

We  think  the  token  exhibited  by  the  appellant  was  a  gen- 
eral token,  and  indicated  a  general  intent  to  defraud,  and  when 
accompanied  by  the  fiilse  pretences  alleged  in  the  indictment, 
was  calculated  to  deceive  a  person  of  ordinary  intelligence  and 
prudence. 

It  is  very  eamestiy  contended  by  counsel  for  appellant  that 
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the  false  pTetences  set  out  in  the  indictment  are  not  sufficient 
to  constitute  the  crime  attempted  to  be  charged.  The  first 
objection  urged  to  this  part  of  the  indictment  is,  that  the  word 
*'  pretended  '*  is  used  instead  of  the  word  "  represented/^  In 
our  opinion,  the  objection  is  untenable.  The  word  '^pretence'' 
is  used  in  the  statute  defining  the  crime.  The  word  '^pretend" 
is  the  verb  of  the  noun  ^^pretence.'*  The  form  of  indictment 
given  by  Bicknell  in  his  Criminal  Practice,  p.  341,  uses  the 
word  "pretence."    See  Wharton  Crim.  Law,  sec.  2144. 

It  is  next  urged  that  the  indictment. fidls  to  aver  any  false 
pretence  which  was  sufficient  to  induce  a  person  of  ordinary 
caution  and  prudence  to  execute  his  note  for  a  large  sum  of 
money,  and  we  are  referred  to  the  following  adjudged  cases : 
Hie  l^ate  v.  Magee,  11  Ind.  154;  Johnson  v.  The  Stale,  11 
Ind.  481 ;  The  SUUe  v.  Orvis,  13  Ind.  569. 

In  the  first  case  cited,  it  was  said :  "  The  pretences  must  be 
of  some  existing  fisust,  made  for  the  purpose  of  inducing  the 
prosecutor  to  part  with  his  property,  and  to  which  a  person 
of  ordinary  caution  would  give  credit.  A  pretence,  therefore, 
that  a  party  would  do  an  act  he  did  not  intend  to  do,  is 
not  within  the  statute;  because  it  is  a  mere  promise  for  his 
future  conduct.  Roscoe  Crim.  Ev.  465,  et  eeq.;  11  Wend. 
557;  14  Wend.  547;  3  Hill,  169:  4  HU1,9,126;  19  Pick. 
186.  These  authorities  plainly  show  that  any  representation 
or  assurance,  in  relation  to  a  future  event,  may  be  a  promise, 
a  covenant,  or  a  warranty,  but  cannot  amount  to  a  statutory 
fiJse  pretence.^' 

In  the  second  case  cited,  the  indictment  was  held  to  be  bad, 
because  it  was  not  averred  that  the  checks  were  delivered  to 
the  prosecuting  witness,  and  were  by  him  received  in  payment 
for  the  harness.  The  case  has  but  little,  if  any,  application  to 
the  present  case. 

The  case  of  Uie  State  v.  Orvia,  sfupra,  is  in  several  respects 
much  like  the  present  case.  In  that  case,  the  indictment  was 
held  bad  for  the  reason  that  it  did  not  appear  therefrom  that 
there  was  any  contract  or  agreement,  between  the  defendant 
and  Smith,  for  the  purchase,  by  Smith,  of  an  agency  to  sell 
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the  articles  mentioned^  or  that  Smith  parted  with  his  money 
for  the  purchase  of  an  s^ncj  to  sell^  or  any  other  interest  in 
the  articles  named.  In  other  words^  that  no  connection  was 
shown  between  the  pretences  alleged  and  the  obtaining  of  the 
money.  In  that  case^  the  indictment^  after  setting  forth  the 
false  pretences  and  negativing  the  averments^  concluded  as 
follows : 

^^  By  color  and  means  of  which  said  Mae  pretence  and  pre- 
tences, he,  the  said  Charles  B.  Orvis,  then  and  there,  on,'*  etc.,. 
'^  did  unlawfully,  feloniously,  designedly,  and  fiJsely  obtain 
from  said  John  F.  Smith,  forty  dollars,  then  and  there  being 
the  property  of  said  John  F.  Smith,  contrary,'^  etc. 

That  portion  of  the  indictment  in  the  case  in  judgment  is 
as  follows : 

^^Aud  by  means  of  said  false  pretences  the  said  Edwin  E. 
Jones  did  then  and  there  feloniously,  falsely,  designedly,  and 
with  intent  to  defraud  said  Jeptha  O.  Mayfield,  obtain  from 
said  Jeptha  O.  Mayfield  a  note  of  the  said  Jeptha  O.  May- 
field  for  the  sum  of  four  hundred  dollars,  which  note  is  of  the 
tenor  following,"  etc. 

There  is  no  averment  that  the  said  Mayfield  was  induced, 
by  means  of  said  &lse  token  and  pretence,  to  purchase  of  said 
Jones  the  right  to  sell  said  lifting  jack,  and  that  in  considera- 
tion of  said  purchase,  he  executed  the  note  set  out  in  the  indict- 
ment. In  other  words,  there  is  no  connection  shown  between 
the  false  pretences  alleged  and  the  obtaining  of  said  note.  It 
is  not  shown  why  or  upon  what  consideration  or  for  what  pur- 
pose the  note  was  executed.  Suppose  Jones  did  exhibit  the 
card  of  the  said  firm  as  genuine,  when  it  was  false  and  forged, 
and  suppose  he  did  pretend  that  he  was  the  lawftil  agent  of 
said  firm  and  had  authority  to  make  contracts  in  the  name  and 
on  behalf  of  said  firm  for  the  sale  of  said  lifting  jack,  when, 
in  truth  and  in  fact,  he  was  not  such  agent  and  had  no  author- 
ity to  contract  in  the  name  and  on  behalf  of  said  firm.  The 
&cts  assumed  to  exist  wholly  &il  to  show  any  consideration 
for  the  note,  or  any  reason  why  it  was  executed.  The  neces- 
sary connection  between  the  &lse  pretences  alleged  and  the 
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execution  of  the  note  would  have  been  shown  by  an  aver- 
ment that  the  said  Mayfield,  by  color  and  means  of  said  fitlse 
pretences  and  in  reliance  upon  the  same  as  true,  had  been 
induced  to  purchase  from  the  said  Jones,  as  such  agent,  the 
right  to  sell  said  machine,  for  the  sum  of  four  hundred  dollars, 
and  in  consideration  thereof  had  executed  the  said  note. 

It  is  also  claimed  by  counsel  for  appellant  that  the  note  set 
out  in  the  indictment  is  not  the  one  that  was  obtained  by  the 
fiJse  pretences  alleged.  The  fiicts  are  these :  After  Jones  had 
obtained  one  note  from  Mayfield,  he  went  back  to  his  house, 
and  upon  the  ground  that  such  note  and  contract  we^e  written 
in  pale  ink,  induced  Mayfield  to  surrender  up  the  contract. 
Thereupon,  a  new  note  and  contract  were  drawn  and  exe- 
cuted. They  were  the  same  as  those  surrendered,  except 
written  in  different  and  better  ink.  The  execution  of  the  fii*st 
note  was  obtained  by  means  of  the  fiilse  pretences  alleged,  and 
the  second  by  means  of  the  first  note.  The  point  is  not  enti- 
tled to  much  consideration.  There  was  no  consideration  for 
the  second  note,  except  that  which  supported  the  first.  It  was, 
in  substance,  one  transaction,  and  the  &ct  that  the  note  set  out 
in  the  indictment  was  executed  a  few  hours  after  the  first  can 
not  change  its  legal  character. 

We  think  the  pretences  alleged  in  the  indictment  were  suf- 
ficient to  deceive  a  person  of  ordinary  caution  and  prudence. 
It  is  true,  that  many  persons  would  not  have  been  deceived 
thereby.  They  might,  by  reason  of  their  long  experience  and 
greater  shrewdness,  have  detected  *the  fraud,  or,  having  their 
suspicions  excited,  they  would  have  communicated  to  the  firm 
in  Cincinnati.  But  laws  are  not  made  for  the  protection  of 
the  shrewd  and  vigilant  business  man  only,  but  for  the  entire 
community.  In  the  enactment  of  criminal  laws,  the  legisla- 
ture adopts,  as  a  standard  of  intelligence,  neither  the  highest  nor 
the  lowest^  but  the  medium.  The  law  only  requires  the  exer- 
cise of  ordinary  caution  and  prudence.  Business  could  not  be 
transacted  without  placing  confidence  in  the  representations  of 
persons  engaged  therein.  While  the  law  does  not  encourage 
blind  confidence,  it  does  not  expect  those  engaged  in  the  ordi- 
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nary  affidrs  of  life  to  possess  the  shrewdness  and  conning  of 
the  practised  detective.  The  question,  therefore,  is,  in  such  a 
case  as  the  present,  what  would  a  man  of  ordinary  intelligenoe 
and  caution  have  done  under  the  &ct8  and  circumstances 
surrounding  this  transaction?  Would  such  a  man  have 
believecl  and  acted  upon  such  pretences?  If  he  would,  the 
case  is  made  out. 

For  the  failure  to  allege  that  Mayfield  relied  upon  such  pre- 
tences as  true,  and  upon  the  fidth  thereof  purchased  from  Jones 
the  rig^t  to  sell  such  '^  lifting  jack,''  and  in  consideration 
thereof  executed  the  note  set  out  in  the  indictment,  we  must 
hold  the  indictment  bad. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
divections  to  the  court  below  to  sustain  the  motion  to  quaeh 
the  indictment.  The  clerk  will  give  the  proper  order  tor  the 
return  of  the  prisoner  to  the  jail  of  Jefferson  county. 
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Ldt^—StaMt/e  Oansbnied.—A  stockholder  of  a  private  ooiporatioii,  oigaii- 

ixed  in  1870,  is  not  liable  for  the  debts  of  snch  corporation  thereafter 

accmed,  under  the  act  of  May  2(Hh,  1852, 1  G.  AH.  427,  sec  11. 
8AME.-~At  the  time  of  the  passage  of  the  act  of  1859, 1  G.  &  H.  276,  sees. 

1  and  2,  security  for  dues  from  private  corporations  for  manafactuing 

purposes  had  been  provided  by  the  act  of  1852;  and  henoe  such  oorpora- 

tions  were  excluded  from  the  act  of  1859. 
Same.— The  repeal  in  1863  of  the  elevenCh  section  of  the  act  of  1852  did 

not  have  the  effect  to  make  the  act  of  1859  extend  to  and  embrace  a  cUns 

of  corporations  excluded  by  the  language  of  the  act 
Same.— Cbn^ttotton.— The  fourteenth  section  of  artide  11  of  the  coDStitiitiQii 

in  no  way  affects  the  proper  construction  of  the  acts  to  secure  doflB  ttOBi 

private  corporations. 


From  the  Marion  Superior  Court 
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A.  G.  Porter,  B.  Harrison,  C.  G.  Bines,  W.  H.  H.  Miller, 
O.  H.  Chapman,  U.  J.  Hammond,  J,  J.  Uawea,  and  J.  B. 
NUea,  for  appellant. 

A.  Iglehart,  J.  T,  Dye,  and  A,  C  Harris,  for  appellees. 

Downey,  J. — ^This  was  an  action  by  the  appellees,  credit- 
ors, against  the  appellant,  as  a  stockholder,  of  a  private  cor- 
poration known  as  the  Indianapolis  Chair  Factory. 

The  complaint,  which  is  in  one  paragraph,  sets  forth  the 
organization  of  that  corporation  in  1870,  under  the  act  for  the 
organization  of  manufacturing  and  mining  companies,  approved 
May  20th,  1852 ;  that  it  was  organized  for  the  purpose  of 
manufacturing  chairs,  and  was  not  a  banking  or  road  corpora- 
tion; that  defendant,  by  subscription,  became  the  owner  of 
four  hundred  shares  of  its  stock,  of  fifty  dollars  each,  being 
in  all  twenty  thousand  dollars,  and  was  made  a  director  of  said 
corporation ;  that  while  defendant  owned  said  twenty  thousand 
dollars  of  stock,  and  was  a  director  of  the  company,  the 
plaintiffs  loaned  the  corporation  money,  which,  to  the  amount 
of  several  thousand  doUars,  remains  unpaid ;  that  in  Decem- 
ber, 1870,  the  company  was  adjudged  a  bankrupt;  that 
plaintiffs  have  proved  their  debt  in  bankruptey;  which  was 
allowed  at  six  thousand  dollars,  and  have  received,  as  their 
pro  rata  share  of  the  assets  of  the  corporation,  two  thousand 
dollars,  and  the  remainder  is  wholly  unpaid. 

To  this  complaint  a  demurrer  was  filed  and  overruled,  and 
the  defendant  excepted. 

An  answer  was  then  filed  in  four  paragraphs ;  first,  general 
denial;  the  second,  no  question  is  made  upon;  the  third,  as 
afterward  amended,  is  a  plea  in  abatement,  setting  up  the  pen- 
dency of  bankrupt  proceedings,  alleging  that  the  indebtedness 
of  the  defendant  to  the  corporation  or  its  creditors,  if  any, 
vested  as  assets  in  the  assignee,  and  that  he,  therefore,  and  not 
the  plaintiff,  is  the  proper  party  to  bring  suit ;  and  the  fourth, 
as  to  the  note  of  fifteen  hundred  dollars,  being  a  part  of  the 
debt  sued  for,  sets  up  that  at  the  time  tiie  debt  represented 
by  that  note  was  contracted,  there  were  other  stockolders  of 
Vol.  L.— 31 
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fiaid  company,  Darning  them,  who,  at  the  time  of  the  answer, 
were  still  living,  and  ought  to  be  made  defendants. 

To  the  amended  third  and  the  fourth  paragraphs,  demurrers 
were  sustained,  and  the  defendant  excepted. 

A  reply  of  general  denial  being  filed  to  the  second  para- 
graph of  the  answer,  a  trial  was  had,  resulting  in  a  finding  for 
plaintifife ;  a  motion  for  a  new  trial  overruled,  exception  by 
defendant,  bill  of  exceptions  duly  filed,  judgment  for  plain- 
tifiEb,  appeal  to  general  term,  judgment  affirmed,  and  appeal  to 
this  court. 

The  error  assigned  here  brings  in  question  the  correctness 
of  the  decision  of  the  superior  court  at  general  term.  We  are 
fiivored  not  only  with  elaborate  arguments  in  the  briefe  of 
counsel  in  the  cause,  but  also  with  able  and  exhaustive  brie& 
fi*om  counsel  not  engaged  in  the  cause,  but  whose  clients  are 
parties  to  other  cases,  in  which  the  main  question  for  decision 
here  is  involved. 

We  shall  examine  the  question  as  to  the  sufficiency  of  the 
complaint.  The  sixth  and  fourteenth  sections  of  article  11  of 
the  constitution  of  the  State  are  supposed  to  have  a  bearing 
upon  the  question  to  be  decided.     They  are  as  follows : 

"  Sec.  6.  The  stockholders  in  every  bank  or  banking  com- 
pany shall  be  individually  responsible,  to  an  amount  over  aiid 
above  their  stock,  equal  to  their  respective  shares  of  stock,  for 
all  debts  or  liabilities  of  said  bank  or  banking  company. 

^^Sec.  14.  Dues  from  corporations  other  than  banking  shall 
be  secured  by  such  individual  liability  of  the  corporators,  or 
other  means,  as  may  be  prescribed  by  law.^' 

The  first  Greneral  Assembly  that  met  after  the  adoption  of 
the  present  constitution  enacted  a  law  for  the  incorporation  of 
manufacturing  companies,  which  was  .approved  May  20th, 
1852,  and  which  contained  the  following  section : 

'^Sec.  11.  The  stockholders  of  such  company  shall  be  indi- 
vidually liable,  jointly  and  severally,  for  all  debts  due  and  owing 
laborers,  servants  and  apprentices,  for  services  rendered ;  and, 
to  other  creditors  of  the  company,  they  shall  be  liable  to  an 
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amount  eqnal  to  the  stock  held  by  them  respectively/'  1  6. 
A  H.  427. 

In  1859,  the  General  Assembly  passed  the.foUowing  act : 

"Section  1.  The  dues  from  all  private  corporations  which 
have  been  or  may  be  organized  under  the  general  laws  and 
under  the  present  constitution  of  this  State,  other  than  bank- 
ing and  road  corporations,  and  other  than  those  where  secu- 
rity has  already  been  provided,  shall  be  secured  in  the  manner 
hereinafter  provided. 

"Sec.  2.  The  stockholders  and  members  of  such  corporations 
shall  be  individually  liable  for  its  debts  to  an  amount  equal  to 
the  interest  or  stock  which  they  may  respectively  have  therein, 
and  the  privileges  or  immunities  which  have  been  heretofore 
granted  to  such  corporations,  shall,  upon  the  same  terms,  equally 
belong  to  all  citizens  who  may  desire  to  incorporate  them- 
selves for  the  same  purposes,  subject  to  the  individual  liability 
aforesaid.**    Acts  1859,  p.  58,  1 G.  &  H.  276. 

On  the  4th  day  of  March,  1863,  the  legislature  passed  an 
act  by  which,  among  other  things,  the  eleventh  section  of  the 
act  of  May  20th,  1852,  was  repealed.    Acts  1863,  p.  48. 

The  Indianapolis  Chair  Factory,  having  become  a  corpora- 
tion in  1870,  and  the  indebtedness,  for  which  it  is  sought  to 
make  the  appellant  liable,  having  accrued  at  a  still  later  date, 
it  is  evident  that  the  act  of  May  20th,  1852,  cannot  make  the 
defendant  liable. 

The  question  is  this,  is  the  defendant  liable  under  and  by 
virtue  of  the  act  of  1859,  above  quoted  ?  That  act  does  not 
extend  to  all  private  corporations.  There  are  three  classes  of 
private  corporations  to  which  it  does  not  extend.  They  are : 
1.  Banking  corporations.  2.  Road  corporations;  and,  3. 
Those  where  security  had  already  been  provided. 

The  eleventh  section  of  the  act  of  1852  was  still  in  force 
when  the  act  of  1859  was  enacted,  and  in  order  to  ascertain 
what  corporations  are  embraced  in  the  third  class  mentioned 
in  the  act  of  1859,  we  must  look  to  that  date,  and  cannot  look 
to  some  subsequent  date.  The  language  is,  "other  than  those 
where  security  has  already  been  provided,"  etc.    "Has  been 
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provided/'  refers  to  a  time  which  had  already  passed^  when  the 
act  of  1859  was  enacted.  Security  had  been  provided  by  the 
act  of  1852^  so  far  as  corporations  for  manufacturing  were  con- 
cerned^ and  hence  corporations  of  that  class  were  excluded 
from  the  operation  of  the  act  of  1859  as  effectually  as  if  thqr 
had  been  excluded  by  naming  them. 

Counsel  for  appellee  argue  the  case  as  if  the  third  class  did 
not  embrace  all  manu&cturing  corporations^  but  only  such  of 
them  as  were  organized  prior  to  the  passage  of  the  act  of  1859. 
This,  in  our  judgment,  is  a  mistake.  We  think  the  whole 
class  was  excluded  from  the  operation  of  the  act  of  1869  by 
plain  and  unmistakable  language. 

Counsel  on  both  sides  argue  the  question  whether  there  still 
remained  in  the  act  of  1852,  by  provisions  in  other  than  the 
eleventh  section,  security  for  the  dues  of  manu&cturing  cor- 
porations after  the  repeal  of  that  section.  But  we  regard  this 
consideration  as  wholly  inmiaterial.  It  seems  to  us  too  plain  to 
admit  of  doubt  that  the  repeal  in  1863  of  the  eleventh  section 
of  the  act  of  1852  could  not  have  the  effect  to  make  the  act  of 
1859  extend  to  and  embrace  a  class  of  corporations  expressly 
excluded  by  the  language  of  the  act.  It  is  not  material  in  this 
case  whether,  after  the  repeal  of  section  11,  there  was  any 
law  securing  the  dues  of  any  of  the  classes  of  corporations 
excluded  fix)m  the  operation  of  the  act  of  1859  or  not. 

An  illustration  of  our  views  may  be  found  in  the  ruling  of 
this  court  in  Hoaglomd  v.  The  StcUe,  17  Ind.  488.  The  crim- 
inal code  provides,  that  "  all  persons  who  are  competent  to  tes- 
tify in  civil  actions  "  are  competelit  witnesses  in  criminal  pros- 
ecutions. 2  6.  &  H.  410,  sec.  90.  At  the  time  the  criminal 
code,  in  which  this  section  is  found,  was  enacted,  parties  in 
civil  actions  were  not  competent  to  testify  in  their  own  behalf. 
Ailerward,  however,  the  civil  code  was  so  amended  that  par- 
ties were  made  competent  to  testify  for  themselves,  and,  in  the 
case  cited,  it  was  claimed  that  the  defendant,  the  action  being 
criminal,  should  be  allowed  to  testify  in  his  own  behalj^ 
because,  by  the  criminal  code,  all  persons  competent  to  testify 
in  civil  actions  are  competent  to  give  evidence  in  criminal 
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cafies.  The  court,  however,  decided  that  the  provision  in  the 
criminal  code  had  reference  to  such  persons  only  as  were  com- 
petent witnesses  in  civil  actions  when  the  criminal  code  was 
enacted. 

This  case  was  followed  in  Tavltnan  v.  The  State,  37  Ind. 
363.  We  borrow  another  illustration  from  a  brief  in  behalf 
of  the  appellant : 

''  The  constitution  imposes  on  the  legislature  the  duly  to 
provide  for  punishing  offences  against  the  criminal  law  of  the 
State.  In  1852  the  first  General  Assembly  provided  that  the 
punishment  for  larceny  should  be  imprisonment  in  the  peni- 
tentiary. Suppose  that  in  1859  an  act  had  been  passed,  like 
the  one  under- consideration,  that  all  violations  of  the  crim- 
inal laws  of  the  State,  ^  other  than  those  for  which  the  punish- 
ment has  been  already  provided,'  shall  be  as  hereinafter  pre- 
scribed. Four  years  afterward  the  law  affixing  the  punishment 
for  larceny  was  repealed.  Would  any  judge  or  court  venture 
to  impose  a  sentence  and  inflict  punishment  under  the  act  of 
1859  r 

It  is  claimed  by  counsel  for  appellee  that  the  fourteenth  sec- 
tion of  article  11  of  the  constitution  has  a  controlling  influ- 
ence in  determining  the  proper  construction  of  the  act  of  1859, 
and  in  one  of  the  briefs  this  position  is  assumed : 

'H^e  submit  that  where  an*  act  of  the  legislature,  authoris- 
ing the  organization  of  corporations  of  a  given  class,  contains 
a  section  which  imposes  individual  liability  as  a  security  for 
dues,  and  this  is  the  only  provision  for  security  contained  in 
the  act,  an  act  of  the  legislature  repealing  such  a  section, 
unless  some  other  provision  for  security  be  substituted  by  the 
legislature  in  the  same  or  some  other  act,  is  either  unconstitu- 
tional and  void,  or  the  repealing  act  being  operative,  the  act 
itself  becomes  unconstitutional  and  void." 

In  our  judgment,  the  section  of  the  constitution,  to  which 
reference  is  made,  in  no  way  affects  the  proper  construction  of 
the  law  in  question.  It  devolves  a  duty  upon  the  legislature, 
but  whether  that  department  shall  discharge  that  duty  in  one 
manner  or  another,  at  one  time  or  another,  or  whether  they 
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discharge  it  at  all  or  not^  is  a  matter  for  them,  and  does  not 
enter^  to  any  extent^  into  the  question  which  we  are  consider- 
ing. Nor  do  we  think  the  section  prevents  the  legislature 
from  repealing  an  act  creating  individual  liability^  whether  & 
new  act  is  provided  or  not.  We  adopt  the  view  of  one  of  the 
learned  counsel^  who  has  filed  a  brief  on  behalf  of  the  appel- 
lant;  with  reference  to  this  section  of  the  constitution : 

^'The  provision,  as  it  was  inserted,  had  no  effect  more  than 
if  this  whole  subject  had  been  expressly  left  to  the  legislature^ 
or  than  if  the  clause  had  been,  in  more  general  terms,  that  the 
legislature  should  provide  such  guaranties  for  the  rights  and 
liabilities  of  stockholders  as  it  might  deem  proper,  or  than  if 
no  clause  had  been  inserted  on  the  subject  The  legislature 
was  left  wholly  untrammelled,  its  attention  being  merely  called 
to  the  subject,  and  everything  being  left  wholly  to  its  discre- 
tion and  enlightened  judgment.'' 

We  might  concede  the  propriety  or  even  importance  of 
some  suitable  enactment  on  the  subject,  but  this  consideration 
must  not  weigh  with  us  in  the  decision  of  what  is  admitted 
to  be  purely  a  question  of  law.  The  court  should  have  sus- 
tained the  demurrer  to  the  complaint. 

Other  questions  of  interest  and  importance  are  in  the  case, 
but  we  prefer  not  to  decide  them  until  a  case  is  presented  in 
which  their  decision  becomes  necessary. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  the  general  term  to  reverse  the  judgment 
at  special  term,  and  instruct  the  special  term  to  sustain  the 
demurrer  to  the  complaint. 
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The  State  v.  Wilbon. 

Cadcinaii  Law. — DiMharge  nf  Jury  in  Absence  of  Prisoner. — Where,  on  the 
trial  of  an  indictment  for  murder,  after  the  jury  had  been  deliberating  of 
their  verdict  for  thirty-two  hoars,  and  after  they  had  answered  that  there 
was  no  probability  of  their  agreeing  upon  a  verdict,  the  court  discharged 
the  jury  without  the  presence  of  the  defendant,  he  being  confined  in  jail, 
such  discharge  might  be  pleaded  in  b%r  of  further  prosecution. 

From  the  Marion  Criminal  Circuit  Court. 
C.  A.  Bualdrky  Attorney  General,  and  J.  M.  Oropsey,  Pros- 
ecuting Attorney,  for  the  State. 
W.  W.  Leathers,  for  appellee. 

BiDDLE,  C.  J. — Robert  Wilson,  with  John  Cope,  was 
indicted  for  murder.  Wilson  pleaded  not  guilty  to  the  indict- 
ment, and  was  put  upon  trial  by  jury.  The  trial  progressed,  the 
evidence  was  introduced,  the  argument  of  counsel  heard,  and 
instructions  of  the  court  given.  The  jury  retired  to  consider 
of  their  verdict,  and,  after  deliberating  thirty-two  hours,  were 
returned  into  court.  They  were  interrogated  by  the  court  as 
to  what  the  probability  was  of  their  agreeing  upon  a  verdict, 
and  they  answered,  "  there  was  none.'*  Thereupon  the  court 
discharged  the  jury  from  the  further  consideration  of  the 
cause.  The  appellee  afterwards  specially  pleaded  the  discharge 
of  the  jury  in  bar  of  the  further  prosecution  of  the  case. 

The  plea  sets  out  the  proceedings  formally,  and  avers  that 
"  such  proceedings  were  then  and  there  had  in  said  case,  that 
on  the  20th  day  of  November,  1874,  the  said  jury,  having 
been  duly  charged  by  the  said  court,  at  the  hour  of  eleven 
o'clock  and  twenty-five  minutes  a.  M.  of  said  last  mentioned 
date,  they  retired  under  the  charge  of  a  sworn  bailiff  of  said 
court  to  consider  of  their  verdict,  and  that  said  jury  continued 
their  deliberations  till  the  hour  of  fifteen  minutes  before  eight 
o'clock  P.  M.  of  the  21st  day  of  November,  1874,  and  having 
failed  to  agree  upon  their  verdict,  they,  the  said  jury,  were 
thereupon  brought  into  court  by  their  said  bailiff,  by  the  order 
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of  said  court;  in  the  absence  of  this  defendant,  the  said  Robert 
Wilson,  and  while  he  was  then  confined  and  restrained  in  the 
jail  of  said  county,  and  without  his  knowledge  or  consent, 
directly  or  indirectly ;  and  the  said  court  proceeded  then  and 
there  to  interrogate  said  jury  upon  the  probability  of  their 
agreeing  upon  a  verdict  in  said  cause,  and  the  said  jury  then 
and  there  informing  the  said  court  that  there  was  no  probabil- 
ity of  their  agreeing  upon  a  verdict  in  said  cause,  the  said 
court  thereupon  discharged  (he  said  jury  from  a  further  con- 
sideration of  said  cause,  this  defendant,  the  said  Robert  Wil- 
son, not  being  then  and  there  present,  but  being  then  confined 
and  restrained  in  the  jail  of  said  county  by  the  sheriff  thereof 
and  without  his  knowledge  or  consent  as  aforesaid.'^ 

The  State  demurred  to  this  plea  for  want  of  sufficient  fiu^ts. 
The  demurrer  was  overruled,  and  proper  exception  taken. 

We  are  of  opinion  that  the  discharge  of  the  jury,  under  the 
circumstances  averred  in  the  plea,  would  have  been  proper,  if 
the  appellee  had  been  present  in  court,  even  though  he  had 
objected  to  the  discharge,  unless  he  had  shown  some  good 
ground  why  the  jury  should  not  have  been  discharged ;  and  in 
such  case  the  discharge  could  not  have  been  pleaded  in  bar  of 
the  further  prosecution  of  the  case.  McCkyrUe  v.  The  State,  14 
Ind.  39 ;  The  State  v.  Walker,  26  Ind.  346 ;  Shaffer  v.  I%e8taie, 
27  Ind.  131 ;  The  State  v.  Leunig,  42  Ind.  541 ;  and  Kingen 
V.  The  State,  46  Ind.  132. 

The  more  difficult  question  is :  What  was  the  effect  of  the 
enforced  absence  of  the  prisoner  from  court  at  the  time  the 
jury  was  discharged  ? 

It  was  the  right  of  the  prisoner  to  be  present  at  the  trial 
during  all  its  stages.  "No  person  prosecuted  for  any  o&nce 
punishable  by  death,  or  by  confinement  in  the  state  prison, 
or  in  the  county  jail,  shall  be  tried,  unless  personally  present 
during  the  trial."  2  G.  &.  H.  412,  sec.  94.  How  fer  a  pris- 
oner may  waive  this  right,  either  expressly  or  by  his  volun- 
tary absence,  need  not  be  discussed  here,  as  the  question  is  not 
in  the  case.  By  the  averments  in  the  plea,  the  prisoner  waived 
no  right,  and  could  not  possibly  have  been  present,  by  his  own 
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act,  at  the  time  the  jury  was  discharged.  A  verdict  against 
the  prisoner,  under  such  circumstances,  would  have  been  erro- 
neous, and  some  authorities  hold  such  a  verdict  void.  State  v. 
HurUmtj  1  Root,  90 ;  State  v.  Braunsoktmg,  36  Mo.  397 ; 
Price  V.  ITie  StaU,  2  Morris  St.  Cas.  1168 ;  Dunn  v.  The 
OmmmweaiUhf  6  Penn.  St.  384 ;  Dougherty  v.  The  Common' 
wealth,  69  Penn.  St.  286 ;  Sneed  v.  The  State,  5  Ark.  431.  A 
verdict  of  acquittal,  under  such  circumstances,  would,  of  course, 
forever  bar  a  further  prosecution. 

It  remains  for  us  to  decide  what  ought  to  be  tiie  effect, 
where  no  verdict  is  rendered,  and  the  jury  is  discharged, 
according  to  the  facts  alleged  in  the  plea.  We  have  been  una- 
ble to  find  any  decision  or  precedent  to  guide  us  in  such  a  case. 
Mr.  Wharton,  in  speaking  of  the  presence  of  the  prisoner  at 
the  reception  of  the  verdict,  says : 

^'In  felonies  such  presence  is  essential;  and  cases  have 
not  been  unknown  where  the  courts  have  refiised  to  permit 
this  right  to  be  waived.  Thus  a  verdict  of  burglary  was  set 
aside  in  Pennsylvania,  when  it  was  taken  in  the  defendant's 
absence,  although  his  counsel  waived  his  right  to  be  present.^' 
Whart.  Crim.  Law,  sec.  2999 ;  Privs  v.  The  Oommonwealth, 
18  Penn.  St.  103;  Andrews  v.  The  StaU,  2  Sneed,  560;  and 
Jaekeon  v.  The  OommonweaUh,  19  Grat.  656. 

In  the  same  section  the  author  continues : 

"  It  is  scarcely  necessary  to  say  that  in  cases  where  corpo- 
ral punishment  may  be  assigned,  absence  during  rendition  of 
the  verdict,  without  waiver,  vitiates  the  proceedings.  And  in 
fact  this  is  exacted  by  the  common  law  form,  which  requires 
the  jury  to  look  on  the  prisoner,  and  the  prisoner  to  look  on 
the  jury,  when  the  verdict  is  rendered.  The  better  view  is 
that  in  capital,  if  not  in  all  felonies,  the  record  must  show  that 
the  defendant  was  present  at  trial,  verdict,  and  sentence.^' 

It  is  held,  too,  and  we  believe  it  is  the  universal  practice  in 
all  felonies,  that  the  prisoner,  after  verdict  and  before  sen- 
tence, shall  be  be  inquired  of  by  th^  court  if  he  has  anything 
to  offer  why  the  judgment  of  the  law  should  not  be  pronounced 
against  him.    And  even  at  this  stage  of  the  case  he  may  move 
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in  arrest  of  judgment,  for  want  of  sufficient  certainty  in  the 
indictment  as  to  person,  time,  place,  or  offence ;  and  if  bis 
objections  be  valid,  the  whole  proceedings  shall  be  set  aside. 
4  Bl.  Com.  375;  2  G.  &  H.  420,  sec.  122. 

What  the  prisoner,  in  the  case  before  us,  if  he  had  been 
present,  might  have  offered  to  the  court  to  show  why  the  jury 
should  not  have  been  discharged,  or  whether  anything,  indeed, 
it  is  impossible  for  us  to  know ;  but  we  are  unwilling  to  adopt 
a  rule  which  would  deny  him  the  right  to  offer  whatever  was 
in  his  power. 

We  think  the  facts  stated  in  the  plea  constitute  a  sufficient 
bar  to  any  further  prosecution  of  the  case,  and  that  the  court 
committed  no  error  in  overruling  the  demurrer. 

The  judgment  is  affirmed. 


^2  136  Gregg  r.  WiMON. 


Pbomissoky  Note. — Swreby  Liable  in  an  Actvon^  though  IHncipalbeBankrupi — 
The  Burety  upon  a  promissory  note  is  liable  in  an  action  upon  the  note, 
though  the  principal  has  been  adjudged  a  bankrupt,  and  the  note  has 
been  filed  by  the  payee  in  the  bankruptcy  proceedings  and  a  judgment 
rendered  for  the  allowance  of  his  distributlTe  share  of  the  assets,  and  the 
action  against  the  surety  cannot  be  delayed  until  a  final  distribution  of 
the  assets. 

From  the  Bush  Circuit  Court. 

J5.  F.  Davis,  R.  A.  Blacky  0»  H,  Puntenney,  and  J".  Hdm, 
Jr.,  for  appellant. 

J.  8,  Reid  and  E.  A,  Dams,  for  appellee. 

WoRDEN,  J. — Action  by  Wilson  against  George  W.  Gregg 
and  John  T.  Gregg,  upon  a  joint  and  several  promissory  note, 
executed  by  the  two  Greggs  to  Wilson.  Process  was  returned 
not  found  as  to  John  T.  Gregg,  and,  as  to  him,  the  cause  was 
continued. 
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Greorge  W.  Gregg  answered  that  he  was  surety  only  upon 
the  note ;  that  John  T.,  the  principal,  had  been  adjudged  a 
bankrupt  in  the  district  court  of  the  United  States  for  the  dis- 
trict of  Indiana ;  that  the  plaintiif  had  filed  the  note  or  a 
copy  of  it  in  the  bankruptcy  court,  and  obtained  a  judgment 
for  the  allowance  of  his  distributive  share  of  the  assets  of  the 
estate  when  the  same  should  be  ascertained  ;  and  that  he  is 
informed  and  believes  that  the  assets  will  pay  about  eight 
(eighty?)  cents  on  the  dollar ;  wherefore  he  says  that  the  plain- 
tiff ought  not  to  be  allowed  to  maintain  this  action  until  the 
cause  is  finally  disposed  of  in  the  court  in  bankruptcy.  This 
answer  was  sworn  to. 

A  dehiurrer  was  sustained  to  the  answer,  and  the  defendant 
excepted. 

Final  judgment  for  the  plaintiff. 

The  ruling  on  the  demurrer  presents  the  only  question 
involved  here. 

We  are  of  opinion  that  the  matter  pleaded,  evcH  were  the 
note  to  be  regarded  as  joint  only,  is  no  ground  of  defence 
or  suspension  of  this  action  against  the  appellant.  The  bank- 
rupt act,  section  19  (see  Bump  Bankr.  402),  provides,  that 
"any  person  liable  as  bail,  surety,  guarantor,  or  otherwise  for  a 
bankrupt,  who  shall  have  paid  the  debt  or  any  part  thereof  in 
discharge  of  the  whole,  shall  be  entitled  to  prove  such  debt, 
or  to  stand  in  the  place  of  the  creditor  if  he  shall  have  proved 
the  same,  although  such  payment  shall  have  been  made  after 
the  proceedings  in  bankruptcy  were  commenced.  And  any 
person  so  liable  for  the  bankrupt,  and  who  has  not  paid  the 
whole  of  said  debt,  but  is  still  liable  for  the  same  or  any  part 
thereof,  may,  if  the  creditor  shall  fail  or  omit  to  prove  such  debt, 
prove  the  same,  either  in  the  name  of  the  creditor  or  otherwise, 
as  may  be  provided  by  the  rules,  and  subject  to  such  regula- 
tions and  limitation  as  may  be  established  by  such  rules.'^ 

Under  this  provision,  the  appellant,  if  he  shall  pay  the  debt, 
will  be  entitled  to  stand  in  the  place  of  the  plaintiff  herein  in 
the  bankruptcy  proceedings,  and  receive  whatever  share  of  the 
assets  may  be  coming  to  him.     The  appellant  is  liable  to  the 
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appellee  upon  the  note^  although  the  principal  has  been  dis- 
charged in  bankruptcy ;  and  we  are  not  aware  of  any  author- 
ity for  the  position  that  a  suit  against  him  cannot  be  prose- 
cuted to  judgment  until  final  distribution  of  the  assets  of  the 
bankrupt. 

The  provision  in  the  bankrupt  law  above  quoted  operates  to 
prevent  any  wrong  or  injustice  being  done  the  appellant  by 
the  judgment. 

The  judgment  below  is  affirmed^  with  costs  and  three  per 
cent,  damages. 


Snydeb  v.  Snyd^b. 

PBAcncB. — Ol^eeUon  TFbiveeL— The  question  of  the  sofficiency  of  the  facte 
stated  in  an  answer  or  reply  cannot  be  first  raised  in  the  Supreme  Court 

DEPOsmoN.-^H^  May  Write, — ^A  party  on  whose  behalf  a  deposition  is 
taken,  or  his  attorney,  may  write  the  questions,  but  not  the  answers  thereto. 

Same. — HarmkM  Error, — ^Where  a  question  and  answer  in  a  deposition  are 
not  relevant  to  any  issue,  an  error  in  overruling  a  motion  to  strike  them 
out  will  be  harmless. 

WrrNESS. — Ex(m.vn€UMn, — Leading  Qibetiion, — DtKretion, — ^Upon  objection  to 
a  leading  question  propounded  to  a  witness,  a  discretion  must  be  left  to- 
the  court  trying  the  cause,  to  be  exercised  in  reference  to  the  character  of 
the  investigation,  the  condition  and  disposition  of  the  witness,  and  the 
peculiar  circumstances  attending  the  examination. 

Sahe. — ^The  overruling  of  an  objection  to  a  leading  question,  put  to  a  wit- 
ness, is  not  an  available  error,  unless  the  record  shows  that  the  party 
objecting  was  injured  by  the  answer. 

Same.— Where  a  question  is  leading,  but  is  answered  as  though  properly 
asked,  ihe  Supreme  Court  will  not  reverse  the  judgment  for  an  abase  of 
discretion  on  the  part  of  the  lower  court 

Prom  the  Grant  Circuit  Court. 

A.  Steele  and  B.  T.  8t.  John,  for  appellant 

jB.  W.  Bailey y  for  appellee. 


NOVEMBER  TERM,  1875.  493 

Snyder  v,  Snyder. 


BusKiBK^  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  upon  three  promissory  notes: 

Answer  by  way  of  set-off.  Reply  in  denial,  and  payment 
of  the  items  embraced  in  the  bill  of  particulars. 

Trial  by  coart,  and  finding  for  appellee.  Motion  for  new 
trial  overruled,  and  judgment  on  finding. 

The  appellant  has  assigned  the  following  error :  That  the 
court  erred  in  overruling  the  motion  for  a  new  trial. 

Counfiel  for  appellant  discuss  the  sufficiency  of  the  second 
paragraph,  of  the  reply,  but  there  is  no  such  question  in  the 
record.  There  was  no  demurrer  to  the  reply.  Counsel  discuss 
the  question  upon  tiie  theory  that  defects  in  an  answer  or 
reply  are  not  waived  by  a  fiiilure  to  demur,  but  may  be  assigned 
for  error  in  this  court.  This  is  a  mistake.  Objections  not 
taken  to  an  answer  or  reply  by  demurrer  are  waived.  A  fidl- 
ure  to  demur  does  not  waive  die  objections  that  the  court  pos- 
sesses no  jurisdiction  over  the  subject  of  the  action,  and  that  the 
complaint  does  not  state  &ctB  sufficient  to  constitute  a  cause 
of  action,  but  such  objections  maybe  assigned  for  error,  with- 
out a  demurrer  in  the  lower  court.  The  statute  does  not  extend 
to  an  answer  or  reply.  Besides,  there  is  no  assignment  of 
error  that  the  second  paragraph  of  the  reply  does  not  state 
ficts  sufficient  to  constitute  a  defence  to  the  answer,  even  if 
such  an  assignment  would  in  any  case  be  proper. 

A  motion  was  made  in  the  court  below  to  suppress  certain 
depositions,  but  the  motion  was  overruled,  and  that  ruling  was 
assigned  as  a  reason  for  a  new  trial.  The  motion  was  based 
upon  two  grounds :  1.  That  the  notice  is  vague  and  indefinite. 
2.  That  it  appears  from  the  certificate  of  the  officer  that  the 
questions  were  written  by  the  attorney  for  the  appellee,  but 
the  answers  thereto  were  written  by  the  officer. 

We  think  the  notice  is  sufficient.  It  is  proper  for  the  party 
or  his  attorney  to  write  the  questions,  but  not  the  answers 
thereto.    McDonald's  Treatise,  108. 

The  appellant  also  moved  to  suppress  the  third,  fourth,  and 
fifth  questions  and  answers  in  the  deposition  of  appellee,  and 
the  third  question  and  answer  in  the  deposition  of  John 
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Centner^  and  the  second  question  and  answer  in  the  deposition 
of  Samael  Snyder^  upon  the  ground  that  the  questions  were 
leading. 

The  court  suppressed  the  fourth  and  fifth  questions  and 
answers  in  the  deposition  of  appellee,  and  the  second  question 
and  answer  in  the  deposition  of  Samuel  Snyder. 

This  leaves  for  decision  the  question  whether  the  court  erred 
in  refusing  to  suppress  the  third  questions  and  answers  in  the 
depositions  of  appellee  and  John  Grentner. 

The  third  question  and  answer  in  the  deposition  of  appellee 
are  as  follows : 

''  Ques.  3.  State,  if  you  know,  what  the  notes  which  are  the 
foundation  of  this  action  were  given  for  money  loaned  to  the 
defendant.    State  fully. 

^'Ans.  The  notes  upon  which  this  action  was  brought  were 
for  money  loaned,  excepting  the  fifty-dollar  note  was  given  to 
Samuel  Snyder,  and  from  him  transferred  to  me.'' 

We  do  not  find  it  necessary  to  decide  whether  the  above 
question  was  so  far  leading  as  to  render  it  objectionable,  for 
the  reason  that  there  was  no  answer  which  put  in  issue  the 
consideration  of  the  notes.  The  answer  admitted  the  notes, 
but  relied  upon  a  set-off.  The  error,  if  one  was  committed 
in  overruling  the  motion  to  suppress,  was  entirely  harmless. 
It  did  not  in  any  way  injuriously  affect  the  substantial  rights 
of  the  appellant. 

John  Centner,  in  answer  to  the  second  question,  stated  that 
he  was  present  when  a  settlement  was  made  between  the  par- 
ties, and  when  the  notes  in  suit  were  executed.  The  third 
question  and  answer  were  as  follows : 

"Ques.  3.  Did  Henry  Snyder  claim  anything  at  that  time 
from  his  fiither  for  any  other  services  for  himself  and  wife? 

"Ans.  He  did  not  claim  anything  from  his  fether  at  that 
time,  and  acknowledged  that  he  was  indebted  to  him  at  the 
time  to  the  amount  of  the  said  note.  I  was  doing  the  busi- 
ness of  Henry  Snyder,  Sr.,  at  that  time,''  etc. 

A  leading  question  is  one  which  suggests  to  the  witness  the 
answer  desired ;  but  a  discretion  must  be  left  to  the  court  trying 
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the  cause,  to  be  exercised  in  reference  to  the  character  of  the 
investigation,  the  condition  and  disposition  of  the  witness,  and 
the  peculiar  circumstances  attending  the  examination.  1 
Greenl.  Ev.,  sec.  435 ;  WiUiamay.  AUeUy  40Ind.  295 ;  Moody 
V.  liotreH,  17  Pick.  490;  DormeU  v.  Jones,  13  Ala.  490; 
Walker  v.  Ihin»paugh,  20  N.  Y.  170. 

Greenleaf,  in  sec.  435,  supra,  says :  "  Indeed,  when  and 
under  what  circumstances  a  leading  question  may  be  put,  is  a 
matter  resting  in  the  sound  discretion  of  the  court,  and  not  a 
matter  which  can  be  assigned  for  error.^' 

In  WiUiama  v.  Allen,  supra,  it  is  said :  '^  It  is  insisted  that 
one  of  the  witnesses,  a  son  of  the  deceased,  introduced  by 
the  defendant,  was  so  hostile  to  the  defendant,  that  the  court 
should  have  allowed  the  examination  of  him  to  assume  the 
form  of  leading  questions.  This  was  demanded  by  the  defend- 
ant, and  refused  by  the  court.  This  is  a  matter  so  much  within 
the  discretion  of  the  court  trying  the  cause,  that  this  court 
would  require  a  strong  case  to  justify  it  in  reversing  a  judg- 
ment for  the  refusal  to  allow  the  privilege,  if  it  would  in  any 
case  reverse  a  judgment  for  that  reason.  1  Greenl.  Ev.,  sec. 
435.'' 

The  overruling  of  an  objection  to  a  leading  question,  put  by 
the  plaintiff  to  one  of  his  witnesses,  cannot  be  assigned  for 
error,  unless  the  record  shows  that  the  defendant  was  injured 
by  the  answer  of  the  witness.  Oulbertson  v.  Stanley,  6  Blackf. 
67 ;  Bodmanv,  Kelly,  13  Ind.  377. 

The  question  under  examination  suggested  to  the  witness 
the  answer  desired.  It  might  have  been  answered  by  '^  yes ''  or 
"  no,"  but  it  was  not  so  answered.  It  was  answered  as  though 
the  question  had  been  properly  asked.  The  answer  is,  "  He 
did  not  claim  anything  from  his  father  at  that  time.''  A  lead- 
ing question  is  objectionable,  because  it  may  affect  the  answer 
thereto.     It  did  not  have  that  effect  in  the  present  case. 

The  case  is  not  strong  enough  to  justify  this  court  in  revers- 
ing the  judgment  for  an  abuse  of  discretion  on  the  part  of  the 
lower  court,  if  any  was  committed.  All  of  the  answer  except 
the  part  last  quoted  was  not  responsive  to  the  question,  and 
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shoald  have  been  struck  out  as  irrelevant^  but  no  such  motion 
was  made.     The  only  objection  urged  was^  that  tiie  question 
was  leading. 
The  judgment  is  affirmed^  with  costs. 
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50  496  FiuciiCE.--.<lA8i9»m0n<(/J&ror.-— An  exception  taken  to  Gondii^ 

i^^— ^  on  a  special  finding  of  facts  is  not  available,  unless  error  is  assigned 

U48  166  upon  it. 

Ii4«  iS  Ofpicb. — Tovmship  Trustee, — ^A  township  trustee  who  was  elected  at  the  April 

lisi  ^'  election  in  1867,  and  who  qualified  and  gave  bond,  and  who  was  elected 

r — ^^  his  own  successor  at  the  April  election  in  1868,  but  who  did  not  then  give 

'  50    4961  a  new  bond,  did  not  thereby  vacate  the  office,  and  he  was  entitled  to  hold 

it  until  his  successor  was  elected  and  qualified. 

Sake. — Official  Bond, — Sureties. — ^The  sureties  upon  the  bond  of  a  township 

trustee,  elected  in  1867,  were  bound  to  know  that  his  right  to  the  office 

might  extend  beyond  the  year,  and  they  bound  themselves  for  whatever 

time  he  might  continue  in  office  by  virtue  of  such  election. 

Official  Bokd. — Immaterial  AUemticn. — ^The  conditions  of  the  bond  of  a 

township  trustee  elected  and  qualified  in  1867  recited,  when  signed  by  the 

sureties,  that  he  should  correctly  account  to  the  board  of  commissioners 

at  its  March  term,  1868 ;  but  either  before  or  after  it  was  accepted  and 

approved  by  the  auditor  of  the  county,  the  deputy  auditor  altered  it  by 

inserting  the  word  and  figures  *'  1869  and  1870  "  after  the  figures  1868. 

Hddf  that  the  alteration  was  not  a  material  one,  and,  having  been  made  by 

a  stranger,  would  not  have  discharged  the  sureties  if  material. 
QAXE,—AUeraii<m  by  Stranger, — ^An  alteration  made  by  a  stranger  to  an 
instrument,  without  the  participation  of  a  party  interested,  is  a  mere 
spoliation,  and  the  rights  of  the  parties  are  not  affected. 
Same. — Spdiation  of  Bend  by  Legal  Custodian.-— The  alteration  of  an  official 
bond  by  an  officer  or  his  deputy,  who  is  by  law  the  mere  custodian  of  it, 
will  not  destroy  the  validity  of  the  bond. 

From  the  Wayne  Circuit  Court, 

H.  C.  Fox,  for  appellant. 

jr.  P.  8iddaU  and  T.  J.  Study,  for  appellees. 
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WoBDEN,  J. — This  was  an  action  hj  the  appellant  against 
the  appellees,  Berg  and  his  sureties,  upon  the  official  bond  of 
Berg  as  trustee  of  Jackson  township. 

The  first  paragraph  of  the  complaint  alleged,  in  substance, 
that  at  the  April  election,  1867,  Berg  was  elected  trustee  of 
the  township,  and,  with  his  sureties,  executed  the  bond  in 
question,  took  the  oath,  and  entered  upon  the  duties  of  the 
office ;  that  at  the  April  election  for  the  year  1868,  and  also 
for  the  year  1869,  he  was  elected  his  own  successor;  but  that 
he  took  no  new  oath,  and  filed  no  new  bond,  in  virtue  of  either 
of  the  last  mentioned  elections,  but  on  the  contrary,  by  virtue 
of  the  election  of  1867,  he  continued  to  discharge  the  duties 
of  the  office  until  the  —  day  of  March,  1871 ;  tfiat  when  he 
ceased  to  be  such  trustee,  he  had  in  his  hands,  as  such,  thirteen 
hundred  and  fifty-two  dollars  and  sixty-six  cents  of  township 
fiinds,  five  hundred  and  thirty  dollars  and  nineteen  cents  road 
tax  fund,  sixty-one  dollars  and  ninety-five  cents  special  school 
tax  funds,  and  fifty  dollars  dog  tax  funds,  all  of  which  had 
come  to  his  hands  as  such  trustee  by  virtue  of  his  election, 
etc.,  in  1867 ;  that  John  Richey  succeeded  Bexg  in  the  office 
on  the  —  day  of  March,  1871 ;  and  that  Berg  has  failed  and 
refused  to  pay  over  to  him  the  money  aforesaid,  or  any  part 
thereof. 

The  condition  of  the  bond  as  set  out  is  as  follows : 

"  The  conditions  of  the  above  obligation  are  such,  that 
whereas  the  above  bound  David  N.  Berg  was  at  the  township 
election  of  Jackson  township,  in  said  county,  on  the  1st  day 
of  April,  1867,  duly  elected  trustee  of  said  township  of  Jack- 
son. Now,  if  the  said  David  N.  Berg  shall  well  and  &ith- 
fiiUy  discharge  the  duties  of  said  office  according  to  law,  shall 
faithfully  collect  and  receive  all  moneys  belonging  to  said 
township,  expend  the  same  as  required  by  law  for  township, 
road,  school,  and  school-house  purposes,  and  correctly  account 
to  the  board  of  commissioners  of  Wayne  county,  at  its  March 
term,  1868, 1869,  and  1870,  for  all  receipts  and  expenditures 
of  township  moneys,  and  shall  promptly  deliver  up  to  his  suc- 
Voi*.  L.— 32 
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cessor  in  office  all  books,  papers,  and  vouchers  belonging  to 
said  office,  and  pay  over  to  him  all  moneys  belonging  to  said 
township,  then  the  above  obligation  to  be  null  and  void ;  other- 
wise to  remain  in  full  force." 

An  amended  second  paragraph  of  complaint  was  filed,  sub- 
stantially like  the  first,  with  the  following  additional  aver- 
ments, viz. : 

**  Which  said  bond  was  in  the  words  and  figures  of  the  bond 
herewith  filed,  except  the  figures  '  1869  and  1870 '  were  not 
then  in  said  bond.  But  the  plaintiff  says  that  after  the  said 
bond  had  been  signed  by  the  said  defendants^  and  returned  into 
the  auditor's  office  of  said  county,  to  wit,  on  the  10th  day  of 
April,  1867,  the  figures  '  1869  and  1870 '  were  inserted  in  said 
bond  by  David  Williams,  without  the  knowledge  or  consent 
of  the  auditor  of  said  county,  he,  the  said  Williams,  then 
being  deputy  auditor,  and  believing  in  good  fiiith  that  tiie 
General  Assembly  of  the  State  of  Indiana  had,  at  the  session 
thereof  which  had  adjourned  but  a  few  weeks  before,  enacted 
a  law  making  the  duration  of  the  office  of  all  township  trus- 
tees extend  three  years  from  the  filing  of  their  bonds  and 
taking  the  oath  required  by  law ;  wherefore  said  plaintiff  says 
that  the  insertion  of  the  figures  hereinbefore  set  out  was  made 
by  said  Williams  innocently  and  without  any  fraudulent 
intent,  without  the  knowledge  of  said  auditor,  and  because  he 
thought  they  '^  (the  bond  ?)  ^^would  be  more  in  accordance  with 
the  law  which  he  supposed  had  been  passed,  and  esid  bond 
was  afterward  endorsed  by  said  auditor  ^accepted  and 
approved.' " 

A  demurrer  for  want  of  sufficient  &ct3  was  filed  to  each 
paragraph  of  the  complaint,  and  overruled  as  to  the  first,  but 
sustained  as  to  the  second,  each  party  excepting. 

The  defendants  filed  a  fourth  paragraph  of  answer  to  the  first 
paragraph  of  the  complaint,  alleging  ^'  that  on  the  1st  day  of 
April,  1867y  the  said  David  N.  Berg  was,  at  the  township 
election  for  Jackson  township,  duly  elected  trustee  thereof,  and 
that  on  the  10th  day  of  April,  1867,  filed  in  the  auditor^s  offioe 
of  Wayne  county  his  official  bond,  an  exact  copy  of  which  is 
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filed  herewiih  and  made  a  part  hereof,  and  marked  'copy  of 
bond/  with  the  other  defendants  in  ihis  suit  as  sureties  on  said 
bond,  which  bond  was  dnlj  acknowledged  by  said  defendants 
before  N.  W.  Minerva  notary  public  of  said  Wayne  coui^ty, 
and  accepted  by  Sylvester  Johnson,  then  the  auditor  of  said 
county,  as  the  official  bond  of  said  Berg,  on  said  10th  day 
of  April,  1867.    The  defendants  aver  that  at  the  time  they 
executed  said  bond,  and  at  the  time  the  same  was  delivered 
to  and  accepted  by  said  auditor  as  aforesaid,  the  condition  of 
said  bond  was  exactly  the  condition  in  the  copy  of  the  bond 
herewith  filed,  and  not  otherwise ;  and  that  after  said  bond 
had  been  executed  and  delivered  by  the  said  defendants  to  the 
said  auditor,  and  without  the  knowledge  or  consent  of  said 
defendants,  the  condition  of  said  bond  was  changed  and  altered 
so  as  to  make  it  appear  and  read  as  it  does  in  the  copy  filed 
with  the  complaint  herein ;  that  is  to  say,  that  after  the  words 
and  figures  '  March  term,  1868,^  in  the  body  of  the  condition 
of  said  bond,  the  dates  and  figures  .1869  and  1870  were  added 
immediately  aftier  said  date  1868,  so  that  the  condition  of  said 
bond,  after  being  thus  changed,  required  said  Berg,  as  such 
trustee  of  said  Jackson  township,  to  account  to  the  commis- 
sioners of  Wayne  county  at  their  March  terms,  1868, 1869,  and 
1870.    The  defendants  aver  that  at' the  April  elections  in  the 
years  1868, 1869,  and  1870,  the  said  defendant  Berg  was,  at 
each  of  these  elections,  elected  trustee  of  Jackson  township^ 
but  never  gave  any  other  or  additional  bond  than  the  one  exe- 
cuted by  him  and  the  other  defendants  herein.'^ 

The  copy  of  the  bond  filed  with  this  paragraph  of  answer 
is  the  same  as  that  filed  with  the  complaint,  except  that  the 
figures  and  word  '^1869  and  1870 '^  are  not  contained  therein 
after  the  words  and  figures  ''March  term,  1868.^' 

The  plaintiff  filed  a  demurrer  for  want  of  sufficient  fiicts  to 
this  paragraph  of  answer,  but  it  was  overruled,  and  an  exception 
taken. 

Issues  were  made  up,  and  the  cause  was  tried  by  the  cour^ 
who  found  the  facts  specially. 

The  &ota  found  by  the  court  seem  to  be  sufficient  to  have 
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entitled  the  plaintiff  to  recover  the  sum  of  eighteen  hundred 
and  ten  dollars^  unless  the  alteration  of  the  bond  rendered  it 
void.  But  the  court  found,  as  a  conclusion  of  law,  that  the 
alteration  of  the  bond  rendered  it  invalid  and  not  binding  on 
the  defendants,  and  therefore  found  and  rendered  judgment 
for  the  defendants. 

The  plaintiff' excepted  to  the  conclusions  of  law,  but  there 
is  no  assignment  of  error  upon  the  conclusions ;  hence,  the 
correctness  of  the  conclusions  is  not  properly  questioned  here. 
ITie  Montmorency  Gravd  Road  Oo.  v.  Book,  41  Ind.  263 ; 
Oruzan  v.  Smith,  41  Ind.  288. 

But  the  question  involved  arises  upon  the  pleadings  herein- 
before noticed,  and  is  presented  by  assignments  of  error  upon  the 
rulings  of  the  court  in  sustaining  the  demurrer  to  the  amended 
second  paragraph  of  the  complaint,  and  in  overruling  the 
appellant's  demurrer  to  the  fourth  paragraph  of  answer. 

The  appellees,  however,  have  assigned  a  cross  error  upon  the 
ruling  of  the  court  in  overruling  the  demurrer  to  the  first  par- 
agraph of  the  complaint,  and  it  will  be  proper  to  consider  the 
question  thus  raised  before  proceeding  further.  The  objection 
made  to  this  paragraph  applies  equally  to  the  second.  The 
appellees  claim  that  as  Berg,  having  been  elected  his  own  suc- 
cessor in  April,  1868,  failed  to  give  bond  within  ten  days  after 
the  commencement  of  his  new  term  of  office  and  the  receipt  of 
his  certificate  of  election,  the  office  became  vacant,  and  that 
the  appellees  are  not  responsible  on  the  bond  for  any  defidca- 
tion  of  his  thereafter  committed.  This  proposition  is  based 
upon  the  following  statutory  provision  in  the  "act  touching  offi- 
cial bonds  and  oaths :'' 

"  If  any  officer  of  whom  an  official  bond  is  required  shall 
&il,  within  ten  days  aftier  the  commencement  of  his  term  oi 
office  and  receipt  of  his  commission  or  certificate,  to  give  bond 
in  manner  prescribed  by  law,  the  office  shall  be  vacant'' 
1  G.  &  H.  164,  sec.  9. 

If  the  office  is  to  be  regarded  as  having  become  vacant,  in 
the  ftiU  sense  of  that  term,  upon  the  fidloie  of  Berg  to  give 
the  new  bond  within  the  time  required^  the  proposition  of  the 
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appellees  ^ould  seem  to  be  correct ;  for  abend  given  to  secure 
fidthfid  official  conduct  cannot  be  made  to  extend  to  condact 
after  the  officer  ceases  to  be  such.  But  we  have  the  following 
constitutional  provision,  viz. : 

^'  Whenever  it  is  provided  in  this  constitution,  or  in  any  law 
which  may  be  hereafter  passed,  that  any  officer,  other  than  a 
member  of  the  General  Assembly,  shall  hold  his  office  for  any 
given  term,  the  same  shall  be  construed  to  mean,  that  such 
officer  shall  hold  his  office  for  such  term,  and  until  his  suc- 
cessor shall  have  been  elected  and  qualified.'^  Const.^  art.  16, 
sec.  3. 

The  act  of  the  legislature  under  which  Berg  was  elected 
provides,  that  the  trustee  '^  shall  hold  his  office  for  one  year, 
and  until  his  successor  is  elected  and  qualified.'^  1  G.  &  H. 
637,  sec.  5. 

Under  the  constitution,  as  well  as  under  the  law  fixing  the 
term  of  Berg's  office,  it  is  clear  that  he  was  entitled  to  hold 
the  office,  not  only  for  the  year,  but  until  his  successor  was 
elected  and  qualified.  As  long  as  he  continued  in  the  office, 
his  successor  not  having  been  elected  and  qualified,  he  was  such 
officer,  not  de  facto  merely,  but  dejure.  The  constitution  and 
the  law  under  which  he  was  elected,  enacted  in  pursuance  of 
the  constitution,  made  him  such.  The  case  stands  on  no  other 
ground  than  it  would  if  some  other  person  had  been  elected 
as  Berg's  successor  in  the  years  subsequent  to  his  first  election, 
but  had  fidled  to  qualify.  This  was  decided  in  the  case  of 
Butler  V.  The  StaJte,  20  Ind.  169. 

The  counsel  for  the  appellees  think  the  case  just  cited  was 
wrongly  decided,  and  should  be  overruled ;  but  it  seems  to  us 
to  have  been  correctly  decided.  Indeed,  keeping  in  view  the 
provisions  of  the  constitution,  we  do  not  see  how  it  could  have 
been  decided  otherwise.  If  section  9  of  the  act  touching  offi- 
cial bonds  and  oaths,  above  set  out,  is  in  conflict  with  the  con- 
stitution, it  must  fall.  We  are  not  called  upon  in  this  case  to 
determine  whether  any,  and  if  so  what,  construction  may  be 
put  upon  that  section,  which  will  make  it  harmonize  with  the 
constitution.    It  is  sufficient  for  the  purposes  of  this  case  to 
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follow  the  plain  provision  of  the  constitution^  which  entitled 
Berg  to  hold  the  office,  not  for  the  year  merely,  but  until  his 
successor  should  have  been  elected  and  qualified.  The  sureties 
upon  his  bond  were  bound  to  know  that  his  right  to  the  office 
might  extend  beyond  the  year,  and  they  bound  themselves  as 
his  sureties  for  whatever  time  he  might  continue  in  the  office 
by  virtue  of  the  election  of  1867,  recited  in  the  condition  of 
the  bond,  whether  that  should  be  a  year  only  or  more.  The 
point  made  on  the  cross  error  assigned  is  not,  in  our  opinion, 
well  taken. 

We  proceed  to  the  consideration  of  the  questions  involved 
in  the  rulings  on.  the  demurrers  to  the  amended  second  para- 
graph of  complaint,  and  to  the  fourth  paragraph  of  answer. 
The  questions  presented  by  each  of  these  rulings  are  substan- 
tially the  same,  and  they  may  be  considered  together,  noting 
some  slight  differences  between  them. 

l^e  alteration  of  the  bond  stated  in  the  paragraph  of 
complaint  and  that  alleged  in  the  fourth  paragraph  of  answer 
are  the  same.  It  consists  in  the  insertion  of  the  word  and 
figures  "1869  and  187(F'  after  the  words  and  figures  "March 
term,  1868  f^  thereby  so  changing  the  letter  of  the  bond  as 
to  require  Berg  to  accoufit  to  the  board  of  commissioners  at 
their  March  term,  1869,  and  1870 ;  whereas,  as  the  bond  read 
before  the  change,  he  was  only  required  to  render  such  account 
at  the  March  term,  1868.  The  paragraph  of  the  complaint 
alleges  that  the  alteration  was  made  by  the  deputy  auditor 
after  the  bond  had  been  signed  by  the  defendants  and  returned 
into  the  auditor's  office,  but  before  it  had  been  indorsed  by 
the  auditor  "accepted  and  approved." 

The  paragraph  gf  answer  alleges  that  the  alteration  was 
made  after  the  bond  had  been  delivered  to  and  accepted  by 
the  auditor,  but  does  not  allege  by  whom  it  was  made.  The 
counsel  for  the  appellees,  in  their  brief,  say : 

"  The  fourth  paragraph  of  the  answer  does  not  allege  in 
express  terms  by  whom  this  alteration  was  made,  but  the  law 
makes  the  auditor  and  his  deputy  the  legal  custodians  of  such 
bond,  and  if  it  was  altered  while  in  the  possession  of  its  l^al 
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onfitodian,  it  would  be  presumed,  in  the  absence  of  any  alle- 
gation or  proof  to  the  contrary,  that  such  alteration  was  made 
by  such  custodian/' 

Conceding,  as  is  thus  claimed  by  the  appellees,  that  the  par- 
agraph of  answer  may  be  regarded  as  showing,  by  presump- 
tion, that  the  alteration  was  made  by  the  auditor  or  his  deputy, 
the  only  difference  in  the  case  as  shown  in  the  paragraph  of 
complaint  and  the  fourth  paragraph  of  answer  is  diis,  that 
one  alleges  the  alteration  to  have  been  before,  and  the  other 
after,  the  bond  had  been  accepted  and  approved  by  the  audi- 
tor. But  we  do  not  see  as  this  difference  is  in  any  way  mate- 
rial, so  &r  as  the  legal  effect  of  the  alteration  is  concerned. 

On  the  &cts  as  stated  in  the  pleadings,  two  questions  arise, 
viz. :  First.  Was  the  alteration  a  material  one,  such  as  would, 
if  made  by  a  party  interested,  invalidate  the  bond  ?  Sec- 
ond. If  the  alteration  was  a  material  one,  but  having  been 
made  by  the  auditor,  the  custodian  of  the  bond,  or  his  deputy, 
is  the  bond  thereby  rendered  invalid  ?  These  questions,  we 
think,  after  careful  consideration,  must  both  be  answered  in 
the  negative. 

First,  as  to  the  character  of  the  alteration.  It  is  well  set- 
tled that  an  immaterial  alteration,  that  is,  one  that  does  not 
in  any  way  vary  or  change  the  legal  effect  of  an  instru- 
ment, does  not  render  it  invalid,  by  whomsoevei;  the  alteration 
may  have  been  made.  There  are  numerous  authorities  upon  this 
point.  See  2  Parsons  Con.,  6  ed.,  p.  720,  and  notes ;  Oochran 
V.  NebekeTy  48  Ind.  459.  Now,  it  seems  to  us  to  be  clear  that 
the  addition  to  the  bond  of  the  word  and  figures  ^'  1869  and 
1870 ''  in  no  manner  whatever  changed  the  legal  effect  of  the 
bond.  We  inquire,  what  was  the  legal  effect  of  the  bond 
with  the  word  and  figures  indicated  left  out?  The  statute  in 
relation  to  the  bonds  of  the  township  trustees  does  not  pre- 
scribe the  form  of  the  bond,  but  provides  that  it  shall  be  "  con- 
ditioned as  in  ordinary  official  bonds.^*  1  G.  A  H.  637,  sec. 
5.  But  section  10  of  the  act  touching  official  bonds  and  oaths 
(1  G.  &  H.  164)  is  as  follows : 

''All  official  bonds  shall  be  payable  to  ihe  State  of  Indiana, 
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and  every  such  bond  shall  be  obligatory  to  such  State  upon 
the  principal  and  sureties  for  the  &ithful  discharge  of  all 
duties  required  of  such  officer  by  any  law,  then  or  subse- 
quently in  force,  for  the  use  of  any  person  injured  by  any 
breach  of  the  condition  thereof/' 

Section  12  of  the  same  act  also  provides,  that  ''no  official 
bond  shall  be  void  because  of  defects  in  form  or  substance,  or 
in  the  approval  and  filing  thereof;  but  upon  the  su^estion 
of  such  defects,  such  bond  shall  be  obligatory  as  if  properly 
executed,  filed,  and  approved." 

Another  statutory  provision,  found  in  2  G.  &  H.  333,  sec. 
790,  may  have  some  bearing  upon  the  question : 

''  No  official  bond  entered  into  by  any  officer,  nor  any  bond, 
recognizance  or  written  undertaking  taken  by  any  officer  Ih 
the  discharge  of  the  duties  of  his  office,  shall  be  void  for 
want  of  form  or  substance,  or  recital,  or  condition,  nor  the 
principal  or  surety  be  discharged ;  but  the  principal  and  surety 
shall  be  bound  by  such  bond,  recognizance  or  written  under- 
taking, to  the  full  extent  contemplated  by  the  law  requiring 
the  same,  and  the  sureties  to  the  amount  specified  in  the  bond 
or  recognizance/' 

Thus  it  is  seen  that  an  official  bond,  whatever  defect  there 
may  be  in  its  form,  is  obligatory  upon  the  principal  and  sure- 
ties ''  for  the  faithful  discharge  of  all  duties  required  of  such 
officer  by  any  law,"  etc. 

Among  the  duties  of  a  township  trustee,  it  is  provided  that 
he  shall  annually,  on  the  last  Saturday  in  February,  settle 
with  and  audit  the  accounts  of  supervisors  of  roads  in  his 
township,  and  shall,  within  five  days  thereafter,  make  to  the 
board  of  county  commissioners  a  complete  report  of  the 
receipts  and  expenditures  of  his  township  during  the  preceding 
year,  etc.  It  is  also  made  his  duty,  it  may  be  observed,  to 
deliver  to  his  successor,  at  the  expiration  of  his  term,  all 
moneys,  books,  and  papers  belonging  to  his  township.  1  6. 
&  H.  638,  639,  sees.  11  and  12. 

Now,  without  the  stipulation  in  the  bond  that  Berg  ehoold 
account  to  the  board  of  commissioners  at  their  March  term, 
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1868,  it  was  his  duty  to  make  the  report  required  by  the  stat- 
ute. His  obligation  to  make  the  report  grew  out  of  the  stat- 
ute making  that  his  duty,  and  not  out  of  the  fact  that  it  was 
*'  80  nominated  in  the  bond.^^  The  duty  to  make  the  report 
derived  no  additional  force  from  the  terms  of  the  bond ;  for, 
as  we  have  already  seen,  the  bond,  without  regard  to  its  form, 
was  obligatory  upon  the  principal  and  sureties  for  the  faithfiil 
performance  of  all  the  duties  required  by  law  of  the  trustee. 
Without  the  word  and  figures  '^  1869  and  1870,'^  and,  indeed, 
without  any  provision  on  the  subject,  it  would  have  been  the 
duty  of  Berg,  holding  the  ofiice,  as  he  was,  by  virtue  of  his 
first  election,  to  have  made  the  report  required  by  law  for  the 
years  1869  and  1870.  For  a  breach  of  this  duty,  he  and  his 
sureties  would  have  been  liable  on  his  bond.  On  the  other 
hand,  if  Berg  had  qualified  and  given  bond  under  his  election 
in  the  year  1868,  it  is  clear  that  he  and  his  sureties  on  the 
bond  in  suit  could  not  have  been  held  liable  for  his  fidlure  to 
make  the  report  for  either  of  the  years  1869  or  1870.  The 
addition  to  the  bond  before  mentioned  could  not  have  made 
them  thus  liable.  In  other  words,  the  bond  in  suit,  with  the 
addition  made  to  it,  could  not  have  been  held  as  obligatory 
upon  Berg  or  his  sureties  for  the  fidthfril  discharge  of  his 
duties  after  his  term  had  ended,  and  he  had  qualified  and  given 
bond  under  his  new  election.  It  seems  to  us,  therefore,  that 
the  alteration  made  was  wholly  immaterial,  and  did  not  in  any 
way  change  the  legal  effect  of  the  bond. 

We  come  to  the  other  question.  Where  an  alteration  is 
made  by  a  stranger  to  the  instrument,  without  the  participa- 
tion of  the  party  interested,  it  is  a  mere  spoliation,  and  the 
rights  of  the  parties  are  not  affected.  1  Greenl.  Ev.,  sec.  566 ; 
Cochran  v.  Nebeker,  supra.  The  bond  of  a  township  trustee 
is  required  to  be  filed  and  kept  in  the  auditor's  office.  1  6. 
&  H.  637,  sec.  5.  He  becomes,  therefore,  its  custodian,  but 
he  does  not  thereby  become  any  more  a  party  than  if  it  were 
not  filed  in  his  office,  or  any  more  than  any  other  stranger. 
There  is  no  more  reason  why  a  spoliation  by  him  or  his  dep- 
uties should  destroy  the  validity  of  a  bond  thus  placed  by 
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the  law  in  his  custody,  than  there  is  that  a  spoliation  by  any 
other  stranger  should  have  that  effect.  The  parties  for  whose 
benefit  official  bonds  are  given,  as  also  the  bonds  of  executors, 
administrators,  guardians,  etc.,  have  no  voice  as  to  the  place 
of  their  custody.  The  law  fixes  that.  The  custodian  can  in 
no  sense  be  regarded  as  the  agent  of  the  parties  interested.  It 
would  be  a  startling  doctrine  to  hold  that  the  legal  custodians 
of  the  various  official  and  other  bonds,  required  by  law  to  be 
given,  could  release  the  obligors  by  making  material  changes 
in  the  bonds.  In  the  case  of  Bees  v.  Overbaugh,  6  Cow.  746, 
it  was  held  that  the  spoliation  of  an  agreement  in  writing  by 
a  person,  to  whom  both  parties  had  intrusted  it  for  safe-keep- 
ing, did  not  destroy  it.  Much  less  should  the  spoliation  by  a 
person  whom  the  law  provides  as  a  custodian  work  such 
destruction. 

We  think,  for  the  foregoing  reasons,  that  the  alteration  was 
an  immaterial  one,  and  did  not  destroy  the  validity  of  the 
bond ;  but  that  if  the  alteration  had  been  material,  it  was  made 
by  a  stranger  to  the  bond  in  the  sense  of  the  law,  and  was, 
therefore,  a  mere  spoliation  which  did  not  affect  its  validity. 

It  follows  that  the  court  below  erred  in  sustaining  the  demur- 
rer to  the  amended  second  paragraph  of  complaint,  and  in 
overruling  the  demurrer  to  the  fourth  paragraph  of  answer. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  for  further  proceedings  in  accordance  with  this 
opinion. 


The  State  v.  Baker. 


From  the  Pulaski  Circuit  Court. 

O.  A.  BueHdrhy  Attorney  General,  and  8.  P.  T^ongMon,  Pros* 
eouting  Attorney,  for  the  State. 
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BiDDLE;  C.  J. — Marion  Baker  was  indicted  under  sec.  9 
of  the  act  of  February  27th,  1873,  for  getting  intoxicated,  and 
being  found  in  a  state  of  intoxication.  He  pleaded  guilty  to 
the  indictment,  and  was  fined.  Afterwards  the  court  set  aside 
the  judgment  on  his  motion,  allowed  him  to  withdraw  his  plea 
of  guilty;  and  move  to  quash  the  indictment. 

The  motion  was  sustained,  and  the  defendant  discharged. 
The  State  reserved  the  point,  and  appealed  to  this  court. 

There  is  no  error  in  this  decision.  The  ninth  -section  is 
unconstitutional ;  the  indictment  was  void,  and  the  proceedings 
a  nullity.     The  State  v.  Young,  47  Ind.  150. 

The  judgment  is  affirmed. 


Hatfield  v.  Jackson. 

60    607 

action  to  recover  poeseedon  of  real  estate,  brought  by  a  jn^gment  debtor      '  fio  507| 
against  one  who  holds  through  a  purchaser  at  sheriff 's  sale,  will  not  lie       liLJiZl 
after  the  expiration  of  ten  years  from  the  date  of  sale,  though  the  sale  was       Lfe  oas 
illegal  and  void,  because  of  the  land  having  been  sold  without  appraise- 
ment,  when  it  should  have  been  appraised. 

Prom  the  Greene  Circuit  Court. 

E.  E.  Boae  hnd  J.  D.  Alexaruier,  for  appellant. 

A.  O.  Oavina  and  E.  H.  C.  damns,  for  appellee. 

BusEiRK^  J. — ^This  was  an  action  to  recover  the  possession 
of  certain  real  estate.  The  appellee  answered  by  the  general 
denial. 

The  cause  was  submitted  to  the  court  for  trial  upon  an 
agreed  statement  of  facts,  who  found  for  the  appellee,  and,  over 
a  motion  for  a  new  trial,  rendered  judgment  on  the  finding.        * 
The  material  facts  are :  That  at  the  July  term,  1857,  of  the 
Greefie  Common  Pleas,  a  judgment  was  rendered  against  the 
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appellant,  with  relief;  that  at  such  time  the  appellant  was  the 
owner  of  the  land  in  controversy ;  that  an  execution  issued 
upon  said  judgment,  was  levied  upon  said  real  estate,  which, 
by  virtue  thereof,  was  sold  without  appraisement  to  the  judg- 
ment plaintiff  for  the  sum  of  fifteen  dollars ;  that  the  appellee 
claims  title  through  the  purchaser  at  sheriff's  sale ;  that  the 
present  action  was  brought  more  than  ten  years  after  the  sale 
of  said  real  estate  by  said  sheriff;  and  that  no  direct  proceed- 
ing was  ever  instituted  to  set  aside  said  sale. 

The  sale  was  illegal,  and  would  have  been  held  void  upon  a 
direct  proceeding  within  ten  years  from  the  sale,  but  the  ques- 
tion which  we  are  required  to  decide  is,  whether  the  sale  can 
be  attacked  in  this  collateral  proceeding  aft;er  the  expiration 
of  ten  years  from  the  time  of  the  sale.  The  third  clause  of 
section  211,  2  G.  &  H.  158,  reads  thus  : 

"For  the  recovery. of  real  property  sold  on  execution, 
brought  by  the  execution  debtor,  his  heirs,  or  any  person  claim- 
ing under  him,  by  title  acquired  aft;er  the  date  of  the  judgment — 
within  ten  years  after  the  sale." 

A  construction  was  placed  upon  the  above  clause  in  Sutch^ 
ens  V.  Lasley,  11  Ind.  456.  The  following  propositions  were 
stated :  1.  That  said  clause  should  not  receive  a  construction 
as  broad  as  its  language  will  bear.  2.  That  it  does  not  apply 
to  a  case  where  the  sale  of  lands  has  been  set  aside  or  declared 
void  in  a  suit  by  the  purchaser  to  recover  possession  within 
ten  years,  and  the  suit  thereupon  abandoned.  3.  It  has  refer- 
ence to  suits  by  the  execution  defendant,  or  such  as  claim 
under  him,  brought  to  avoid  the  sheriff's  sale  by  attacking  it 
collaterally,  where,  until  such  suit,  it  has  not  been  judicially 
set  aside. 

In  Crray  v.  Stiver,  24  Ind.  174,  the  following  language  was 
used  in  speaking  of  said  clause : 

''  The  statute  does  not  mean  that  a  sheriff's  sale  shall  be 
beyond  question  after  the  lapse  of  ten  years,  where  the  posses- 
sion of  the  execution  defendant  has  not  been  disturbed  during 
that  period.  Nor  can  it  mean  that,  aftier  the  sheriff's  sale  has 
been  declared  void  by  judicial  determination,  it  shall  yet  be 
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protected  hj  the  expiration  of  ten  years  from  its  date.  The 
statute  is  one  of  repose ;  but  to  makesuch  a  use  of  it  as  that, 
would  be  to  unsettle  titles,  and  not  to  give  them  rest,  and 
would  defeat  the  object  of  the  statute.  But  this  case  does  not 
&11  within  the  principle  alluded  to.  Here  nearly  twenty  years 
had  elapsed  after  the  date  of  the  sale,  and  during  all  that  time 
the  purchaser  had  been  in  adverse  possession  of  the  premises. 
We  speak  of  what  the  pleadings  show.  The  statute  was 
intended  fi)r  exactly  such  a  case,  and  to  hold  otherwise  would 
be  absolutely  to  nullify  it.  This  court  has  held,  in  a  case  involv- 
ing like  principles,  that  the  statute  applies  even  where  the  court 
has  not  acquired  jurisdiction  over  the  persons  of  the  owners 
of  the  lands  sold.  Vcmdeave  v.  MiUiken,  13  Ind.  105 ;  Vail 
V.  HaUon,  14  Ind.  344.  Indeed,  the  statute  would  be  useless, 
if  it  protected  only  titles  which  do  not  need  protection.'^ 

In  Frantz  v.  Harrow^  13  Ind.  507,  it  was  held,  where  land 
was  sold  at  sheriff's  sale,  though  irregularly,  that  an  action  to 
recover  it  from  the  purchaser  by  the  execution  defendant,  or 
any  one  claiming  under  him,  was  barred  in  ten  years. 

It  was  held  in  PiOcyw  v.  Boberts,  13  How.  U.  S.  472,  in 
speaking  of  the  statute  of  limitations,  that  such  statutes  are 
statutes  of  repose,  and  that  it  is  not  necessary  that  he  who 
claims  their  protection  should  have  a  good  title ;  that  such 
statutes  would  be  of  little  use  if  they  protect  those  only  who 
would  otherwise  show  an  indefeasible  title  to  the  land;  and, 
hence,  color  of  title,  evenunder  a  void  and  worthless  deed,  has 
always  been  received  as  evidence  that  the  person  in  possession 
claims  for  himself,  and,  of  course,  adversely  to  all  the  world. 

It  is  contended  by  the  learned  counsel  for  appellant  that  as 
the  sale  in  the  present  case  is  void  by  reason  of  the  land  being 
sold  without  appraisement,  when  the  law  required  it  to  be  sold 
with  appraisement,  it  should  be  governed  by  the  twenty  years' 
statute  of  limitations,  instead  of  the  ten  years'  clause,  and  in 
support  of  this  position  they  refer  to  Mwrphy  v.  Blair,  12  Ind. 
184,  and  Fletcher  y.  HolmeBj  25  Ind.  458. 

The  case  first  cited  was  a  suit  in  cl^^ncery,  to  set  aside  a 
judgiqent  and  sale  upon  execution  issued  thereon^  on  the 
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ground  of  frauds  and  one  of  the  questions  made  was,  whether 
the  action  was  barred  hy  the  lapse  of  time ;  and  the  court  held 
that,  in  cases  of  equitable  titles  in  land,  equity  requires  relief 
to  be  sought  within  the  same  period  in  which  an  ejectment 
would  lie.  But  in  Potter  v.  Smith,  36  Ind.  231,  it  was  held 
that  under  the  statute  of  limitations  the  legislature  intended 
to  fix  certain  and  definite  times  within  which  all  actions  should 
be  brought,  whether  they  would,  before  the  code,  have  been 
actions  at  law  or  suits  in  equity,  and  to  leave  nothing,  in  this 
respect,  to  doubt  and  uncertainty,  the  time  limited  depending 
upon  the  nature  and  purposes  of  each  particular  action.  To 
the  same  effect  is  Pitcher  v.  Flinn,  30  Ind.  202.  These  cases 
conclusively  settle  the  doctrine  that  the  present  action  is  gov- 
erned by  the  third  clause  above  quoted,  and,  hence,  that  the 
action  could  not  be  brought  by  the  judgment  debtor  against 
one  claiming  title  under  the  purchaser  at  the  sheriff's  sale  after 
the  expiration  of  ten  years  from  such  sale. 

The  only  point  decided  in  Fletcher  v.  Holmes,  supra,  which 
has  any  application  to  the  case  in  judgment  is,  that  a  sale  on 
execution,  without  appraisement,  where  the  law  requires  an 
appraisement,  is  void.  The  authorities  heretofiure  cited  show 
that  even  a  void  sale  upon  execution  cannot  be  attacked  col- 
laterally after  the  expiration  of  ten  years  from  such  sale,  where 
the  person  in  possession  claims  title  through  the  purchaser  at 
such  sale., 

We  find  no  error  in  the  record. 

The  judgment  is  a£Brmed,  with  costs. 


Darter  v.  The  State,  ex  rel.  Manson. 

SCHOOi.  BoASD.-^OUy.—SUxhUe  Oonatrued,— The  act  of  Maich  8th,  1873 
(Acts  1873,  p.  68)y  did  not  require  a  yearly  oiganization  of  the  board  of 
school  trustees  by  an  annual  election  of  presidenty  secretary,  and  tzeasn- 
rer.  Such  offiocos,  when  elected,  were,  under  said  act,  entitled  to  serve 
during  the  term  for  which  they  served  as  t 
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From  the  Montgomery  Circuit  Court. 

P.  8.  Kennedy  and  W.  F.  Brush,  for  appellant. 

L.  Wallace,  G.  D.  Hurley,  and  12.  B.  F.  Pierce,  ]for  appel- 
lee. 

WoRDEN,  J. — ^This  action  involves  the  question  whether, 
under  the  &cts  stated^  Manson,  the  relator,  or  Darter,  the  appel- 
lant, was  the  legal  treasurer  of  the  corporation  for  school  pur- 
poses of  the  city  of  Crawfordsville.  The  action  was  brought 
in  1874,  and  it  appears  from  the  complaint  and  answer  that 
in  April,  1873,  the  appellant.  Darter,  Robert  K.  Krout,  and 
Ephraim  Griffith  were  duly  elected  as  the  board  of  trustees  of 
said  corporation  by  the  common  council  of  the  city,  and  that 
they  duly  qualified  as  such^  and  entered  upon  their  duties ; 
that  they  organized,  and  determined  by  lot  that  Krout  should 
hold  one  year,  the  appellant  two,  and  Griffith  three  years; 
that  Griffith  was  duly  elected  by  the  board  as  president,  Krout 
secretary,  and  the  appellant  treasurer;  that  the  appellant 
received  his  certificate  of  election  as  such  treasurer,  and  duly 
gave  bond  ;  that  at  the  first  meeting  of  the  common  council 
in  April,  1874,  that  body  elected  Peter  C.  Summerville  as  one 
of  such  trustees,  to  fill  the  vacancy  about  to  occur  by  the  expi- 
ration of  the  term  of  said  Krout ;  that  Summerville  resigned 
at  the  first  meeting  of  the  board  thereafter,  and  that  in  May 
of  that  year,  the  relator,  Manson,  was  elected  by  the  common 
council  to  fill  the  vacancy ;  that  afterward,  in  May,  1874,  the 
board  met,  and  Griffith  and  Manson,  by  an  agreement  between 
themselves,  elected  the  appellant,  Darter,  as  president  of  the 
board,  Griffith  secretary,  and  Manson  treasurer.  This  was 
done  over  the  protest  and  resistance  of  the  appellant,  who 
declined  to  serve  as  such  president,  and  notified  them  of  his 
intention  to  serve  as  such  treasurer  until  the  expiration  of  the 
time  for  which  he  was  entitied  to  serve  as  such  trustee.  Man- 
son,  however,  duly  qualified,  gave  bond,  and  claimed  the  office. 

These  are  the  fiK^  as  we  gather  them  from  the  complaint 
and  answer,  on  which  the  question  arises. 

The  court  below  sustained  a  demurrer  to  the  answer  setting 
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up  such  of  the  facts  as  do  not  appear  in  the  complaint,  and  the 
appellant  excepted.    Final  judgment  for  the  appellee. 

The  question  arising  on  these  &ots  is,  whether,  under  the 
act  of  March  8th,  1873  (Acts  1873,  p.  68),  Darter  was  entitled 
to  hold  his  office  as  such  treasurer  for  one  year  only,  or  for 
the  term  for  which  he  was  entitled  to  hold  as  trustee.  The  act 
is  amendatory  of,  and  supplemental  to,  an  act  to  provide  for  a 
general  system  of  common  schools,  etc.,  3  Ind.  Stat.  440,  and 
the  first  section  thereof^  upon  which  the  question  mainly  turns, 
is  as  follows : 

"  Section  1.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana,  that  section  5  of  the  above  recited  act  be 
amended  to  read  as  follows,  to  wit :  Section  6.  The  conmion 
council  of  each  city,  and  the  board  of  trustees  of  each  incor- 
porated town  of  this  State,  shall,  at  their  first  regular  meeting 
in  the  month  of  April,  elect  three  school  trustees,  who  shall 
hold  their  office  one,  two,  and  three  years,  respectively,  as  said 
trustees  shall  determine  by  lot  at  the  time  of  their  organiza- 
tion, and  annually  thereafter  shall  elect  one  school  trustee  who 
shall  hold  his  office  for  three  years.  Said  trustees  shall  con- 
stitute the  school  board  of  the  city  or  town,  and  before  enter- 
ing upon  the  duties  of  their  office,  shall  take  an  oath  faithfully 
to  discharge  the  duties  of  the  same.  They  shall  meet  within 
five  days  after  their  election  and  organize  by  electing  one  of 
their  number  president,  one  secretary,  and  one  treasurer.  The 
treasurer,  before  entering  upon  the  duties  of  his  office,  shall 
execute  a  bond  to  the  acceptance  of  the  county  auditor,  con- 
ditioned as  in  ordinary  official  bonds,  with  at  least  two  suffi- 
cient freehold  sureties,  who  shall  not  be  members  of  said  board, 
in  a  sum  not  less  than  double  the  amount  of  money  which 
may  come  into  his  hands  within  any  one  year  by  virtue  of  hit 
office.  The  president  and  secretary  shall  each  give  bond  with 
like  sureties  to  be  approved  by  the  county  auditor,  in  any  sum 
not  less  than  one-third  of  the  treasurer's  bond.  Said  trustees 
shall  receive  for  their  services  such  compensation  as  the  com- 
mon council  of  the  city  or  board  of  trustees  of  the  town  may 
deem  just ;  which  compensation  shall  be  paid  firom  the  special 
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sohool  revenue  of  the  city  or  town.  All  vacancies  that  may 
occur  in  said  board  of  school  trustees,  shall  be  filled  by  the 
common  council  of  the  city,  or  board  of  trustees  of  the  town.'' 
This  section  is  a  little  indefinite  in  respect  to  the  point 
involved  here,  but  we  find  nothing  in  it,  or  in  other  parts  of 
the  statute,  which  justifies  the  conclusion  that  the  legislature 
contemplated  a  yearly  organization  of  the  boards  of  trustees, 
by  an  annual  election  of  president,  secretary,  and  treasurer. 
There  is  nothing  in  the  statute  that,  in  terms  or  by  implica- 
tion, requires  this  to  be  done.  On  the  contrary,  it  seems  to  us 
to  have  been  intended  that  when  the  president,  secretary,  and 
treasurer  were  elected,  they  should  serve  as  such  during  the 
term  for  which  they  were  to  serve  as  trustees.  The  treasurer 
is  required  to  give  bond  '^  in  a  sum  not  less  than  double  the 
amount  of  money  which  may  come  into  his  hands  within  any 
one  year  by  virtue  of  his  office."  This  implies  that  the  term 
of  the  treasurer  might  extend  beyond  a  year.  When  the  legis- 
lature provided  that  the  treasurer  should  give  bond  in  double 
the  amount  of  money  that  might  come  into  his  hands  within 
any  one  year  by  virtue  of  his  office,  they  recognized  the  prop- 
osition that  money  might  come  into  his  hands  in  other  years 
by  virtue  of  his  office.  It  might  have  &llen  to  the  lot  of  the 
one  elected  as  treasurer  to  serve  as  trustee  for  the  term  of  one, 
two,  or  three  years ;  and,  as  has  been  already  stated,  we  think 
it  was  designed  that  when  one  was  elected  treasurer,  secretaiy, 
or  president,  he  should  serve  in  that  capacity  during  his  term 
as  trustee.  The  reason  of  requiring  the  treasurer  to  give  bond 
to  secure  the  amount  only  that  might  come  into  his  hands  in 
any  one  year  is  perhaps  found  in  the  seventh  section  of  the 
act,  which  provides:  "The  tuition  revenue  apportioned  to  the 
school  shall  be  expended  within  the  school  year  for  which  it 
was  apportioned.''  It  may  be  added  that  if  the  legislature 
had  intended  that  the  treasurer  should  hold  his  office  but  one 
year,  it  is  natural  to  suppose  that  they  would  have  provided  for 
his  giving  bond  sufficient  to  secure  what  money  might  come  into 
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his  hands  daring  his  term  of  office  as  such^  instead  of  maldng 
the  provision  above  set  oat. 

Bnt^  aside  from  these  considerations,  the  law  provides  that 
when  the  trustees  shall  have  determined  by  lot  the  length  of 
the  term  of  each,  they  shall  organize  by  electing  one  of  their 
number  president,  one  secretary,  and  one  treasurer,  and  there 
is  no  limit  fixed  for  the  term  of  service  as  such,  except  the 
limit  of  the  term  of  office  as  trustee. 

The  question  arising  under  the  statute  of  1873  has  become 
one  of  no  general  public  importance,  inasmuch  as  the  legisla- 
ture has  since  provided,  that  ^'  the  board  of  school  trustees  shall 
each  year,  within  five  days  after  the  annual  election  of  a  mem- 
ber, reorganize  their  board,  and  execute  their  respective  bonds 
for  the  ensuing  year.''    Acts  Reg.  Ses.  1875,  p.  135. 

We  are  of  opinion  that  the  appellant  was,  and  that  Manson 
was  not,  entitled  to  the  office,  and  that  the  court  below  erred 
in  sustaining  the  demurrer  to  the  answer. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  fi>r  fiirther  proceedings  in  accordance  with  this 
opinion; 


Clabk  v.  The  State. 


Gbdonaii  Law.— W%lme8s,--Excmmation  qf  D^mdanL-^Bj  the  statute  (Ada 
1873,  p.  228),  the  defendant  in  a  criminal  action  must  be  allowed  to  testify 
as  other  witDessee,  and  hia  counsel  should  be  allowed  to  interrogate  him 
as  in  case  of  other  witnesses. 

From  the  Clark  Criminal  Court 

P.  W.  Jewett  and  0.  P.  Ferguson,  for  appellant. 

O.  A.  Buddrky  Attorney  General,  for  the  State. 

Downey,  J. — Indictment  against  the  appellant  for  murder ; 
plea  not  guilty ;  trial  by  jury ;  verdict  of  guilty ;  motion  fi>r 
a  new  trial  overruled,  and  sentence. 
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The  oyemdiog  of  the  motion  for  a  new  trial  is  asrigned  as 
error. 

On  the  trial  of  the  cause^  the  defendant  went  upon  the  wit- 
ness stand  to  testify  in  his  own  behalf^  and  after  answering  a 
few  preliminary  questions  asked  by  his  counsel^  was  inter- 
rupted by  the  judge  and  instructed  to  give  a  general  statement 
of  the  whole  afiair^  the  judge  stating  that  he  would  not  permit 
the  witness  to  be  questioned  by  his  attorneys.  The  counsel 
fer  the  prisoner  then  inquired  of  the  court^  if  that  would 
exclude  them  from  asking  such  questions  of  the  defendant  as 
might  be  necessary  to  bring  out  any  important  points  which 
he  might  omit  to  state.  To  which  the  court  replied  that  he 
could  not  permit  the  attorneys  for  the  defendant  to  ask  the 
defendant  any  questions.  Thereupon  the  prisoner  left  the 
standi  and  did  not  farther  testify.  Espeption  was  ^ken,  and 
this  was  one  of  the  causes  stated  in  the  motion  for  a  new 
triaL 

The  State  has  not  furnished  us  any  brief,  and  we  cannot 
imagine  on  what  ground  this  ruling  was  made.  By  the  statute, 
the  defendant  is  allowed,  at  his  option,  to  testify  in  his  own 
behalf.  Acts  1873,  p.  228.  Wc  think  he  must  be  allowed  to 
testify  as  other  witnesses,  and  that  his  counsel  should  be  allowed 
to  interrogate  him  as  in  case  of  other  witnesses.  Fktcfier  v. 
The  Stale,  49  Ind.  124. 

Other  grounds  are  urged  on  which  it  is  inmsted  a  new  trial 
should  have  been  granted ;  but  they  need  not  be  considered. 
They  present  questions  which  will  probably  not  arise  on 
anoiber  trial  of  the  cause. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  grant  a  new  trial.  The  clerk  will  certify  to 
the  warden  of  the  state  prison,  according  to  law. 
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Skell  v.  The  State. 

CSbxmikal  JjJLWr^AWfL-— Instruction.'— In  a  crimiiul  canae,  where  the  evi- 
dence tends  to  prove  an  aUbiy  the  use  of  the  words  "  poBsible  "  and  ''  impoe- 
sible/'  ae  applied  to  the  ability  of  the  defendant  to  have  been  at  a  certoin 
place,  other  than  where  the  crime  was  committed,  and  at  the  place  where 
the  crime  was  committed  at  th^  time  of  its  commission,  is  erroneoos. 

Sake. — ^In  a  criminal  cause,  it  is  error  to  refuse  to  instruct  the  jury  that  the 
defendant  is  presumed  to  be  innocent  until  the  contrary  is  proved. 

BAMX.-^IndietmenL—An  indictment  for  murder  in  the  first  degree  need  not 
Btote  that  the  defendant  is  of  sound  mind. 

From  the  Delaware  Circuit  Court: 

•71  N.  Templer  and  R.  S.  Gregory y  for  appellant. 

C.  A.  Bushirk,  Attorney  General^  for  the  State. 

Petttt,  J. — Indictment  for  murder  in  the  first  degree ;  plea 
of  not  guilty ;  trial  by  jury,  and  verdict  of  guilty  and  impris- 
onment for  life. 

Motions  for  a  new  trial  and  in  arrest  of  judgment  were 
overruled,  and  judgment  was  rendered  on  the  verdict 

On  the  question  of  alibi,  the  court  instructed  the  jury, 
among  other  things,  as  follows : 

''  Time,  as  &r  as  this  question  of  an  aiiln  is  concerned,  is 
very  material,  and  I  ask  you  to  remember  all  every  witness 
has  stated  in  regard  to  that  question,  and  determine  for  your- 
selves whether  it  was  possible  for  the  defendant,  under  all  the 
circumstances,  to  have  left  the  house  of  Dragoo  and  went  to 
the  house  of  the  deceased  and  fired  the  &tal  shot  at  the  time 
it  was  fired.  If  you  find  from  all  the  circumstances  that  it 
was  impossible  for  the  defendant  to  have  left  the  house  of 
Dragoo  and  went  to  the  house  of  the  deceased  and  fired  the 
shot  at  the  time  it  was  fired,  then  the  alibi  is  made  out,  and  it 
is  a  complete  defence  to  this  prosecution.  But  if  you  find 
that  it  was  possible  for  the  defendant  to  have  left  the  house  of 
Dragoo  and  went  to  the  house  of  the  deceased  and  fired  the 
&tal  shot,  then  the  evidence  &ils  to  establish  the  alibiJ^ 

The  terms  '^  possible  '^  and  '^  impossible,''  as  used  in  this 
instruction,  are  quite  too  strong  and  erroneous,  and  nothing: 
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that  preceded  or  followed  in  this  or  any  other  instmction  oonld 
cure  the  error^  unless  the  erroneous  instruction  was  withdrawn* 

To  sustain  these  positions^  we  cite,  without  copying  for  repub- 
lication, the  following  authorities :  Howard  v.  The  l^ate,  ante, 
p.  190,  and  the  authorities  there  cited ;  Bradiey  v.  Uie  State, 
31  Ind.492;  Oemy.  Uie  State, 42  Ind.420,  448;  KirUmdY. 
The  State,  43  Ind.  146. 

The  defendant  asked  the  court  to  charge  the  jury  as  follows : 

**  The  defendant  is  presumed  to  be  innocent  until  the  con- 
trary is  proved.'' 

The  record  shows  that  the  court  refused  to  give  this  charge, 
which  was  clearly  and  palpably  an  error.  2  G.  &  H.  415,  sec. 
104 ;  Long  v.  2Jie  State,  46  Ind.  582. 

We  need  not  consider  any  other  causes  or  reasons  for  a  new 
trial,  as  we  hold,  for  the  errors  above  pointed  out  and  ruled 
upon,  that  the  judgment  must  be  reversed. 

It  is  claimed  that  the  indictment  is  bad,  because  it  does  not 
state  that  the  defendant  was  of  '^  sound  mind.''  There  is  no 
brief  filed  for  the  State,  appellee,  but  the  case  of  Fahnedook 
v.  Uie  SUUe,  23  Ind.  231,  holds  otherwise,  and  we  concur  in 
that  opinion. 

The  judgment  is  reversed,  with  instructions  to  grant  a  new 
trial ;  and  the  clerk  of  thiscourt  is  ordered  to  issue  the  juroper 
order  £)r  the  return  of  the  prisoner. 
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OK  PETITIOK  FOB    A  REHEABING. 

From  the  Newton  Circuit  Court. 
Test  &  Cobwm,  for  appellant. 

O.  A.  Buskirk,  Attorney  General,  and  JB.  D.  Doyle,  for  the 
State. 
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Downey,  J. — A  petition  to  reinstate  this  case  has  been  filed, 
which  relies  upon  the  ground  that  the  objection  on  which  ibe 
appeal  was  dismissed  was  waived  by  the  agreement  of  the 
attorney  general  to  submit  the  cause.  We  find  that  while  the 
agreement  to  submit  indorsed  on  the  transcript  bears  date 
November  5th,  1875,  the  clerk's  entries  show  that  the  cause 
was  not  actually  submitted  until  the  10th  of  the  month,  and 
that,  at  the  same  time,  the  written  motion  of  the  attorney  gen- 
eral was  filed  to  dismiss  the  appeal.  The  agreement  to  submit, 
the  submission,  and  the  motion  to  dismiss  were  contemporary 
acts.  Under  these  circumstances,  we  do  not  think  there  was 
any  waiver  of  the  objection. 

Petition  overruled. 

BusKiBK,  J. — I  cannot  give  my  assent  to  the  action  of  the 
oourt  in  overruling  the  motion  to  reinstate  this  cause,  or  to 
the  ground  upon  which  it  i&  placed.  The  judgment  in  this 
action  was  rendered  upon  the  19th  day  of  October,  1874.  The 
prosecuting  attorney  acknowledged  service  of  notice  of  the 
appeal  on  the  Slst  day  of  December,  1874.  There  was  no 
notice  served  on  the  clerk  of  the  court  below.  The  transcript 
was  filed  in  the  office  of  the  clerk  of  this  court  on  the  8th  day 
of  September,  1875.  Th^  cause  was  submitted  uncondition- 
ally by  the  appellant  and  the  attorney  general.  On  the  same  day 
the  attorney  general  filed  a  written  motion  to  dismiss  the  appeal, 
because  the  transcript  had  not  been  filed  in  this  court  within 
thirty  days  after  the  appeal  was  taken.  The  attorney  general 
might,  in  his  agreement  to  submit,  have  reserved  the  right  to 
move  to  dismiss  the  appeal  for  such  cause.  It  has  been  so 
decided  in  two  cases  at  the  present  term.  See  two  cases  of 
EvJbertz  v.  I%6  State,  ante,  pp.  374,  375.  He  fiuled  to  do  so, 
but  made  an  unconditional  submission  of  the  cause ;  and  if  a 
submission,  without  reserving  any  right  to  move  to  dismiss,  will 
amount  to  a  waiver  of  the  objection,  then  there  has  been  a 
waiver  in  this  case. 

It  is  said  in  the  opinion  of  the  court,  that  '^  the  agreement 
to  submit,  the  submission,  and  the  motion  to  dismiss  were  con- 
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temporary  acts/^  As  the  agreement  to  submit  is  dated  Novem- 
ber 6th,  1875,  and  the  submission  and  motion  to  dismiss  bear 
date  the  10th  of  such  month,  I  am  unable  to  see  how  the  three 
acts  can  be  contemporaneous.  Nor  have  I  any  reliable  means 
of  knowing  that  the  submission  and  motion  to  dismiss  were 
contemporaneous  acts.  The  indorsement  upon  the  record  simply 
shows  that  the  submission  and  the  motion  to  dismiss  were 
made  on  the  same  day.  If  the  motion  was  filed  first,  then 
the  unconditional  submission  was  an  abandonment  of  the 
motion.  If  the  submission  was  made  first,  then  the  attorney 
general  should  be  held  to  have  waived  the  objection,  accord- 
ing to  the  ruling  of  the  majority  of  the  court  in  Summers  v. 

The  State,  51  Ind. .     In  that  case,  the  defendant  appealed 

without  giving  th#  notice  required  by  the  statute.  He  and 
the  attorney  general  submitted  the  case  unconditionally.  After- 
ward, the  attorney  general  moved  to  dismiss  the  appeal  for  the 
fidlure  to  give  the  notice,  and  it  was  held  by  a  majority  of  the 
court,  that,  by  the  submission,  he  had  waived  the.objection.  It 
is  provided  by  the  criminal  code  that  an  appeal  is  taken  by 
the  giving  of  a  notice.  In  the  opinion  of  the  writer,  the  giv- 
ing of  notice  is  a  jurisdictional  &ct,  and  constitutes  a  condition 
precedent  to  the  right  of  appealing.  If  the  attorney  general 
waives  the  giving  of  notice  by  submission,  without  reserving 
the  right  to  raise  the  objection,  why  does  he  not  also  waive  the 
objection  that  the  transcript  was  not  filed  within  thirty  days  ? 
The  one  section  of  the  statute  is  no  more  imperative  than  the 
other.  Under  the  decision  in  Summers  v.  I%e  l^ate,  supra, 
both  the  State  and  defendant  may  appeal  without  giving  notice,  if 
the  cause  is  submitted  by  the  attorney  general.  We  will  suppose 
that  the  defendant  appeals  without  giving  notice,  and  that  the 
cause  is  submitted  by  agreement.  The  attorney  general  moves 
to  dismiss  the  appeal,  because  the  transcript  is  not  filed  within 
thirty  days  after  taking  the  appeal.  The  appeal  is  to  be  deemed 
taken,  not  from  the  date  of  the  judgment,  but  from  the  giving 
of  the  notice.  There  is  no  notice  in  the  record,  and  this  court 
has  no  means  of  determining  whether  the  transcript  was  filed 
within  thirly  days  or  noL 
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The  present  case  cannot  be  distinguished  from  Bmmen  ▼. 
JJie  State,  on  the  ground  that  the  acts  were  contemporaneous*  It 
stands  as  that  did.  Both  were  submitted  by  agreement.  The 
attorney  general  moved  to  dismiss  both.  In  one  it  was  held 
he  had  waived  the  want  of  notice.  In  the  present  case,  it  is 
held  that  he  has  not  waived  the  objection,  though  the  validity  of 
the  objection  depends  upon  the  date  of  the  notice.  The  two 
rulings  are,  in  my  judgment,  in  irreconcilable  conflict. 

See  original  opinion  in  this  case,  by  Dowket,  J.,  cmie,  p.  375.— Repcmoeb. 
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Pbachge.— jSbpreme  CW(.— Where  there  is  evidence  in  the  record  which 
sustains  the  yerdict,  the  Supreme  Court  will  not  disturb  it,  thoo^  the 
evidence  may  preponderate  in  favor  of  the  partj  against  whom  the  ver- 
dict is  rendered. 

Payment. — OowUerfeU  Ourreney. — ^A  payment  in  counterfeit  notes  which  pass 
as  currency  amounts  in  law  to  no  payment^  and  does  not  satisfy  the  dxkif 
when  the  personxeoeiving  such  payment  has  not  forfeited  his  right  to  have 
recourse  by  his  delay  and  negligence. 

Same. — Offer  to  Betmm  Counterfeit  Currency, — Diligenet, — ^A  person  who 
receives  currency  in  payment  from  one  who  makes  the  payment  in  good 
faith  is  required  to  use  diligence  to  ascertain  whether  it  is  genuine,  and,  if 
it  is  discovered  to  be  forged,  to  return  it  within  a  reasonable  time  after 
such  discovery,  or,  if  it  cannot  be  returned,  to  give  notioe  of  its  charaofcer. 

From  the  Putnam  Circuit  Court. 

D.  E.  WiUiamaan,  A.  Baggy,  and  O.  A.  Knight,  for  appel- 
lant. 

W.  W.  Carter  and  8.  D.  Coffey,  for  appellee. 

BusKiBK^  J. — ^This  action  was  commenced  by  the  appellee 
against  the  appellant  in  the  Clay  Circuit  Court,  and  was,  on 
motion  of  appellant,  venued  to  the  Putnam  Circuit  Court, 
where  it  was  tried  by  a  jury,  and  resulted  in  a  verdict  agunst 
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appellant  for  fifty  dollars,  on  which  the  court  below  rendered 
judgment,  over  a  motion  for  a  new  trial. 

The  complaint  is  in  three  paragraphs. 

The  first  is  a  common  count  for  personal  property,  sold  and 
delivered,  etc. 

The  second  is  upon  a  settlement  of  accounts  for  an  ascer- 
tained balance  due  from  defendant  to  plaintiff. 

The  third  paragraph  sets  up  specifically  the  &cts,  in  which 
it  is  alleged  that  the  defendant  was  indebted  to  the  plaintiff  in 
the  sum  of  fifty  dollars  for  personal  property,  etc.,  and  that  in 
discharge  of  said  indebtedness  said  defendant  paid  said  plain- 
tiff a  fifty-dollar  counterfeit  United  States  treasury  note,  and 
that  plaintiff  received  the  same  in  the  belief  that  said  note 
was  genuine,  and  upon  discovering  tiiat  it  was  a  counterfeit, 
he  tendered  it  back  to  defendant^  and  demanded  payment  to 
said  amount  in  genuine  bills. 

The  defendant  answered  this  complaint  in  two  paragraphs. 
1.  Denial.     2.  Payment. 

To  which  second  paragraph  of  answer  the  plaintiff  replied 
by  general  denial,  which  put  the  cause  at  issue. 

The  trial,  as  above  stated,  resulted  in  a  verdict  for  fifty  dol- 
lars for  plaintiff. 

The  de&ndant  (appellant  here)  filed  his  motion  and  reasons 
for  a  new  trial,  which  motion  the  court  overruled,  and  the 
defendant  excepted,  and  thereupon  the  court  rendered  judg- 
ment for  the  amount  against  the  defendant. 

The  reasons  for  a  new  trial,  as  assigned,  are  as  follows : 

1.  The  verdict  of  the  jury  is  contrary  to  the  evidence. 

2.  The  verdict  of  the  jury  is  contrary  to  law  and  the  evi- 
dence in  the  case. 

3.  The  verdict  is  contrary  to  the  evidence,  and  against  the 
law  of  the  case  as  given  by  the  court. 

The  evidence  is  in  the  record,  and  was  all  directed  to  the 
third  paragraph  of  the  complaint.  There  is  a  direct  conflict 
in  the  evidence  upon  the  point  whether  the  appellee  received 
the  bill  in  question  £rom  the  appellant ;  and  while  the  evidence 
may  preponderate  in  fiivor  of  the  appellant,  there  is  evidence 
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in  the  record  which  sustains  the  verdict^  and  under  the  settled 
rule  of  practice  in  this  court^  we  cannot  disturb  the  verdict 
upon  the  evidence. 

The  appellant  purchased  of  the  appellee  one  hundred  dol- 
lars' worth  of  clover  seed,  and  paid  for  the  same  either  in  legal 
tender  treasury  notes  or  national  bank  notes,  or  in  some  of 
both  kinds  of  currency.  The  transaction  took  place  on  the 
26th  day  of  February,  187.3.  The  appellee  took  the  money 
home  with  him,  and  in  the  latter  part  of  August  of  that  year 
he  returned  to  the  appellant  a  fifty-dollar  legal  tender  treasury 
note,  which  he  claimed  he  had  received  fix)m  him  in  payment 
for  the  clover  seed.  During  this  time,  the  appellee  made 
no  attempt  to  ascertain  whether  the  money  he  had  received 
was  genuine.  He  presented  the  bill,  shortly  before  he  tendered 
it  back,  to  a  bank  in  Terre  Haute,  where  it  was  pronounced 
to  be  a  counterfeit.  It  was  admitted  upon  the  trial  to  be  a 
base  counterfeit.  It  is  not  pretended  that  the  appellant  passed 
the  bill  with  knowledge  of  its  character.  The  parties  stand 
equally  innocent.  It  is  well  and  firmly  settled  that  a  payment 
in  forged  bills  of  third  persons,  or  in  counterfeit  notes  which 
pass  as  currency,  amounts  to  no  payment  in  law,  and  cannot  be 
regarded  as  a  satis&ction  of  the  debt,  where  the  person  receiv- 
ing them  has  not,  by  his  delay  and  negligence,  forfeited  his 
right  to  have  recourse  upon  the  person  from  whom  he  received 
them.  In  the  present  case,  the  appellee  kept  the  not^  in  ques- 
tion over  six  months  without  using  any  diligence  or  making 
any  effort  to  ascertain  its  genuineness,  and  it  is  earnestly  con- 
tended by  counsel  forappellant  that  the  appellee,  by  such  delay 
and  want  of  diligence,  has  elected  to  regard  the  payment  as 
valid,  and  has  forfeited  his  right  to  recover  from  the  appellant. 

The  question  presented  for  decision  is  one  of  great  practical 
importance,  and  has  received  carefiil  and  mature  consideration. 
The  real  question  is,  whether  a  person  who  receives  currency  in 
payment  is  required  to  use  diligence  to  ascertain  whether  it  is 
genuine,  and,  if  it  is  discovered  to  be  forged,  to  return  it 
within  a  reasonable  time  after  such  discovery,  or  if  it  cannot 
be  retumedi  to  give  notice  of  its  character. 
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In  the  recent  case  of  Akoood  y.  (hmwaU,  13  Amer.  Law 
Beg.^  N.  s.  230,  the  question  is  yeiy  fully  considered  by  the 
Supreme  Court  of  Michigan,  from  which  we  make  an  extended 
quotation.    The  court  say : 

^'A  more  important  question,  however,  arises  concerning  the 
relative  duties  and  liabilities  of  parties  who  honestly  receive 
and  pay  out  counterfeit  money.  The  general  current  of  author- 
ity appears  to  sustain  the  position  that  a  person  passing  nego- 
tiable paper  warrants  its  genuineness  to  such  an  extent  that  he 
is  bound  to  make  it  good  if  found  bad,  and  returned  within  a 
proper  time.  But  where  paper  is  genuine  but  wortiiless, 
although  not  supposed  to  be  so  by  either  party,  the  authorities 
are  in  conflict  as  to  such  liability  and  its  extent.  The  decisions 
applied  to  bank-notes  have  all  gone  upon  the  analogy  of  ordi- 
nary negotiable  securities.  There  is  no  modem  decision  which 
we  have  been  able  to  find,  which  draws  any  line  in  dealing 
with  payments  in  counterfeits  or  refers  specially  to  that  coin 
or  paper  which  the  law  deals  with  as  money — ^receivable  not 
by  currency  merely,  and  by  consent,  but  by  statute  and  by 
obligation. 

''  The  decisions,  in  giving  reasons  for  their  results,  were 
originally  based  on  the  .doctrine  that  payments  by  negotiable 
paper  were  in  a  measure  conditional,  and  not  absolute  in  all 
oases,  but  depended  t  on  the  possibility  of  getting  payment  by 
diligence.  And  the  distinction  between  counterfeit  and  other- 
wise valueless  paper  has  not  always  been  kept  up,  nor  always 
well  defined.  See  authorities  in  Story  CJon.,  sec.  411; 
Edwards  Bills,  205,  206,  207,  and  notes. 

*^  The  decisions,  however,  agree  generally  that  a  party  who 
would  otherwise  be  able  to  recover  back  the  amount  of  bad 
money  passed  upon  him,  will  be  debarred  of  his  action  by  lack 
of  diligence.  And  it  is  much  to  be  regretted  that  upon  the 
whole  subject  there  are  more  dida  than  decisions.  It  is  neces- 
sary, in  order  to  discover  the  real  difficulties  of  the  matter,  to 
consider  how  the  doctrines  bear  practically  on  the  business  of 
the  community.  The  paper  which  is  in  controversy  is  for  all 
legal  purposes  of  currency  on  a  similar  feotin^  with  coin  ;  that 
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18  to  say,  it  is  a  legal  tender,  and  all  creditors  are  compelled  to 
receive  it  in  payment.  They  do  not  exercise  an  option  in 
taking  it,  as  they  do  in  receiving  other  paper.  Inasmuch  as 
they  reftise  a  tender  at  their  peril,  the  law  assumes,  and  bua- 
ness  must  be  done  on  the  basis,  that  every  business  man  mil 
become  generally  familiar  with  the  appearance  of  the  money 
of  the  country,  so  as  to  be  able  to  exercise  a  judgment  upon 
it.  And  while  those  who  are  constantly  handling  money  in 
banks  and  exchange  offices  cultivate  their  faculties  more  thor- 
oughly in  a  knowledge  of  currency,  all  persons  are  supposed  to 
have  some  such  knowledge,  sufficient  to  enable  them  to  do  busi- 
ness with  ordinary  security.  And  it  is  not  to  be  expected  that 
among  ordinary  dealers  one  will  have  any  great  advantage 
over  others ;  while  all  have  means  of  access,  in  every  com- 
munity, to  some  persons  who  have  by  their  peculiar  experience 
the  means  of  aiding  the  judgment  of  those  of  less  experience. 
'^  It  is  not  customary,  and  cannot  be  expected,  that  persons 
will  note  down  all  the  bills  which  they  receive,  and  put  ear- 
marks on  them,  so  that  they  can  recall  the  persons  from  whom 
they  are  received.  Nothing  would  have  a  surer  tendency  to 
hinder  the  negotiability  of  genuine  bills  than  such  ear-marks ; 
while  the  delay  and  trouble  of  doing  so  would  be  a  great  hin- 
drance to  the  dispatch  of  business.  Most  currency  gets  into 
circulation  through  the  medium  of  banl  ,  and  other  instru- 
mentalities capable  of  detecting  bad  money,  and  where  coun- 
terfeit money  is  circulated,  it  is  usually  uttered  in  such  quar- 
ters as  to  render  it  difficult,  if  not  impossible,  to  trace  it  back 
to  its  source.  The  innocent  taker  of  such  paper  is  not  gen- 
erally guilty  of  any  culpable  negligence ;  and  between  several 
successive  takers  it  is  impossible  to  hold  one  any  more  in  &ult 
than  the  rest,  for  not  detecting  the  cheat.  It  is  often  nothing 
but  a  suspicion  of  forgery  that  induces  a  taker  to  notice  from 
whom  he  receives  a  particular  bill ;  and  where  this  suspicion 
is  entertained,  and  not  communicated  to  the  person  from  whom 
the  paper  is  received,  its  concealment  may  easily  operate  as  a 
fraud  upon  him,  by  preventing  him  from  tracing  it  back.  This 
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would  create  a  strong  moral  equity  in  his  favor,  whatever  the 
law  may  determine  in  regard  to  it. 

'^At  common  law,  such  authority  as  We  have  seems  to  indi- 
cate that,  as  between  two  innocent  parties,  the  taker  of  counter- 
feit coin  cannot  claim  recourse  against  him  fix)m  whom  he  took  it. 
Shep.  Touch.  140 ;  Waders  Oaae,  5  Co.  114.  This  must  have 
been  on  the  ground  already  referred  to,  that  parties  in  equal 
equity  shall  not  be  disturbed.  The  common  law  and  equity 
are  both  full  of  instances  where  persons  dealing  honestly  on 
an  equal  footing,  and  with  equal  means  of  knowledge,  are  left 
where  their  dealings  have  placed  them,  neither  having  recourse 
against  the  other  to  undo  their  agreements  or  transactions. 
And  while  in  MarMe  v.  Hatfield,  2  Johns.  455,  Kekt,  C.  J., 
doubts  the  propriety  of  the  doctrine,  the  case  called  for  no 
such  doubts,  and  no  decisions  were  found  shaking  it. 

'^  It  cannot  be  denied  that  there  is  much  force  in  the  doc- 
trine which  requires  a  party  to  be  vigilant  before  taking  bad 
money.  That,  after  all,  is  the  only  rule  likely  to  prevent  its 
circulation.  A  person  who  takes  it  without  dispute  and  exam- 
ines it  afticrward,  if  he  is  able  to  remember  from  whom  he  took 
it,  and  is  allowed  to  recover  back  the  amount,  may  save  him- 
self, but  will  usually  subject  an  equally  innocent  party  to  loss. 
And  it  is  also  manifest  that  if  he  is  ready  to  testify  positively 
firom  whom  he  received  it,  his  adversary  cannot  generally  be 
as  certain  whether  or  no  he  paid  it  out,  and  cannot  by  his  own 
oath  alone,  even  if  he  is  certain,  convict  a  fidse  witness  of 
perjury.  It  will  never  do,  in  laying  down  rules,  to  overlook 
the  consequences.  If  the  rule  of  liability  is  to  be'enforced, 
it  cannot  be  justly  enforced  without  requiring  a  degree  of  vig- 
ilance conforming  to  the  occasion.  If  payment  in  what  is 
supposed  to  be  legal  tender  paper  is  to  be  regarded  as  contin- 
gent and  not  absolute,  the  receiver  should  be  regarded  as  hav- 
ing elected  to  retain  it  unless  he  uses  speedy  and  active  dili- 
gence, to  determine  its  character,  and  to  notify  the  giver  that 
he  may  protect  himself  against  prior  parties.  In  Oamidge  v. 
AUenby,  6  B.  &  C.  373,  a  party  who  kept  broken  bank-bills 
seven  days  without  action  was  held  estopped.    In  Jennison  v. 
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Parker,  7  Mich.  355^  this  rule  of  diligence  was  applied  where 
a  debtor  had  endorsed  a  note  as  collateral  security^  and  it  was 
not  protested  as  against  him.  In  PhcBnix  Ins.  Oo.  v.  Allen,  11 
Mich.  501;  and  Phoenix  Ins.  Oo.  v.  Gray,  13  Mich.  191,  it  was 
held;  a  party  receiving  sight  paper  was  bound  to  forward  it 
without  any  delay  beyond  what  was  necessary  in  the  ordinaiy 
course  of  business,  or  compelled  by  circumstances.  The  rule 
gathered  from  the  cases  by  Mr.  Edwards  is  that  in  regard  to 
forged  paper  also,  there  must  be  no  'unnecessary  delay.' 
Edwards  Bills,  207, 651.  It  is  entirely  safe  to  say  that  a  person 
taking  such  paper,  should  not  without  some  adequate  excuse 
retain  such  paper  without  action,  beyond  such  time  «s  would 
give  him  reasonable  opportunity  to  inform  himself  without 
inconvenience,  or  a  neglect  of  other  business  to  attend  to  it 
The  necessity  for  promptness  exists  in  all  cases,  and  where  it 
appears  there  has  been  any  delay  beyond  what  was  reasonably 
adequate  under  the  circumstances,  to  enable  the  party  to  inform 
himself,  he  should  not  recover.  And  there  diould  be  some 
care  in  the  taking  as  well  as  afterward.'^ 

We  have,  after  much  reflection,  reached  the  conclusion  that 
the  doctrine  laid  down  in  the  foregoing  authorities  is  sound 
law,  correct  on  principle,  and  will,  in  its  practical  application, 
strongly  tend  to  prevent  the  circulation  of  counterfeit  coin 
and  currency.  The  doctrine  is  limited  to  cases  where  the  par- 
ties acted  in  good  fidth,  and  will  have  no  application  where 
the  person  passing  the  money  knew  or  had  reason  to  know  that 
it  was  counterfeit ;  for  in  such  case  such  person  would  be  liable 
both  criminally  and  civilly,  without  regard  to  the  question  of 
dUigenoe  on  the  part  of  the  person  receiving  the  same. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
for  a  new  trial,  in  aooordance  with  this  opinion. 
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8AMUED3  BT  AJj.  V.  KlNQ. 

PRAonoE.— AipreiiM  CWt— Where  there  is  a  direct  oonflkt  in  the  testi- 
mony, the  8apreme  Court  will  Dot  invade  the  province  of  the  court  below 
bj  reversing  its  judgment  on  the  evidence. 

DnjQxarcE.— Cbimtei/ei<  BUL—A  counterfeit  Ull  was  paid  to  the  plaintiff 
by  the  defendant  in  December,  1870,  and  retained  in  posBeasion  of  the  lat- 
ter until  the  24th  day  of  January,  1871,  when  he  paid  it  to  a  third  party, 
from  whom  it  was  returned  in  a  few  days  as  counterfeit,  and  it  was  then 
tendered  to  the  defendant 

EM,  that  the  plaintiff  did  not  use  sufficient  diligence  to  ascertain  whether 
the  note  was  genuine,  to  enable  him  to  recover  of  the  defendant. 

From  the  Bardiolomew  Circuit  Court 

12.  SSU  and  O.  W.  Richardson,  for  appellants. 

W.  W.  Herod  and  F.  WinUr,  for  appellee. 

BnsEiBKy  J. — ^Thie  was  an  action  by  the  appellee  against 
the  appellants^  to  recover  the  value  of  certain  work  done  by 
him  as  a  tailor  for  the  appellants^  who  were  in  the  clothings 
business.  Although  the  action  is  in  form  for  the  recovery  for 
certain  work^  the  real  and  only  questions  in  the  case  are, 
whether  the  appellants,  in  the  payment  of  a  bill  due  appellee 
ef  eighteen  dollars,  paid  him  a  twenty-dollar  counterfeit  bill, 
and  whether  the  appellee  used  due  diligence  in  reference 
thereto. 

The  action  originated  before  a  justice  of  the  peace,  where 
the  appellee  had  judgment,  from  which  appellants  appealed  to 
the  circuit  court,  where  judgment  was  again  rendered  for 
appellee. 

The  only  error  assigned  is  based  upon  the  action  of  the 
court  in  overruling  the  motion  for  a  new  trial. 

It  is  agreed  that  in  December,  1870,  appellants  owed  appel- 
lee eighteen  dollars  for  work ;  that  during  that  month  a  set- 
tlement took  place,  when  appellants  paid  appellee  a  twenty- 
dollar  bill,  and  received  two  dollars  in  change.  The  re&l  con- 
troversy was  whether  the  bill  produced  on  the  trial,  which 
was  conceded  to  be  a  base  counterfeit,  was  the  one  paid  as 
aforesaid. 
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The  appellee  testified^  in  substance,  that  on  the  26th  day  of 
December,  1870,  he  deposited  in  the  First  National  Bank  of 
Columbus  all  the  money  he  then  had ;  that  the  twenty-dollar 
bill  in  question  was  paid  to  him  on  the  31st  of  December, 
1870 ;  that  he  retained  it  in  his  possession  until  the  24th  day 
of  January,  1871,  when  he  paid  it  to  the  agent  of  a  firm  at 
Indianapolis,  who  returned  it  to  him  in  a  few  days  ajs  counter- 
feit, when  it  was  tendered  to  appellants,  who  refused  to  receive 
it  or  pay  other  money,  upon  the  ground  that  they  had  not  paid 
the  same  to  appellee. 

All  the  testimony  showed  that  but  one  twenty-dollar  bill 
was  ever  paid  to  appellee  by  appellants.  Harris,  the  book- 
keeper and  cashier  of  appellants,  testified  that  he  paid  the  bill 
due  appellee  of  eighteen  dollars ;  that  he'  made  the  settlement 
and  paid  the  money  on  the  10th  day  of  December,  1870 ;  that 
he  paid  him  a  twenty-dollar  bill,  but  that  the  one  tendered  to 
appellants  and  produced  upon  the  trial  was  not  the  one  he 
paid  him.  He  also  produced  the  books  of  appellants  to  show 
that  the  transaction  took  place  on  the  10th  of  December, 
1870,  instead  of  the  31st  of  said  month. 

Upon  this  evidence,  we  are  asked  to  reverse  the  judgment 
upon  the  weight  of  evidence  as  to  the  identity  of  tiie  bill  in 
question.  This  we  cannot  do.  There  is  a  direct  conflict  in 
the  testimony  of  appellee  and  Harris,  and  we  have  no  right  to 
thus  invade  the  province  of  the  court  below. 

But  the  judgment  must  be  reversed,  upon  the  ground  that  it 
does  not  appear  from  the  evidence  in  the  record  that  the  appel- 
lee used  the  proper  diligence  to  ascertain  whether  the  twenty- 
dollar  note  he  received  from  appellants  was  genuine.  If  such 
diligence  had  been  used,  no  serious  question  as  to  the  identity 
of  the  note  could  have  arisen.  Upon  the  authority  of  the  case 
of  Wingate  v.  Neidlinger,  ante,  p.  520,  the  judgment  must  be 
reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
for  a  new  trial,  in  accordance  with  this  opinion. 
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CaSAD  ET  AL.  V.   HOLDBIDGE. 

VuuimiQ, — Evidenae, — General  Denial — ^Eyidenoe  that  the  oooaideratioii  of 
A  Doiejls  illegal  cannot  be  given  nnder  the  general  denial.  It  is  a  defence 
that  mnst  be  q^^ecially  pleaded. 

Same. —  WcBner. — ^If  parties  go  to  trial  without  an  answer  to  a  crofls  com- 
plaint^ it  will  be  deemed  to  haye  been  controvertedi  aail  a  denial  had  been 
iUed. 

From  the  White  Circuit  Court 

F.  B.  Everett,  8.  A.  Huff,  and  B.  W.  Ixmgdon,  for  appel- 
lantg. 

WoRDEK,  J. — George  Holdridge^  Jacob  S.  Casad^  and  Sam- 
uel Casad  were  brought  into  court  at  the  suit  of  Robert  Greg- 
ory, and  required  to  interplead  and  settle  their  respective 
rights  in  respect  to  a  note  which  had  been  placed  in  the  hands 
of  said  Gregory.     The  note  is  as  follows : 

"  $300.  Six  months  after  date,  I  promise  to  pay  to  George 
Holdridge,  or  order,  the  sum  of  three  hundred  dollars,  for 
value  received,  waiving  valuation  or  appraisement  laws. 

*'  December  3d,  1869.  J.  S.  Casad. 

"Samuel  Casad." 

Holdridge  filed  an  answer  in  the  nature  of  a  cross  complaint 
against  the  Casads,  claiming  the  note,  setting  out  a  copy 
thereof,  and  demanding  judgment  for  the  amount  due  thereon. 

The  issues  joined  were  submitted  to  the  court  for  trial,  and 
the  court  found  for  Holdridge,  and  rendered  judgment  in  his 
&vor,  for  the  amount  due  on  the  note,  against  the  Casads,  who 
unsuccessfully  moved  for  a  new  trial. 

Jacob  Casad  and  John,  the  administrator  of  Samuel,  who 
has  deceased  since  the  judgment  below,  appeal  to  this  court, 
and  have  assigned  for  error  the  overruling  of  the  motion  for 
a  new  trial. 

The  only  objection  urged  to  the  recovery  below  is,  that  the 
note  was  based  upon  an  illegal  consideration,  and  is  therefore 
void.    We  think,  however,  that  no  question  of  this  sort  is 
Vol.  L.— 34 
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legitimately  in  the  record.  If  the  consideration  of  the  note 
was  illegal;  that  was  afi  affirmative  defence^  and  should  haye 
been  pleaded  specially.  There  ia  no  such  answer  in  thereoord. 
Evidence  of  such  defence  could  not  be  given  under  the  gen- 
eral denial.  Indeed^  unless  we  have  overlooked  it,  there  is  no 
answer  in  the  record  of  any  kind  to  the  cross  complaint  of 
Holdridge.  But  by  going  to  trial  without  an  answer^  it  will 
be  deemed  to  have  been  controverted,  as  if  a  denial  had  been 
filed.  PaUiaon  v.  Vaughan,  40  Ind.  253 ;  SHngley  v.  2*« 
Second  NcUionai  Bank  of  Ltifaydte,  42  Ind.  680 ;  Waugh  v. 
Waughy  47  Ind.  580.  A  number  of  other  authorities  might 
be  cited  upon  the  same  point. 

We  must  regard  the  case,  then,  in  the  same  light  as  if  an 
issue  had  been  joined  by  a  denial  of  Holdridge's  cross  com- 
plaint. That  was  the  issue  which  a  jury  would  have  been 
sworn  to  try,  had  the  case  been  tried  by  a  jury.  It  was  the 
issue  which  the  court  was  called  upon  to  try.  Within  tiiat 
issue,  no  question  could  be  raised  as  to  the  legality  of  the  con- 
sideration of  the  note.  Perhaps  th^  parties  might  have  agreed 
to  admit  all  matters  of  defence  in  evidence  under  the  general 
denial,  or  without  pleading  at  all;  but  no  such  agreement 
appears  to  have  been  made.  The  trial  was  a  judicial  examina- 
tion of  the  issue  joined.  2  6. 4&  H.  196,  sec.  319.  It  was 
not  an  examination  of  matters  not  involved  in  the  issue.  A 
new  trial  could  be  but  a  re-examination  of  the  same  issae, 
unless  new  issues  should  be  formed.  If  there  was  evidence 
given  showing  that  the  consideration  of  the  note  was  ill^al, 
we  cannot  say  that  tiie  court  did  not  find  for  Holdridge  on  the 
ground  that  the  legality  of  the  consideration  was  not  involved 
in  the  issue  which  the  court  was  called  upon  to  try.  Much 
less  can  we  say  that  such  action  was  erroneous.  Whatever 
might  have  been  the  case,  had  the  finding  been  otherwise,  it 
was  clearly  not  error  for  the  court,  in  its  finding,  to  keep 
within,  and  not  go  beyond,  the  issue  submitted. 

The  judgment  below  is  affirmed,  with  costs. 
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CcnvTRACT.— -A.  owned  a  lot  or  parcel  of  real  estate  having  a  flooring  mill 
thereon.  He  became  indebted  to  B.,  and  secured  the  debt  hj  a  mortgage 
on  the  real  estate.  In  1870,  B.  foreclosed  his  mortgage,  and  bought  in  the 
real  estate  at  sheriff's  sale.  A  few  days  thereafter  an  explosion  injured 
the  mill  and  machinery,  and  A.  was  unable  to  make  repairs.  B.  agreed 
with  C.  that  the  latter  should  furnish  machinery  and  pub  the  mill  in 
order,  and  A.  agreed  to  pay  C.  for  the  machinery,  etc.,  if  he  redeemed, 
and  if  he  failed  to  redeem,  C.  was  to  have  the  use  of  the  mill  for  one  year 
from  the  time  B.  should  be  entitled  to  a  deed  under  his  purchase,  for  one 
thousand  dollars,  with  the  privilege  of  two  years  on  certain  other  terms 
agreed  upon.  Complaint  by  C,  alleging  a  compliance  on  his  part;  that 
A.  failed  to  redeem,  and  B.  took  a  conveyance,  and  fraudulently  procured 
the  tenant  in  possession  to  attorn  to  him,  and  refuses  to  comply  with  his 
contract,  and  that  he  claims  the  machinery  as  his  own.  Prayer,  that  C. 
have  judgment  against  B.  for  the  amount  of  the  machinery  furnished. 

SeH  that  B.  was  not  liable ;  that  he  did  not^  by  tho  contract,  agree  in  any 
event  to  pay  for  the  machinery. 

Same. — Premmpticn, — Where  a  contract  sued  on  is  not  made  a  part  of  the 
complaint,  it  will  be  treated  as  a  contract  by  parol. 

From  the  Vigo  Common  Plean. 

W.  E.  Hendrich  and  X  O.  WUUams,  for  appellant 

J.  P.  Baird,  G.  Oruft,  W.  Mack,  J.  M.  Allen,  and  J.  W. 
Dams,  for  appellee. 

Downey^  J. — ^ThL9  action  vms  by  the  appellee  against  the 
appellant.  Issues  were  formed ;  there  was  a  trial  hj  jury^  a 
verdict  for  the  plaintiff,  a  motion  by  the  defendant  for  a  new 
trial  overruled,  and  final  judgment  for  the  plaintiff. 

The  sufficiency  of  the  complaint  is  brought  in  question  by 
the  proper  assignment  of  errors,  and  as  we  have  arrived  at  the 
conclusion  that  the  judgment  must  be  reversed  on  this  ground, 
we  do  not  deem  it  necessary  to  consider  any  other  que^ons. 

The  facts  disclosed  in  the  complaint  are,  that  Jonas  B.  Rich- 
ardson owned  lot  number  .47  in  Silby's  addition  to  Terre 
Haute,  upon  which  there  was  a  flouring  mill.  He  borrowed 
money  of  Beach,  the  appellant,  and  secured  it  by  a  mortgage 
on  the  real  estate.  In  1870,  Beach  foreclosed  his  mortgage, 
and  at  the  sheriff's  sale  became  the  purchaser  of  the  properly. 
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and  received  the  sheriff 's  certificate  of  purchase  therefor.  In 
a  few  days  after  the  sale,  there  was  an  explosion  of  the  boiler 
at  the  mill,  which^  besides  destroying  the  boiler^  greatly  dam- 
aged the  engine  and  the  buildings  etc.  Richardson  was  unable 
to  make  repairs.  Jones^  the  appellee^  owned  an  engine  and 
boiler,  which  were  out  of  use.  He  was  willing  to  repair  the 
mill  and  put  his  engine  and  boiler  in  it,  and  look  to  Richard- 
son for  his  pay,  if  Richardson  could  repay  him  by  using  the 
mill,  or  could  redeem  the  mill  under  the  statute  within  the 
year  allowed  him,  but  wanted  to  have  an  agreement  for  his 
protection  with  Beach,  in  the  event  that  he  did  not  get  his  pay 
from  Richardson,  or  if  Richardson  did  not  redeem  within  the 
year.  After  some  negotiations  the  parties  came  upon  temuf, 
which  are  thus  stated  in  the  complaint: 

"  The  defendant,  Beach,  then  agreed  with  the  plaintiff  iihat 
the  plaintiff  should  furnish  said  machineiy  for  said  mill,  and 
put  it  in  the  mill,  and  fix  up  and  repair  the  mill,  so  as  to  put 
the  same  in  good  running  (order)  and  make  his  arrangement 
and  business  connections  with  Richardson  as  proposed,  as 
aforesaid ;  the  plaintiff  to  look  to  Richardson  for  his  purchase- 
money  for  the  machinery  and  other  moneys  and  labor  to  be 
expended  by  plaintiff  as  aforesaid,  on  the  conditions  that  Rich- 
ardson redeemed  said  mill  and  real  estate  from  said  sale  to 
Beach,  and  that  in  case  Richardson  failed  to  redeem,  the 
plaintiff  should  have  the  use  of  said  mill  and  real  estate,  and 
all  property  connected  therewith,  for  one  year  from  the  time 
Beach  should  be  entitled  to  the  deed  for  the  property,  for  the 
sum  of  one  thousand  dollars,  that  being  a  sum  agreed  upon  as 
sufficient  to  pay  the  taxes  and  insurance  on  the  property  and 
the  interest  on  the  amount  due  Beach  upon  his  purchase  of 
the  property,  with  the  privilege  of  two  years  longer,  to  have 
and  to  hold  said  mill,  in  which  the  plaintiff  should  pay  Beach 
the  amount  he  had  invested  in.  the  purchase,  one-half  each 
year  of  the  principal,  and  keeping  the  interest  paid  up  and 
taxes  and  insurance." 

Ailer  setting  forth  the  contract  made  with  Beach,  as  quoted 
above^  Jones  avers  in  his  complaint  that  he  "  closed  his  agree- 
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ment  with  Richardson,  by  which  Richardson  agreed  to  pay- 
plaintiff  for  his  machinery  and  outlays  in  fixing  up  the  null 
in  case  he  redeemed  the  property,  and  in  case  Richardson 
£dled  to  redeem,  plaintiff  to  look  to  his  agreement  with  Beach 
for  his  remuneration,  and  not  hold  said  Richardson  at  all/' 

The  plaintiff  then  alleges  that  he  put  a  large  amount  of 
machinery  in  the  mill,  expended  a  large  amount  of  money  and 
much  time  and  labor  in  putting  the  mill  in  repair,  amounting 
in  all  to  six  thousand  dollars,  and  thereupon  took  possession 
of  the  mill,  in  connection  with  said  Richardson,  and  they  have 
ever  since  held  the  possession  thereof  by  themselves  or  their 
tenants ;  that  Richardson  failed  to  redeem  the  same  within 
the  year,  and  Beach  took  a  conveyance  to  himself,  and  fraud- 
ulently procured  the  tenant  in  possession  to  attorn  to  him,  and 
now  repudiates  and  denies  his  contract,  and  refuses  to  perform 
the  same,  refuses  to  allow  the  plaintiff  to  redeem,  and  claims 
the  machinery,  etc.,  as  his  own. 

The  complaint  concludes  as  follows : 

'^  The  plaintiff  says  that  by  reason  of  the  foregoing  fkcts 
the  said  defendant.  Beach,  has  become  liable  to  pay  him  for  his 
said  machinery,  property,  and  outlays,  and  fitting  up  said  mill, 
which  is  of  the  &ir  value  of  six  thousand  dollars,  for  which 
sum  he  asks  judgment  against  Beach,  and  for  all  other  proper 
relief." 

Counsel  for  appellant  contend  that  as  no  written  contract  or 
copy  of  a  contract  is  made  part  of  the  complaint,  we  must 
treat  the  alleged  contract  of  Beach,  the  defendant,  as  a  con- 
tract by  parol.  In  this  counsel  are  correct.  Harper  v.  UtUer, 
27  Ind.  277.    There  are  other  cases  to  the  same  effect. 

Counsel  also  insist  that  the  alleged  contract  of  Beach  was 
within  the  second  clause  of  the  statute  of  fi^uds,  1  6.  &  H. 
348,  sec.  1,  because  it  was  a  cofiitract  of  Beach  to  answer  for 
the  debt,  defeult,  or  miscarriage  of  Richardson.  In  this  we 
do  not  agree  with  counsel.  The  contract  of  Richardson  was 
one  thing,  and  that  of  Beach,  as  alleged,  was  for  a  wholly  dif> 
ferent  thing.  Richardson  agreed,  as  alleged,  to  pay  Jones 
''  for  his  machinery  and  outlays  in  fitting  up  the  mill  in  case 
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he  redeemed  the  property^  and  in  case  Bichardaon  &iled  to 
redeem,  plaintiff  to  look  to  his  agreement  with  Beach/'  etc. 
Beach  did  not,  in  any  event,  agree  to  pay  for  the  machineiy^ 
etc.  His  agreement  was,  as  alleged  and  as  above  stated,  ^^  in 
case  Richardson  fidled  to  redeem,  that  the  plaintiff  should  have 
the  use  of  said  mill  and  said  real  estate,  and  all  property  con* 
nected  therewith,  for  one  year  from  the  time  Beach  should  be 
entitled  to  the  deed  for  the  property,  for  the  sum  of  one  thou- 
sand dollars,  that  being  a  sum  agreed  upon  as  sufficient  to  pay 
the  taxes  and  insurance  on  the  property  and  the  interest  on  the 
amount  due  Beach  upon  hb  purchase  of  the  property,  with  the 
privilege  of  two  years  longer,  to  have  and  to  hold  said  mill,  in 
which  the  plaintiff  should  pay  said  Beach  the  amount  he  had 
invested  in  the  purchase,  one-half  each  year  of  the  principal, 
and  keeping  the  interest  paid  up  and  taxes  and  insurance.'' 

But  while  we  are  of  this  opinion,  it  seems  clear  to  us  that 
the  cc!!mplaint  does  not  make  a  case  against  Beach.  We  have 
already  stated  that  Beach  did  not  agree  to  pay  for  ihe 
machinery,  etc.,  in  the  event  that  Richardson  failed  to  redeem. 
What  he  did  agree  was  to  lease  or  let  the  premises  to  Jones 
for  one  year,  for  a  rent  of  one  thousand  dollars,  and,  if  Jones 
desired,  for  two  years  longer,  in  which  Jones  might  pay  Beach 
the  amount  of  his  purchase-money,  one-half  each  year,  keeping 
the  interest,  taxes,  and  insurance  paid  up. 

The  complaint  throughout  is  based  on  the  theory  that  Beach 
was  liable  for  the  value  of  the  machinery,  etc.,  and  upon  that 
theory  cannot  be  sustained.  There  is  no  allegation  of  the 
value  of  that  which  Jones  was  to  receive  under  the  contract 
from  Beach,  and  hence  no  proper  basis  for  estimating  his 
damages. 

Whether  the  agreement  actually  made  by  Beach,  as  alleged 
in  the  complaint,  or  any  part  of  it,  is  within  any  of  the  clauses 
of  the  statute  of  frauds,  we  need  not  now  decide. 

The  judgmentisreversed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  sustain  the  demurrer  of  Beach  to  the 
complaint. 
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St.  Claib  et  al.  v.  Kellt. 

T(rmg.^InMrporaiUm.'-'Ibwn  of  Okh  FaOs.— The  town  of  Ohio  FallB,  mt- 
uatod  on  the  land  laid  off  and  platted  ae  the  town  of  Clarksville,  under 
the  act  of  Virginia,  is  properlj  incorporated  under  the  statute,  1  G.  A  H. 
tl9,  and  the  amendments  thereto. 

From  the  Clarke  Circuit  Court 

J*.  O.  Howard  and  /.  F.  Read,  for  appellants. 

Jl  H,  JStoisenburg  and  O.  F.  Hawk,  for  appellee. 

Pettit^  J. — This  suit  was  brought  by  the  appellee  against 
the  appellants^  who  were  the  officers  of  the  town  of  Ohio 
Falls^  to  enjoin  the  collection  of  a  tax  levied  by  said  town. 

A  demurrer,  for  want  of  sufficient  facts,  to  the  complaint 
was  overruled,  and  final  judgment  rendered  for  the  plaintiff. 

It  is  admitted  by  counsel  on  both  sides  that  the  only  ques- 
tion in  the  case  is,  could  the  town  of  Ohio  Falls  be  incorpo- 
rated under  our  statute,  1  G.  &  H.  619,  and  the  various 
amendments  following,  on  the  ground  or  territory  on  which  it 
claims  to  exist,  it  being  admitted  that  the  town  was  properly 
organized  and  incorporated,  and  the  tax  properly  levied,  if  the 
town  could  be  incorporated  at  the  place  where  located? 

It  is  admitted  that  the  town  of  Ohio  Falls  is  situated  on  the 
one  thousand  acres  laid  off  and  platted  as  the  town  of  Clarks- 
ville,  under  an  act  of  Virginia  of  1783, 1  G.  A  H.  723,  and 
it  is,  therefore,  claimed  and  contended  that  the  town  of  Ohio 
Falls  could  not,  under  our  laws^be  incorporated  with  munici- 
pal authority  on  the  territory*  of  Clarksville. 

In  this  view  we  do  not  concur.  A  piece  of  ground,  under 
the  act  of  Virginia,  was  laid  off,  platted,  and  called  the  town 
of  Clarksville.  It  was  a  town  of  land  and  paper,  but  not  of 
people  sufficient  to  make  it  a  town  with  political  and  munici- 
pal rights  and  powers  under  our  law.  By  the  act  of  Virginia, 
no  political  or  municipal  rights  or  powers  were  conferred  upon 
the  people  as  to  local  government,  while  our  laws  confer  numer- 
ous such  rights  and  powers.  But  even  if  this  had  been  done 
by  Virginia,  It  would  be  competent  for  Indiana  to  change  and 
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altar  such  municipal  rights  and  powers  after  she  acquired  sov- 
ereignty^ as  Virginia  could  have  done  before  she  parted  with 
it;  but  no  vested  right  of  property  could  be  destroyed  by 
either  government.  Virginia,  when  she  passed  the  law,  eupra, 
may  have  expected  tiiat  a  large  town  or  city  would  grow  up 
at  that  place,  and  that  she  would  retain  the  sovereignty,  and 
might,  therefore,  confer  political  or  municipal  power  upon  the 
people  thereof.  But  before  any  of  these  things  happened^ 
Virginia  transferred  her  sovereignty  to  the  United  States,  and 
they  transferred  it,  so  far  as  local  and  municipal  government 
is  concerned,  to  the  State  of  Indiana,  which  placed  this  State 
precisely  in  the  place  of  Virginia  before  her  cession  to  the 
United  States.  ^'  The  new  government  takes  the  place  of  that 
which  has  passed  away." 

On  this  subject  we  commend  to  the  careful,  inquiring  reader 
and  student  the  whole  of  chapter  33,  and  particularly  section 
25,  of  Halleck's  International  Law  and  Laws  of  War, 
and  authorities  cited.  In  forming  the  present  constitution  of 
the  State,  its  boundaries  were  declared,  which  include  the 
locality  of  the  town  of  Ohio  Falls.  Section  2  of  article  14 
declares,  that  ^'  the  State  of  Indiana  shall  possess  jurisdiction 
and  sovereignty  co-extensive  with  the  boundaries  declared 
in  the  preceding  section."  It  would  be  a  poor  and  weak  sov- 
ereignty that  could  not  create,  incorporate,  and  change  the 
name  and  powers  of  a  municipal  town,  when  no  attempt  is 
made,  as  in  this  case,  to  interfere  with  rights  of  private  prop- 
erty. The  schedule,  sixteenth  clause,  of  the  constitution 
provides: 

*'  The  General  Assembly  may  alter  or  amend  the  charter 
of  Clarksville,  and  make  such  regulations  as  may  be  necessary 
for  carrying  into  effect  the  objects  contemplated  in  granting 
the  same;  and  the  funds  belonging  to  said  town  shall  be 
applied  according  to  the  intention  of  the  grantor." 

This  provision  was  wholly  unnecessary  under  the  authorities 
above  cited,  and  does  not  control  this  case. 

But  even  if  this  provision  of  the  schedule  to  the  constitu- 
tion were  proper,  it  is  clear  that  the  amendment  might  be  made 
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by  a  general  law,   as  was  done  by  the  act  of  June  11th, 
1862, 1  G.  &  H.  619. 

The  judgment  is  reversed,  at  the  costs  of  the  .appellee,  with 
instructions  to  sustain  the  demurrer  to  the  complaint. 


BUTXEBWOBTH  V.  BaBTLETT  ET  AL. 

Highway.— Domo^  far  F<iai<ion.—i89kito<8.— Under  the  statute  on  tba  sab- 
ject  of  opening  and  Tacating  highways,  a  partj  through  whose  lands  an 
established  highway  is  sought  to  be  yacated  is  entitled  to  such  damages 
as  he  may  sustain  by  the  vacation,  to  be  paid  as  damages  for  the  establish- 
ment of  a  highway  are  paid. 

Sahe. — A  person  through  whose  land  it  may  be  proposed  to  vacate  a  high- 
way may  remonstrate^  on  the  ground  that  the  highway  is  of  public  utility, 
and  in  Uie  same  remonstrance  claim  damages  in  consequence  of  the  pro- 
posed vacation. 

Sake.— In  such  case,  if  the  viewers  find  in  favor  of  the  proposed  vacationf 
they  may  assess  such  damages  as  the  party  objecting  may  sustun. 

Prom  the  LaPorte  Circuit  Court. 

W.  H.  CdUdna  and  Jf.  K.  Farrandj  for  appellant. 

X.  A.  CoUy  for  appellees. 

WoBDEN,  J. — ^This  was  a  petition  filed  by  the  appellees 
before  the  Board  of  Commissioners  of  LaPorte  County,  for 
the  vacation  of  a  certain  public  highway.  Viewers  were 
appointed,  who  reported  in  favor  of  the  vacation. 

Butterworth,  who  was  the  owner  of  a  tract  of  land  through 
which  the  road  passed,  filed  his  remonstrance  against  the  vaca- 
tion, on  the  ground  that  the  highway  was  of  public  utility,  and 
on  the  ground  that  he  would  be  damaged  by  the  vacation  to  the 
extent  of  one  thousand  dollars,  which  sum  he  claimed. 

The  board  struck  out  his  remonstrance  altogether,  and 
ordered  the  road  vacated. 

Butterworth  appealed  to  the  circuit  court,  and  in  that  court 
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the  remonstrance  was  permitted  to  stand  in  part,  but  the  court 
struck  out  that  portion  which  related  to  damages,  and  Butteiv 
worth  excepted. 

The  case  was  then  heard  by  the  court  on  the  question  of 
utility,  and  it  was  adjudged  that  the  road  be  vacated. 

Butterworth  appeals  to  this  court,  and  has  assigned  for  error, 
amongst  other  things,  the  striking  out  of  that  part  of  his 
remonstrance  which  related  to  damages.  The  record  does  not 
disclose  the  ground  upon  which  that  part  of  the  remonstnmce 
was  struck  out.  It  may  have  been  because  it  was  supposed 
that  the  appellant  could  not,  under  the  law,  claim  damages  for 
the  vacation  of  the  highway ;  or  because  it  was  supposed  that 
a  party  could  not  unite  in  the  same  remonstrance  the  question 
of  utility  and  a  claim  for  damages.  This  court,  however,  is 
of  the  unanimous  opinion,  that  under  our  statute  on  the  sub- 
ject of  opening,  vacating,  etc.,  of  highways,  particularly  sec- 
tions 19,  20,  and  21, 1  G.  &  H.  363-4,  a  party  through  whose 
land  an  established  highway  is  sought  to  be  vacated  is  entitled 
to  such  damages  as  he  may  sustain  by  the  vacation,  to  be  paid 
in  the  same  manner  as  damages  for  the  establishment  of  a 
road  through  one's  land.  The  language  of  the  statute  might 
have  been  more  clear  and  explicit,  but  this  we  regard  as  tlie 
fidr  and  legitimate  construction  of  it.  It  is  eminently  right, 
also ;  for  otherwise  a  highway  might  be  vacated  which  afforded 
the  party  the  only  means  of  ingress  and  egress  to  and  from  his 
land,  being  entirely  surrounded  by  the  lands  of  others,  as 
would  seem  to  have  been  the  case  here.  A  party  thus  left 
surrounded,  without  a  highway  upon  which  he  can  get  to  and 
from  his  land,  and  without  damages,  and  also  without  the  right 
of  condemning  land  for  a  private  way  (see  Wild  v.  Ddg^  43 
Ind.  455),  would  seem  to  be  pretty  effectually  cut  off  firom 
any  advantages  which  otherwise  he  might  derive  from  his 
land.  We  have  not  looked  into  the  legislation  of  other  states 
on  the  subject,  but  we  notice  incidentally  that  Massachusetts 
has  a  statute  giving  damages  which  a  party  may  have  suffered 
'^  either  in  laying  out,  altering,  or  discontinuing  any  high- 
•way/'    State  lAmcUio Hoepital  v.  Oounty  of  Worcester,  1  Met. 
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437 ;  Hawkins  v.  OownJty  Chrmmarioners  of  Berk^ire,  2  Allen, 
264. 

A  majority  of  the  court  are  of  the  opinion,  also,  that  a  per- 
son through  whose  land  it  may  be  proposed  to  establish  a  high- 
way, or  through  whose  land  a  highway  established  is  sought 
to  be  changed  or  vacated,  may  remonstrate  on  the  ground  of 
the  inutility  of  the  proposed  road,  change,  or  vacation,  and  in 
the  same  remonstrance  claim  damages  in  consequence  of  the 
proposed  road,  change,  or  vacation.  In  such  case,  if  the 
reviewers  find  against  the  utility  of  the  proposed  road,  change, 
or  vacation,  there  are  no  damages  to  be  assessed.  But  if  they 
find  in  favor  of  the  utility  of  the  proposed  road,  change,  or 
^  vacation,  as  the  case  may  be,  they  may  assess  such  damages  as 
the  party  objecting  may  sustain. 

Thus  it  appears  that  in  any  view  that  may  be  taken  of  the 
question  involved,  the  court  below  erred  in  striking  out  the 
appellant's  claim  for  damages. 

The  judgment  below  is  reversed,  wiih  costs,  and  the  cause 
remanded,  for  further  proceedings  in  aooordance  with  this 
opinion. 


Gandeb  v.  The  State,  ex  bel.  Rabube. 

VLEAJ>mQ,--Oomplaini  on  €hiardiaii?B  B<md,—D^«ita  Owrti  by  VerdleL—A 
complaint  against  a  suretj  on  a  guardian's  bond  given  in  case  of  an  order 
to  sell  real  estate  of  his  ward,  alleging  a  sale  of  the  real  estate  for  a  cer- 
tain sam  and  its  receipt  by  the  guardian,  the  making  of  a  report  bj  the 
guardian  showing  a  balance  in  his  hands,  that  the  guardian  thereafter 
died  insolvent,  with  the  balance  in  his  hands^  which  has  not  been  paid, 
etc.,  is  good  after  verdict,  though  it  does  not  allege  that  the  money  was 
a  part  of  the  proceeds  of  the  real  estate. 

Same.— Many  inaccuracies  and  omissionsi  which  would  be  fatal  if  early 
observed,  are  cured  by  a  subsequent  verdict 
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From  the  Warrick  Circuit  Court. 

O.  Denby,  D.  B.  Kumler,  L,8.  Moore,  and  C  8.  Denny,  fer 
appellant. 

J.  B,  TarUngbon  and  Daily  &  ArmeiTong,  for  appellee. 

BiBDLE,  C.  J. — Suit  on  a  guardian's  bond^  the  condition  of 
which  is  as  follows : 

*^  That  as  the  above  bound  George  W.  Hayward,  guardian  of 
John  Rasure,  minor  heir  of  James  Rasure,  deceased,  has  been 
ordered  by  the  court  of  common  pleas  of  Warrick  county  to 
sell  said  minor's  real  estate.  Now,  if  the  said  Greorge  W. 
Hayward  will  fidthfully  discharge  the  duties  of  his  trust, 
according  to  law,  then,"  etc. 

The  breach  alleged  is  in  the  following  words : 

That  ''  said  guardian  sold  said  real  estate  for  the  sum  of 
eight  hundred  dollars,  and  that  since  said  sale  said  guardian 
has  received  all  of  said  eight  hundred  dollars;  and  that  after- 
wards, to  wit,  on  the  21st  day  of  June,  1871,  said  guardian 
made  a  report  to  said  court,  and  in  his  account  current  it 
appears  that  there  was  then  in  his  hands  belonging  to  his  ward, 
John  Rasure,  the  plaintiff,  after  deducting  all  credits,  the  sum 
of  five  hundred  and  fifty-eight  dollars  and  eighty-three  cents. 
And  the  plaintiff"  avers  that  said  John  W.  Hayward  departed 
this  life  on  the  10th  day  of  April,  1872,  intestate,  and  insol- 
vent, and  the  sum  of  money  above  mentioned,  viz.,  five 
hundred  and  fifty-eight  dollars  and  eighiy-three  cents,  remained 
in  his  hands  at  the  time  of  his  death,  and  has  never  since  been 
paid,''  etc. 

The  appellant  was  sued  as  surety  on  the  bond.  There  was 
no  demurrer  to  the  complaint.  Issue  was  formed,  trial  had 
by  the  court,  and  a  finding  for  the  appellee. 

There  was  a  motion  *^  to  set  aside  the  finding  "  overruled ; 
then  a  motion  in  arrest  of  judgment,  which  was  also  over- 
ruled.    Exceptions. 

The  evidence  is  not  in  the  record,  hence  the  only  question 
before  us  arises  on  the  motion  in  arrest. 

The  appellant  urges  against  the  sufiBciency  of  the  complain^ 
that ''  it  does  not  show  that  the  money  was  a  part  of  the  pro- 
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oeeds  of  the  sale  of  the  land.  For  aught  that  appears  in  the 
complaint^  the  whole  of  the  pnrchase-money  may  have  been 
properly  applied^  and  this  balance  may  be  part  of  the  per- 
sonalty/' 

It  nowhere  appears  in  the  record  that  the  goardian  ever 
gave  any  bond  to  secure  the  ward  in  his  personalty,  or  that 
he  was  ever  in  any  de&ult  in  that  respect.  To  come  to  the 
conclusion  insisted  upon  by  the  appellant,  we  should  have  to 
presume  that  the  guardian  had  given  some  other  bond  to  secure 
the  ward  in  his  personalty,  that  personalty  came  to  his  hands 
belonging  to  his  ward,  that  he  was  in  de&ult  in  its  applica- 
tion, and  was  indebted  to  his  ward  thereby,  and  that  the  court^ 
in  trying  this  case,  had  allowed  such  indebtedness  in  the  find- 
ing. These  are  scarcely  warrantable  presumptions.  We  think 
the  fitcts  alleged  in  the  complaint  are  stated  'Mn  such  manner 
as  to  enable  a  person  of  common  understanding  to  know  what 
was  intended,"  and  that  there  is  no  &ir  meaning  arising  upon 
its  &ce,  or  presumption  firom  the  &cts  stated,  which  will  not 
uphold  the  finding  by  the  court  below. 

We  need  not  decide  whether  the  complaint  would  have  been 
good  against  a  demurrer  or  otherwise,  because  there  is  no  such 
question  before  us;  but  we  may  remark  that  there  are  many 
cases  where  the  complaint  could  not  withstand  a  demurrer, 
and  yet  would  be  held  good  after  verdict,  against  a  motion  in 
arrest  of  judgment. 

'^  The  verdict  ascertains  those  &cts,  which  before  from  the 
inaccuracy  of  the  pleadings  might  be  dubious ;  since  the  law 
will  not  suppose  that  a  jury,  under  the  inspection  of  a  judge, 
would  find  a  verdict  for  the  plaintifi^  or  defendant,  unless  he 
had  proved  those  circumstances,  without  which  his  general 
allegation  is  defective.  Exceptions,  therefore,  that  are  moved 
in  arrest  of  judgment,  must  be  much  more  material  and  glar- 
ing than  such  as  will  maintain  a  demurrer ;  or,  in  other  words, 
many  inaccuracies  and  omissions,  which  would  be  fatal,  if  early 
observed,  are  cured  by  a  subsequent  verdict;  and  not  sufiered 
in  the  last  stage  of  a  cause,  to  unravel  the  whole  proceedings." 
3  Bl.  Com.  394 ;  Boe,  ex  dem.,  etc.,  v.  Heney,  3  Wilson,  274 ; 
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Stcph.  PI.  96 ;  Gould  PL  462, 463, 464 ;  Dougherty  v.  WOmm, 
1  Blackf.  478 ;  Nichohon  v.  Oarr,  3  Blackf.  104. 

The  above  authorities  support  the  common  law  rul^  of 
intendment  after  verdict,  as  it  exist-ed  before  the  statute  of 
jeofails.  Our  code  has  enacted  the  same  rule  in  spirit,  and  in 
liberality  has  even  gone  beyond  the  statute  of  jeo&ils  and 
amendments.    2  G.  4&  H.  122,  sec.  101. 

In  The  Indianapolis,  etc.,  -B.  jB.  Cb.  v.  Petty,  30  Ind.  261, 
Justice  Frazeb,  in  delivering  the  opinion  of  the  court,  giving 
interpretation  to  the  above  section,  says : 

'^•The  code  has  little  toleration  for  the  practice  of  conceal- 
ing questions  from  the  lower  courts  with  a  view  to  make  them 
available  upon  vexatious  appeals ;  and  it  is  therefore  necessary 
to  the  harmony  of  our  practice,  as  a  whole,  as  well  as  to  the 
fitir  administration  of  justice,  that  the  most  liberal  form  of  the 
common  law  doctrine  of  intendment  after  verdict  shall  be 
fully  maintained. '^ 

See,  also,  WedfaU  v.  Stark,  24  Ind.  377 ;  Tandinson  v.  Ham- 
ilion,  27  Ind.  139 ;  Houxnih  v.  Scaree,  29  Ind.  278  ;  Beagaai 
v.  Fox,  45  Ind.  8 ;  Vawter  y.  The  O.  A  M.  R.  B.  Co.,  14  Ind. 
174. 

Upon  the  whole  record  there  is  no  error  in  the  case. 

The  judgment  is  affirmed. 


HUXFOBD,  AdM%  v.  MlIaLIOAK  ET  AJL. 

y^jjjj.—EsUUe  Toil— FmS&i^— A.  bequeathed  tlie  reddae  of  his  estate,  both 
real  and  penonal,  to  his  sons  B.  and  G^  and  if  they  should  die  without 
issue,  then  their  share  should  go  back  to  the  estate  of  the  testator,  and  in 
esse  of  its  going  back  to  said  estate,  it  was  to  be  equally  divided  among 
the  children  of  the  testator  then  liviAg.  After  the  death  of  the  testator, 
B.  and  0.  took  possession  of  the  estate  b^oeathed  to  them,  and  afterward 
they  both  died  without  issue. 

Bdd,  that  at  coanmoo  law  the  limitation  orer,  after  the  death  of  B.aiidOy 
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vested  in  them  an  estate  tail,  or  cat  down  the  fee  given  them  to  an 
estate  tail. 

Heid,  that  by  the  statnte  of  this  State  B.  and  C.  took  an  estate  in  £ee  simple 
in  the  real  estate,  and  the  limitation  over  of  the  personal  estate  was  void. 

Sajos. — LimUatum.'-'A  limitation  over,  which  is  not  to  take  effect  until  after 
an  indefinite  failure  of  iasue,  is  in  violation  of  the  statute  against  perpe- 
tuities, and  therefore  void. 

Sake. — D^nUion.'^A  definite  failure  of  issue  is  when  a  precise  time  is  fixed 
for  the  failure  of  issue. 

Sake.— An  indefinite  failure  of  issue  is  the  period  when  the  issue  or  descend- 
ants ol  the  first  taker  shall  become  extinct,  and  when  there  is  no  longer 
any  issue  of  the  issue  of  the  grantee,  without  reference  to  any  particular 
time  or  any  particular  event. 

From  the  Parke  Circuit  Court. 

8,  jP.  MdxweU  and  8.  2).  Piut  for  appellant. 

AUeUy  Mack  &  Dams  and  D.  H.  MaseweU,  for  appellees. 

DowsBY,  J. — ^There  are  two  qnestions  in  this  case.  The 
first  is  with  reference  to  the  sufficiency  of  the  complaint^  and 
the  second  involves  the  correctness  of  the  action  of  the  court  in 
refusing  to  grant  the  appellant  a  new  trial. 

The  appellees^  Elizabeth  Milligan^  Andrew  J.  Huzford^ 
John  Huxford^  Polly  Causey^  and  Margaret  Bowsher^  heirs 
of  Charles  W.  Huxford^  deceased^  filed  a  claim  against  the 
appellant^  as  administratrix  of  the  estate  of  Benjamin  D.  Hux- 
ford,  deceased.  The  items  of  the  claim  are  for  growing  tim- 
ber cut  and  converted  by  the  deceased,  while  tenant  for  life, 
from  a  tract  of  land  known  as  the  Daily  fitrm,  four  hundred 
dollars;  personal  property,  stock,  money,  etc.,  received  and 
converted  by  deceased,  belonging  to  claimants,  as  shown  by 
final  settlement-sheet  and  last  will  and  testament  of  Charles 
W.  Huxford,  deceased,  a  more  particular  description  of  which 
they  allege  they  cannot  give,  two  thousand  one  hundred  and 
thirty-one  dollars. 

The  claim  is  followed,  in  the  record,  by  a  copy  of  what  pur- 
ports to  be  a  final  report  by  Charles  W.  Huxford,  executor  of 
the  will  of  Charles  W.  Huxford,  deceased,  for  final  settlement 
Also,  a  receipt  of  O.  P.  Brown,  guardian  of  Benjamin  D. 
Huxford,  for  his  portion  of  personal  properly  according  to  the 
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will  of  Charles  W.  Huxfbrd,  Sr.,  deceased^  and  also  a  copy 
of  the  will  of  said  deceased. 

Answer,  a  general  denial.  Trial  by  jury ;  verdict  for  the 
plaintifis  for  seventeen  hundred  and  twenty  dollars ;  motion  fi>r 
a  new  trial  made  by  the  defendant  and  overruled  by  the  court ; 
motion  in  arrest  of  judgment,  on  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  overruled,  and  final  judgment  for  the  amount  of  the 
verdict. 

There  was  no  objection  made  to  the  complaint  or  claim  until 
after  the  verdict,  and  no  application  to'  the  court  to  have  it 
made  more  specific.  We  regard  the  claim  as  sufficient.  2  6. 
A  H.  501,  sec.  62;  Oinn  v.  0>fftn8,43  Ind.  271,  and  cases 
cited. 

The  motion  for  a  new  trial  presents  the  following  grounds: 

1.  The  giving  of  instructions,  on  the  court's  own  motion, 
numbered  1,  2,  3,  4,  5,  6,  7,  8,9, 10,  and  11. 

2.  Refusing  to  give  instructions  asked  by  the  defendant  num- 
bered 1,  2,  3,  4,  5,  6,  and  7. 

3.  Refusing  to  allow  counsel  for  the  defendant  to  argue  the 
questions  stated  in  bill  of  exceptions  numbered  three  filed  in 
this  cause. 

4.  Error  of  the  court  in  refiising  to  allow  counsel  for  the 
defendant  to  argue  the  questions  stated  in  bill  of  exceptions 
numbered  four. 

5.  The  verdict  of  the  jury  is  not  sustained  by  the  evidence 
in  the  cause. 

6.  The  verdict  of  the  jury  is  contrary  to  law. 

7.  Rejecting  the  evidence  ofiered  at  the  trial  by  the  defend- 
ant, showing  a  partition  of  said  land  between  the  parties  to 
this  suit,  and  other  evidence  excepted  to  at  the  time  as  shown 
by  bill  of  exceptions  number  five. 

8.  Admitting  evidence  offered  by  plaintifis,  over  the  objec- 
tion of  defendants,  to  which  ruling  of  the  court  the  defendant 
excepted  at  the  time,  as  shown  by  bill  of  exceptions  number 
six. 

We  fihall  consider  and  decide  such  questionB  as  are  pre- 
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*8eiited  by  the  record  and  are  made  in  the  brief  of  counsel  for 
the  appellant. 

As  the  most  important  question  in  the  case  turns  upon  the 
will  of  Charles  W.  Huxford,  Sr.,  deceased,  we  here  copy  so 
much  of  it  as  is  material : 

"  Sixth.  I  bequeath  to  my  two  sons  Charles  W.  Huxford 
and  Benjamin  D.  Huxford  all  the  residue  of  my  estate,  both 
personal  and  real,  and  they  are  to  pay  my  sons  Andrew  J. 
Huxford  and  John  Huxford  the  five  hundred  dollars  each 
bequeathed  to  them,  jointly  out  of  their  share  of  my  estate, 
and  should  either  of  my  sons  Charles  W.  Huxford  or  Benja- 
min D.  Huxford  die  without  issue,  then  their  share  of  my 
estate  to  go  back  to  my  estate,  and  should  any  named  legatee 
unsuccessfully  contest  this  will,  then  their  bequests  shall  be 
void. 

'^Seventh.  Should  any  of  the  property  herein  bequeathed  go 
back  to  my  estate,  I  direct  that  it  shall  be  divided  equaUy 
among  my  children  then  living.^' 

After  the  death  of  Charles  W.  Huxford,  Sr.,  the  testator, 
and  settlement  of  his  estate,  Charles  W.  Huxford,  Jr.,  and 
Benjamin  D.  Huxford  took  possession  of  the  real  and  personal 
property  devised  and  bequeathed  to  ihem  by  the  will,  and  used 
the  same  jointly.  Then  Charles  W.  Huxford,  Jr.,  died  with- 
out issue,  and  Benjamin  D.  settled  with  the  plaintifis  for  so 
much  of  the  estate  as  was  held  by  Charles  W.,  Jr.  Next 
Benjamin  D.  died  without  issue,  and  this  claim  was  filed 
against  the  appellant,  as  administratrix  of  his  estate,  for  the 
value  of  the  timber  cut  and  removed  by  him,  Benjamin  D., 
&om  the  land  so  devised  to  him,  and  for  the  half  of  the  per- 
sonal estate  bequeathed  to  him,  and  which  came  to  him 
under  the  will. 

Counsel  for  the  appellant  contend  that  the  estate  of  Benja- 
min D.,  under  the  will,  would  have  been  a  fee  tail  at  common 
law,  and  that,  under  the  statute  of  this  State  converting  such 
estates  into  fees  simple,  he  had  an  estate  in  fee  simple  under 
thewiU. 

Vol.  L.— 36 


546  SUPREME  COURT  OF  INDIANA. 

Huzford,  Adm'Xy  v.  Milligan  et  oL 

Counsel  for  the  appellees  insist  that  the  estate  of  Benjamin 
D.  was  a  fee  simple  conditional  in  the  real  estate^  and  in  the 
personal  property  a  usufructuary  interest,  without  the  power 
of  disposal. 

What  is  meant  by  the  words,  ''  should  either  of  my  sons 
Charles  W.  Huxford  or  Benjamin  D.  Huxford  die  without 
issue/'  etc.  ?  It  is  to  be  considered  in  such  cases  whether  the 
testator  meant  a  definite  failure  of  issue,  or  an  indefinite  fidl- 
ure.  A  definite  failure  of  issue  is  when  a  precise  time  is  fixed 
by  the  will  for  the  failure  of  issue,  as  in  ^e  case  where  there 
is  a  devise  to  one,  but  if  he  dies  without  issue  or  lawful  issue 
living  at  the  time  of  his  death,  etc.  An  indefinite  fitilure  of 
issue  is  the  period  when  the  issue  or  descendants  of  the  first 
taker  shall  become  extinct,  and  when  there  is  no  longer  any 
issue  of  the  issue  of  the  grantee,  without  reference  to  any  par- 
ticular time  or  any  particular  event. 

In  deciding  the  question  as  to  the  proper  construction  of 
the  will,  we  are  not  to  look  to  events  occurring  after  the  death 
of  the  testator.  We  cannot  take  into  our  consideration  the 
fact  that  Benjamin  D.  Huxford  had  no  issue  living  at  the  time 
of  his  death.  But  we  must  look  alone  to  the  terms  of  the 
will.  They  mean  the  same  thing  and  must  have  the  same  con- 
struction at  all  times.  If  the  will  imports,  upon  its  &ce,  an 
indefinite  failure  of  issue,  it  must  be  so  construed,  whatever 
events  may  have  subsequently  occurred.  The  death  of  the 
first  taker  occurs  after  the  making  of  the  will  and  afi;er  the 
death  of  the  testator,  and  can  have  no  effect  upon  the  proper 
construction  of  the  wilL 

Where  there  is  a  limitation  over  aft^r  a  definite  fidlure  of 
issue,  it  is  vaUd  as  an  executory  devise.  A  limitation  over 
aftier  an  indefinite  fiulure  of  issue  is  void  as  an  executoiy 
devise,  for  the  reason  that  the  contingency  upon  which  the 
limitation  over  is  to  take  efiect  is  too  remote. 

It  has  been  almost  uniformly  held  in  England  and  in  this 
country,  that  a  limitation  over  in  the  event  ^at  the  first  taker 
shall  die  without  heirs,  without  issue,  or  on  fidlure  of  iBsae,or 
without  leaving  issue,  creates  an  estate  tail*    The  language 
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generally  is^  that  the  devise  without  the  limitation  over  would 
create  a  fee  simple^  but  with  the  limitation  over  is  a  fee  simple 
out  down  to  an  estate  tail. 

The  cases  on  the  subject  are  exceedingly  numerous.  They 
are  collected  in  the  notes  to  4  iSentCom.  277^  twelfth  edition. 
We  have  examined  most  of  these  cases^  but  cannot  refer  to 
them  specially  in  this  opinion  without  making  it  too  long. 

In  Jones  v.  MUler,  13  Ind.  337^  tiie  testator  had  devised  his 
estate  to  his  son^  and  provided  that  if  he  should  die  without 
a  lawful  heir  or  heirs,  the  same  fi|hould  go  to  the  children  of 
his  daughter,  and,  on  account  of  the  peculiar  language  of  the 
will,  it  was  held  that  the  words  ''  lawful  heir  or  heirs  ^'  were 
used  in  the  limited  sense  of  child  or  heir  of  the  body  of  the 
son  '^  at  the  time  of  his  death,''  and  that,  therefore,  the  lim- 
itation over  was  valid  as  an  executory  devise. 

In  Smith  V.  Hunter,  23  Ind.  580,  the  devise  was  to  David 
8.  Meriter,  and  if  he  died  childless,  then  to  Icophena  and 
her  heirs,  and  it  was  held  that  during  his  lifetime  David  '^  held 
a  fee  simple  conditional,  and  dying  childless,  there  was  a  &il- 
ure  of  the  condition ;  and  by  the  will  the  estate  went  to  the 
heirs  of  Icophena,  by  executory  devise,  a  fee  being  tibus  lim- 
ited to  take  effect  after  a  fee.''  The  case  of  Jones  v.  Miller, 
supra,  is  cited. 

The  question  of  the  proper  construction  of  such  a  clause  in 
a  will  seems  to  have  been  involved  in  Hayworih  v.  Hawkins, 
17  Ind.  436,  but  tiie  facts  of  the  case  are  not  so  stated  in  the 
opinion  as  to  enable  us  to  determine  what  was  decided*  Re&r^ 
ence  is  made  to  the  above  cases  in  this  court,  and  to  HaU  v. 
Priest,  6  Gray,  18.  In  the  last  named  case,  the  rules  of  con- 
struction are  stated  as  already  laid  down  in  this  opinion,  and 
it  }B  also  stated  that  when  an  estate  is  limited  to  take  efiect 
after  an  estate  tail,  the  future  or  contingent  interest  so  limited 
constitutes  an  estate  in  remainder,  and  does  not  take  effect  as 
an  executory  devise. 

Chancellor  Kent  says :  '^  The  series  of  cases  in  the  Epglish 
law  have  been  uniform,  fiom  tiie  time  of  the  Year  Books  down 
to  the  present  day,  in  the  recognition  of  the  rule  of  law,  that 
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.  a  devise  in  fee,  with  a  remainder  over  if  the  devisee  dies 
vdthout  issue  or  heirs  of  the  body^  is  a  fee  cut  down  to  an 
estate  tail ;  and  the  limitation  over  is  void^  by  way  of  execu- 
tory devise^  as  being  too  remote^  and  founded  on  an  indefinite 
fiiilure  of  issue.  The  general  course  of  American  authorities 
would  seem  to  be  to  the  same  effect^  and  the  settled  English 
rule  of  construction  is  considered  to  be  equally  the  settled  rule 
of  law  in  this  country ;  though^  perhaps^  it  is  not  deemed  of 
quite  so  stubborn  a  nature^  and  is  more  flexible^  and  more 
easily  turned  aside  by  the  fbrce  of  slight  additional  expressions 
in  the  will/' 

The  seventh  item  in  the  will, provides,  that  should  any  of 
the  property  bequeathed  go  back  to  the  estate  of  the  testator, 
it  shall  be  divided  equally  among  his  children  '^  then  living/' 
We  do  not  think  there  is  anything  in  this  language  which  can 
control  the  rule  applicable  in  the  construction  of  the  other 
part  of  the  will. 

In  Hope  V.  Taylor,  1  Burr.  268,  the  language  was :  "  If 
either  of  the  persons  before  named  die  without  issue  lawfully 
begotten,  the  said  legacy  shall  be  divided  equally  between 
them  that  are  left  alive;''  and  it  was  held  that  the  general  rule 
applied,  and  that  the  language  created  an  estate  tail. 

In  Doe  V.  Ellis,  9  East,  382,  the  language  was :  '^  I  give 
and  devise  unto  my  son  Joseph,  his  heirs  and  assigns  forever, 
all  that  messuage  or  tenement  in  Leeds  in  his  own  occupation ; 
but  in  case  my  said  son  Joseph  shall  die  without  issue,  then  I 
give  and  devise  the  same  messuage  unto  the  child  or  children 
with  which  my  wife  is  now  efncdvde,  his  or  her  heirs  and  assigns 
forever."  This  language  was  held  not  to  be  such  as  to  pre- 
vent the  operation  of  the  general  rule,  and  that  Joseph  took 
an  estate  tail.    And  see  Beds  v.  OHlespie,  5  Band.  273. 

We  think  we  must  hold,  in  conformity  to  these  authorities, 
that  the  limitation  over  after  the  death  of  the  sons  Charles 
W.  and  Benjamin  D.  vested  in  them  an  estate  tail,  or  out  down 
the  fee  given  them  to  an  estate  tail. 

But  it  is  provided  by  statute  in  this  State,  that  '^  estates  tail 
are  abolished ;  and  any  estate  which,  according  to  the  com* 
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men  law,  would  be  adjudged  a  fee  tail,  shall  hereafter  be 
adjudged  a  fee  simple ;  and  if  no  valid  remainder  shall  be 
limited  thereon,  shall  be  a  fee  simple  absolute/^  1  6.  &  H. 
266,  sec.  36. 

It  must  result,  we  think,  that  although  at  common  law  the 
estate  would,  on  account  of  the  limitation  over,  be  cut  down 
to  an  estate  tail,  by  force  of  this  statute  it  is  put  up  to  the 
grade  and  dignity  of  a  fee  simple.  The  statute  quoted  seems 
to  contemplate  the  creation  of  a  remainder  limited  upon  a  fee 
simple.     This  was  contrary  to  the  rule  of  the  cojnmon,  law. 

Blackstone,  vol.  2,  p.  164,  says :  "  No  remainder  can  be  lim- 
ited after  the  grant  of  an  estate  in  fee  simple ;  because  a  fee 
simple  is  the  highest  and  largest  estate  that  a  subject  is  capable 
of  enjoying ;  and  he  that  is  tenant  in  fee  hath  in  him  the  whole 
of  the  estate ;  a  remainder,  therefore,  which  is  only  a  portion, 
or  residuary  part,  of  the  estate,  cannot  be  reserved  aft;er  the 
whole  is  disposed  of    And  see  Broaddus  v.  Twmery  5  Rand. 


Counsel  for  appellees  rely  upon  the  changes  made  by  the 
statute  of  this  State  in  the  common  law,  relating  to  the  lim- 
itation of  estates  in  land,  but  counsel  do  not  call  our  attention 
to  any  section  or  clause  of  our  statute  which  makes  any  change 
in  this  rule.  We  concede  that  the  statute  has  changed  or 
abrogated  many  of  the  common  law  rules,  but  we  find  none 
which,  like  the  statute  of  New  York  cited  by  Mr.  Kent,  allows 
a  fee  to  be  limited  upon  a  fee  by  way  of  remainder.  A  con- 
tingent remainder  in  fee  may  be  created  on  a  prior 
remainder  in  fee,  to  take  effect  in  the  event  that  the  person  or 
persons  to  whom  the  first  remainder  is  limited  shall  die  under 
the  age  of  twenty-one  years,  etc.,  but  that  rule  is  not  applica- 
ble here. 

The  limitation  over  in  this  case,  which  was  not  to  take  effect 
imtil  after  an  indefinite  failure  of  issue,  would,  it  seems  to  us, 
be  in  violation  of  the  section  of  our  statute  against  perpetui- 
ties, 1  G.  <&  H.  266,  sec.  40,  and  therefore  void.  See  8Uphen» 
V.  Bwmf  Adm\  30  Ind.  39. 

We  need  not  examine  the  cases  particularly  as  they  bear 
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upon  ihe  question  concerning  the  personal  estate  conveyed  by 
the  mil.  .It  is  clear  that  if  the  limitation  over  of  tiie  real 
estate  is  void^  the  attempt  to  dispose  of  the  personal  estate  in 
that  manner  is  also  void*  Many  of  the  cases  hold  that  a  lim- 
itation over  of  real  estate  may  be  valid,  when  the  same  lim- 
itation of  personal  estate  will  give  the  first  taker  the  absolute 
ownership. 

As  this  ruling  will  require  us  to  reverse  the  judgment,  and 
as  most,  if  not  all,  of  the  other  reasons  for  a  new  trial  involve 
the  question  decided,  we  shall  not  examine  any  other  questions. 

The  judgment  is  reversed,  with  costs,  and  thecaoseremanded, 
with  instructions  to  grant  a  new  trial. 


OOBBIiB  V.  TOHIilNBOK. 


PBjicncE. — MoUonfor  New  HHaL — ^Enor  in  ruling  upon  a  demoRer,  or  on 
a  motion  to  strike  oat  parts  of  a  pleading,  or  in  refusing  to  trj  causes  of 
action  set  up  in  different  paragraphs  of  a  complaint  separately,  are  not 
reasons  for  a  motion  for  a  new  trial. 

Saxb.— A  motion  for  a  new  trial  assigning  as  reasons  Uie  improper  admia* 
■ion  or  exdusion  of  evidence,  or  the  giving  or  refusing  of  instructions,  but 
not  pointing  out  the  evidence  admitted  or  excluded,  or  the  infltructions 
given  or  refused,  cannot  be  made  sufficiently  specific  by  reference  to  bills 
of  exceptions  not  on  file  at  the  time  the  motion  was  filed. 

&AXE.~^A9signmaU  of  Error. — ^Ruling  on  a  motion  to  strike  out  parts  of  pleas^ 
or  in  refusing  to  try  causes  of  action  separately,  must  be  assigned  as  error, 
else  no  question  ib  raised  thereon  for  review. 

Pabtnebship. — DinoiutMn, — ^The  death  of  a  partner  dissolves  the  partner- 
ship. 

Same. — Bight  of  Survmng  I^xrtnerto  Bed  Estate. —  Widow. — A  surviving  part- 
ner has  the  right  to  control  real  estate  held  by  the  partners  until  the  part- 
nership debts  are  paid  and  the  affairs  of  the  firm  finally  settled,  and  until 
such  time  the  widow  of  a  deceased  partner  has.  no  separate  share  in  the 
partnership  property. 

• 
From  the  day  Circuit  Court 
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A  W.  ChiHie,  W.  W.  darter,  and  8.  D.  C^q^,  for  appellant. 

D.  E.  Williamson  and  A,  Baggy,  for  appellee. 

BiDDLE^  C.  J. — The  complaint  of  the  ap^Uee  against  the 
appellant  charges  that  Calvin  Tomlinson  (then  her  husband) 
entered  into  copartnership  with  appeUant^  for  the  purpose  of 
buying  wild  and  unimproved  lands  in  Parke  county^  Indiana^ 
and  converting  the  timber  thereon  into  merchantable  lumber^ 
which  business  they  continued  to  so  conduct  till  the  death  of 
Calvin  Tomlinson  ;  that  in  the  course  of  said  partnership  they 
bought  certain  lands^  and  erected  thereon  a  steam  saw-mill^ 
out  of  their  joint  funds ;  that  they  bought  a  certain  tract  of  land^ 
described^  for  thirty-two  hundred  dollars^  paid  certain  sums 
down,  received  a  conveyance,  gave  notes  for  the  balance  of  the 
purchase-money,  secured  by  mortgage  on  the  land  purchased ; 
that  they  fully  paid  for  said  lands  out  of  the  proceeds  of  the  part- 
nership ;  that  the  lands,  with  the  mills  thereon,  were  worth 
eight  thousand  dollars ;  that  Calvin  Tomlinson  died  intestate, 
without  issue,  leaving  appellee  as  his  widow,  with  certain  heirs 
named ;  that  she  was  entirely  ignorant  of  the  condition  of  said 
partnership  affairs,  and  without  any  means  of  information, 
except  as  she  derived  it  from  appellant ;  that  her  husband,  at 
the  time  of  his  death,  was  seized  of  two-thirds  of  one-half  of 
all  said  real  estate ;  that  shortly  after  the  death  of  her  hus- 
band, the  appellant,  who  was  fully  informed  of  the  condition 
of  said  estate,  represented  to  her  that,  for  the  purpose  of  set- 
tling said  estate  cheaply  and  properly,  it  was  necessary  that 
the  appellee  should  execute  a  deed  to  him  for  her  interest  in 
said  real  estate,  and  also  a  power  of  attorney  to  settle  the  per- 
sonal debts,  and  to  dispose  of  the  personal  property,  and  with 
speed  and  economy  to  settle  said  estate,  which  could  be  done 
only  by  means  of  said  conveyance  and  power  of  attorney ; 
that  appellant  falsely  alleged  that  the  brothers  of  her  deceased 
husband  were  attempting  to  cheat  and  defraud  the  appellee 
out  of  her  interest  in  said  real  estate,  and  would  do  so  unless 
she  made  such  conveyance;  that  appellee,  believing  and  trust- 
ing the  appellant^  so  made  the  conveyance  to  him  upon  said 
fraudulent  representations,  without  any  consideration  therefor ; 
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that  appellant  fraudulently  refused  to  inform  appellee  of  her 
rights  in  the  premises^  but  kept  them  concealed  from  her ;  that 
it  was  not  appellant's  object  to  settle  said  estate  and  pay  its 
debts^  but  to  cheat  and  defraud  the  appellee ;  that  he  has  failed 
to  settle  said  estate  and  pay  the  debts,  and  has  cut  and  removed 
all  the  valuable  timber  from  said  land  and  converted  the  same 
to  his  own  use;  that  large  sums  of  money  are  lying  in  the 
Farke  Circuit  Court  for  damages  assessed  by  the  location  of  a 
certain  railroad  over  said  land,  which  money  the  appellant 
claims;  that  said  appellant  and  Calvin  Tomlinson,  at  the  time 
of  Tomlinson's  death,  had  lumber  sawed  and  ready  for  the 
market  of  the  value  of  two  thousand  dollars,  of  which  she 
had  no  knowledge  at  the  time  she  executed  the  conveyance  of 
the  land  and  the  power  of  attorney  aforesaid ;  that  her  part 
of  the  real  estate  was  reasonably  worth  three  thousand  dollars. 

There  is  a  second  paragraph  in  the  complaint  for  land  sold 
and  conveyed,  on  a  guan^wminerui^  count,  averring  the  land  to 
be  of  the  value  of  three  thousand  dollars. 

Prayer  to  set  aside  the  conveyance  and  power  of  attorney, 
or,  in  the  alternative,  to  give  her  judgment  for  the  value  of  the 
knd. 

Various  motions  were  made  to  strike  out  the  complaint, 
separate  parts  of  it,  and  to  divide  the  action,  which  need  not 
be  noticed,  for  reasons  which  will  appear  in  this  opinion. 

A  demurrer  was  filed  to  the  first  paragraph  of  the  complaint, 
for  want  of  facts  sufficient,  which  was  overruled,  and  excep- 
tion taken. 

Answer,  cross  complaint,  and  set-off  were  pleaded  to  the 
complaint. 

A  trial  by  jury  was  had,  and  a  verdict" for  appellee. 

A  motion  for  a  new  trial  was  made,  and  the  following  causes 


1.  That  the  court  erred  in  overruling  the  demurrer  of  the 
defendant  to  the  first  paragraph  of  the  plaintiff's  complaint. 

2.  The  court  erred  in  overruling  the  motion  of  the  defend- 
ant to  strike  out  the  second  paragraph  of  the  plaintiff's  com- 
plaint, as  shown  in  bill  number  1. 
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3.  The  court  refused  to  set  down  as  separate  actions^  to  be 
tried  separately^  the  two  causes  of  action  set  up  in  the  first  and 
second  paragraphs  of  the  plaintiff's  complaint,  as  shown  in 
bill  number  3. 

4.  That  the  court  erred  in  striking  out  parts  ol  the  answer 
and  cross  bill  of  the  defendant,  as  shown  by  bill  number  4. 

5.  The  court  erred  in  refusing  to  admit  evidence  on  the  trial 
of  said  cause,  as  shown  in  bill  number  6. 

6.  The  court  erred  in  admitting  evidence  to  be  given  to  the 
jury,  as  shown  in  bills  numbered  6,  7,  8, 9,  and  10. 

7.  That  the  court  erred  in  refusing  to  instruct  the  jury  as 
asked  by  the  defendant,  as  shown  in  bill  number  11. 

8.  That  the  court  erred  in  instructing  the  jury,  as  shown  in 
bill  number  12. 

9.  That  the  verdict  is  not  sustained  by  evidence. 

10.  That  the  verdict  is  contrary  to  evidence. 

11.  That  the  damages  are  excessive. 

The  motion  for  a  new  trial  was  overruled,  and  exception 
taken.    Judgment  and  appeal. 

The  errors  assigned  in  this  court  are : 

1.  The  first  paragraph  of  the  appellee's  complaint  does  not 
state  facts  sufficient  to  constitute  a  good  cause  of  action. 

2.  The  court  erred  in  overruling  the  appellant's  demurrer 
to  the  first  paragraph  of  the  appellee's  complaint,  when  the 
same  should  have  been  sustained. 

3.  The  court  erred  in  overruling  the  defendant's  motion  for 
a  new  trial,  when  the  same  should  have  been  sustained,  and  a 
new  trial  granted  to  this  appellant 

The  first,  second,  third,  and  fourth  assignments,  under  the 
motion  for  a  new  trial,  are  not  causes  for  a  new  trial.  They 
go  only  to  the  pleadings.  It  is  very  apparent  that  a  new  trial 
would  not  remedy  the  error  complained  of.  If  properly 
reserved,  they  might  be  made  good  assignments  of  error  in 
this  court. 

Causes  numbered  5,  6,  7,  and  8,  assigned  under  the  motion 
for  a  new  trial,  are  not  sufficiently  specific  to  raise  imy  ques- 
tion in  this  court.    The  motion  for  a  new  trial  was  made  the 
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28th  of  June,  1873|  and  overruled  on  the  same  day.  The 
bills  of  exceptions  mentioned,  from  five  to  twelve  inclusive, 
referred  to  in  the  last  mentioned  causes  assigned  for  a  new 
trial,  were  not  signed  or  filefl  until  August  and  September 
afterwards,  consequently  they  had  no  existence  at  the  time  the 
motion  for  a  new  trial  was  made  and  overruled.  It  is  impos- 
sible for  a  court  to  act  intelligently  on  the  contents  of  a  bill 
of  exceptions  which  had  no  existence  at  the  time  the  motion 
was  decided.  The  assignments,  therefore,  are  not  more  specific 
by  the  reference  to  the  bills  of  exceptions,  than  if  the  reference 
had  not  been  made;  and  without  the  reference  they  are  too 
general  to  raise  any  question  in  this  court.  Sim  v.  Hurat,  44 
Ind.  679;  Dawson  v.  HemphiU,  ante,  p.  422;  Soott  v.  2^ 
IfidianapoUa  Wagon  Worhsy  48  Ind.  75 ;  Long  v.  Zook^  48 
Ind.  125;  Nobh  v.  Dickson,  48  Ind.  171 ;  Rogers  v.  Bogers, 
46  Ind.  1 ;  Shore  v.  Taylor,  46  Ind.  345 ;  Murphy  v.  Wilson, 
46  Ind.  537. 

The  second,  third,  and  fourth  causes  assigned  for  a  new  trial 
are  not  before  us,  because  they  are  not  assigned  as  error  in  this 
court  The  third  assignment  of  error  in  this  court  properly 
raises  the  question  made  by  the  ninth,  tenth,  and  eleventii 
causes  for  a  new  trial.  The  insufficiency  of  the  complaint  and 
the  question  raised  by  the  ninth  and  tenth  causes  for  a  new 
trial,  namely,  the  insufficiency  of  the  evidence  to  support  the 
verdict,  and  the  question  raised  by  the  eleventh  cause  for  a 
trial,  namely,  excessive  damages,  are  all  the  questions  properly 
brought  before  us. 

We  are  of  the  opinion  that  the  complaint  is  insufficient.  The 
death  of  Calvin  Tomlinson  dissolved  the  partnership.  The 
property  conveyed  by  the  appellee,  for  which  she  sues,  was 
partnership  assets.  The  appellant,  as  surviving  partner,  had 
a  right  to  the  control  of  all  the  partnership  effects  until  the 
partnership  debts  were  paid,  and  the  afibirs  of  the  firm  finally 
setded.  The  appellant  had  no  separate  share  in  the  partner- 
ship property  until  such  final  settlement  was  made.  There  is 
no  averment  in  the  complaint  that  the  debts  of  the  partnership 
were  paid.    For  aught  that  appears  on  its  face,  the  property 
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saed  tor  may  be  needed  in  the  final  settlement  of  the  partner- 
ship affairs.  For  want  of  these  averments,  the  complaint  most 
be  held  insufficient.  Harbison  v.  The  Bank,  etc.,  28  Ind.  133 ; 
JEts^ner  v.  J^ndlinger,  33  Ind.  114;  Smiih  t.  Evans,  37  Ind. 
526 ;  kuslon  v.  NeU,  41  Ind.  604;  SMOen  v.  Jones,  44  Ind. 
136 ;  and  Briggs  v.  Daugh&rty,  48  Ind.  247. 

And  we  are  of  the  opinion  that  the  evidence  does  not  sup- 
port the  verdict  under  the  second  paragraph  of  the  complaint. 
It  shows  throughout  that  the  property  conveyed  was  partner-* 
ship  assets,  and  nowhere  shows  that  the  partnership  debts  had 
been  paid,  and  its  affiiirs  finally  settled.  It  is  not  a  question 
of  the  weight  of  evidence.  There  is  a  link  missing  in  its 
chain,  necessary  to  be  supplied  before  the  appellee  can  recover. 

The  judgment  is  reversed,  with  instructions  to  sustain  the 
motion  fi>r  a  new  trial,  and  for  further  proceedings. 


Lathbope  v.  The  State. 

IiiQ,X70B  Law. — Beer. — ^To  sustain  a  conyictioD  for  selling  or  giving  awaj 
beer,  under  the  act  of  February  27t]i,  1873,  the  beer  must  be  proved  to 
have  been  intoxicating. 

From  the  Kosciusko  Circuit  Court. 

Ftazer  &  EnceU  and  E.  Haytoard,  for  appellant. 

C.  A.  Bvshirh,  Attorney  General,  and  22.  2).  Doyle,  for  the 
State. 

Peitit,  J. — This  was  a  prosecution  under  the  act  of  Feb- 
ruary 27th,  1873,  for  giving  intoxicating  liquor  to  a  person 
who  was  in  the  habit  of  getting  intoxicated. 

The  only  question  in  the  case  is,  was  the  evidence  sufficient 
to  sustain  the  conviction  ?  All  the  evidence  as  to  the  kind  or 
quality  of  the  liquor  given  or  drank  was  this : 

Mrs.  Woods  testified.  '^  Saw  him,  Maggart,  drink  beer;  did 
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not  see  any  one  give  it  to  him.  *  *  Lathrope  called  Ibr 
it;  said  it  was  fresh  beer;  can't  remember  what  they  called 
it;  saw  the  keg  in  the  case/' 

Mrs.  M.  H.  Frasier  testified.  "KnowWm.  P.  Maggart;  it 
was  on  the  30th  day  of  April ;  he  was  intoxicated;  have  seen 
him  twice  since  then ;  he  was  in  the  saloon  then ;  I  saw  him 
drinking  intoxicating  liqnors  there ;  they  were  standing  at  the 
lower  end  of  the  counter ;  he,  Henry  Lathrope,  said  it  was 
fresh  beer ;  I  said  to  Mrs.  Woods, '  there  is  a  very  drunk  man 
drinking  beer ;'  he  had  beer  in  his  hands  when  I  saw  him ; 
Lathrope  said  afterward,  it  was  some  one  else's  treat ;  Mr. 
Randel  was  behind  the  bar ;  don't  know  what  it  was ;  have 
heard  the  same  kind  called  lager  beer ;  drawn  from  keg  on 
east  end  of  counter ;  it  was  about  the  middle  of  the  afternoon." 

Cross-examined.  ''They  had  the  beer  in  their  hands  at  the 
time  when  I  saw  them ;  there  were  three  or  four  drinking  at 
the  time ;  don't  remember  any  other  beer  being  set  up ;  don't 
remember  of  hearing  anything  before  we  went  in ;  don't  know 
who  called  it  out ;  my  best  judgment  is  that  it  was  beer ;  it  is 
merely  my  impression  that  it  was  beer;  never  drank  any 
myself." 

This  does  not  prove  that  the  beer  was  intoxicating  liquor, 
and  following  the  well  considered  case  of  Klare  v.  2%6  8taie^ 
43  Ind.  483,  we  hold  that  the  evidence  was  not  sufficient. 

The  judgment  is  reversed,  with  instructions  to  sustain  the 
motion  for  a  new  trial.  ' 

BiDDiiE,  C.  J. — I  dissent.  The  evidence,  in  my  opinion, 
shows  that  the  kind  of  liquor  sold  was  "  called  lager  beer." 
This,  I  think,  was  sufficient,  uncontradicted,  to  authorize  the 
finding  as  to  the  character  of  the  liquor.  That  ''lager  beer" 
is  intoxicating  is  a  fact  which  must  be  judicially  known,  with- 
out special  proof. 


NOVEMBER  TERM,  1875.  667 

Eingen  o.  The  State. 


Lathrope  v.  The  State. 

From  the  Kosciusko  Circnit  Conrt 
Frazer  &  EneeU  and  E.  Hayward,  for  appellant. 
O.  A\  Buskhrk,  Attorney  Greneral,  and  JB.  D.  Doyk,  for  the 
State. 

Pettit,  J. — In  all  legal  respects,  this  case  is  the  same  as 
that  of  Lathrope  y.  The  State,  ante,  p.  556 ;  and  on  the  author- 
ity of  that  case,  and  the  authority  there  cited,  this  case  is 
reversed,  with  instmctions  to  stistain  the  motion  for  a  new 
trial. 

BiDBLE,  C.  J. — I  dissent  fi>r  the  reasons  given  in  the  case 
upon  which  this  case  is  decided. 


KiNOEN  V.  The  State. 


CnmNAi*  Law.— l^roefenee.— HiMftoiuI  a$id  Wt/e.—VHiete  a  huBband  and 
wife  are  indicted  for  murder,  the  dedarationa  of  the  hoaband  are  not 
admissible  in  evidence  against  the  irif  e. 

From  the  Hancock  Circnit  Court. 

H.  J.  Dmhar,  J.  A,  New,  and  D.  8.  Gooding,  for  appel- 
lant. 

O.  A.  Buskirk,  Attorney  General,  for  the  State. 

Biddle,  C.  J. — Indictment  against  Harrison  Kingen  and 
the  appellant  for  the  murder  of  Samuel  Derry.  The  appel- 
lant pleaded  not  guilty,  was  tried  by  a  jury,  and  convicted  of 
manslaughter. 

A  venire  de  novo  was  moved  for,  and  properly  denied. 

A  motion  for  a  new  trial  was  then  made,  overruled,  excep- 
tion taken,  Judgment  on  the  verdict,  and  appeal  to  this  court 
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Twenty-nine  causes  were  asdgned  below  for  a  new  trial,  and 
four  errors  are  assigned  here,  all  of  which  come  within  the 
single  question,  did  the  court  err  in  overruling  the  motion 
for  a  new  trial? 

The  evidence  is  very  voluminous,  and  much  of  it  collateral 
to  the  main  question.  It  is  impracticable  to  set  it  out  at  length 
in  this  opinion,  but  the  main  &cts  may  be  fairly  stated  as 
follows : 

The  appellant  was  the  wife  of  Harrison  Kingen,  and  the 
sister  of  the  deceased.  The  two  families  lived  on  the  south 
side  of  a  public  highway,  about  one-quarter  of  a  mile  apart 
Their  premises  joined ;  Kingen's  &rm  lay  on  the  west,  and 
Derry^s  on  the  east.  The  rencounter,  during  which  Deny 
was  mortally  stabbed,  occurred  on  the  26th  day  of  July,  1873, 
in  the  highway,  a  few  yards  east  of  Derry's  house.  Before 
that  time,  a  difiBiculty  had  existed  between  the  fomilies  about 
some  turkeys  belonging  to  Derry,  which  had  strayed  over  on 
the  premises  of  Kingen  and  become  mixed  with  Kingen's 
turkeys.  When  Derry  reclaimed  his  turkeys,  the  Kingens 
thought  that  he  had  taken  more  than  his  share,  including  some 
of  theirs.  There  was  also  a  difficulty  about  a  gosling  belong- 
ing to  the  appellant,  which  had  strayed  over  to  Derry's  prem- 
ises with  his  goslings,  and  was  carried  back  by  the  appellant 
And  there  appears  to  have  been  some  ill  feeling  between  the 
appellant  and  the  deceased  about  something,  as  was  alleged,  that 
he  had  said  concerning  her' character  and  about  a  church  trial, 
the  character  and  merits  of  which  do  not  appear.  On  the 
evening  of  the  fotal  occurrence,  the  appellant  and  her  husband 
were  going  along  the  highway,  eastward,  by  Derry's  house, 
toward  the  residence  of  Mrs.  Bussell,  who  lived  some  half  a 
mile  east  and  north  of  Derry's,  and  who  was  the  sister  of  the 
appellant  Just  as  they  passed  Derry's  gate,  some  one  from 
the  house  spoke,  "  There  they  go,  now ;  I  wonder  if  they  are 
hunting  goslings?"  and  one  of  Derry's  children,  little  Jimmy, 
went  out  and  asked  his  aunt,  the  appellant,  if  she  was  hunt- 
ing goslings  ?  to  which  she  replied,  '^  I  am  not  raising  turkeys 
this  year."    On  hearing  this  controversy,  Derry  came  out  into 
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the  road^  in  a  somewhat  angiy  mood,  saying,  ^'  I  will  settle 
it  with  Harrison,''  and  calling  to  the  Kingens,  who  had  started 
on  their  way,  to  come  back,  that  he  wanted  to  see  them.  As 
Derry  went  out  of  his  gate,  he  picked  up  a  couple  of  brick- 
bats. Harrison  Kingen  replied,  "  Sam^  I  do  not  want  any 
difficulty  with  you ;  if  my  wife  has  done  anything  wrong,  sue 
her,  and  I  will  answer  the  consequences.''  Derry  appears  to 
have  still  pressed  upon  Harrison  Kingen,  saying,  "  Let  me 
have  one  clip  at  him ;  I  will  settle  him ;  give  me  one  clip  at 
him ;  that  is  all  I  want."  The  appellant  got  between  the  men, 
saying  that  her  husband  was  sick,  and  not  able  to  fight.  But 
Derry  got  around  her,  and,  as  she  testified,  struck  him  on  the 
cheek  with  a  brick-bat.  It  appears  that,  about  this  time,  the 
appellant  said,  ^'  Go  for  him,  Harrison ;  don't  let  him  run 
over  you."  The  men,  as  she  further  testifies,  then  struggled 
and  got  down  into  the  gutter  at  the  side  of  the  road,  Harrison 
below  and  Derry  on  the  top  of  him,  lying  pretty  close  together, 
breast  to  breast,  with  Harrison's  left  arm  around  Derry,  and 
his  right  arm  free,  still  struggling.  Soon  Derry  got  up,  cry- 
ing, "  Oh,  I  am  killed ;  now  I  am  killed,  I  believe,"  which 
he  repeated  several  times.  Harrison  Kingen  arose,  seeming 
to  be  somewhat  confused  and  stupefied.  The  parties  then  sep- 
arated, Derry  returned  to  his  house,  and  the  Kingens  went  on 
their  way.  Soon  after  the  collision,  Harrison  Kingen  had  a 
pocket  knife  in  his  hand.  On  being  asked  by  the  appellant, 
if  he  had  used  a  knife,  he  said,  '^  I  tried  to."  Several  wounds 
were  found  about  the  neck  and  shoulder  of  Derry,  but  none 
of  them  necessarily  mortal.  The  &tal  stab  was  in  his  side, 
between  the  ninth  and  tenth  ribs,  penetrating  to  the  depth  of 
four  inches,  entering  the  cavity  of  the  body,  through  a  portion 
of  the  lung  and  diaphragm,  into  the  spleen.  He  died  the  third 
day  after  the  injury  was  received. 

There  is  some  controversy  in  the  evidence  about  the  size  of 
the  knife  necessary  to  have  made  the  wounds,  and  whether  all 
were  made  with  the  same  instrument ;  and  about  the  knife 
belonging  to  Harrison  Kingen ;  and  about  another  knife  found 
in  the  house  of  appellant ;  and  from  what  direction  the  stabs 
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most  have  been  received ;  the  position  of  the  body  at  the 
time;  etc. ;  but  as  to  the  method  of  the  killing  there  is  bnt 
little  dispute.  Several  witnesses  testified  to  threats  having  been 
made  at  different  times,  before  the  &tal  occnrrence,  by  the 
appellant  against  the  deceased,  that  she  would  ^^kill  Sam 
Derry ;  that  she  could  not  rest  till  Sam  was  dead,"  and  in  sim- 
ilar phrases.  Her  feeling  against  her  brother  seemed  to  arise 
out  of  what  he  had  said,  or  was  supposed  to  have  said,  about 
her  character,  somehow  coupled  with  the  church  trial,  but  what 
it  was  the  evidence  does  not  disclose.  She  was  also  angry  at 
him,  and  a  good  deal  disturbed  about  the  turkey  and  gosling 
dispute.  There  was  also  evidence  showing  that  a  bad  state 
of  feeling  had  existed  between  the  families  of  Kingen  and 
Derry  for  some  months,  perhaps  a  year  or  more,  before  the 
fatal  occurrence  took  place. 

The.State  contended,  from  the  size  of  the  knife  found  npon 
Harrison  Kingen,  as  shown  by  the  evidence,  and  the  depth 
and  width  of  the  wounds  upon  Derry,  especially  the  &tal  one 
in  the  side,  that  they  could  not  have  been  inflicted  by  his 
knife ;  and,  from  the  evidence  touching  another  and  larger 
knife,  which,  it  is  claimed,  had  been  in  the  control  of  the 
appellant,  that  she  must  have  inflicted  the  wounds  upon  Derry, 
especially  the  deeper  and  mortal  one  in  his  side,  while  the  men 
were  down  and  struggling,  and  Derry  upon  the  top  of  Har- 
rison E^ingen. 

The  defence  contends  that  the  appellant  had  nothing  to  do 
with  the  &tal  rencounter,  except  that  she  was  present  at  the 
time,  and  that  if  she  did  aid,  abet,  encourage,  or  approve  the 
acts  of  Harrison  Kingen,  her  husband,  in  his  difficulty  wiih 
Derry,  the  law  excuses  her  therefor,  on  account  of  her  marital 
relation  to  her  co-defondant  in  the  indictment. 

During  the  trial,  the  State  asked  a  witness,  Henry  BusseU, 
what  conversation  he  had  with  Harrison  Kingen  about  a  knife, 
which  took  place  some  half  hour  after  the  rencounter.  The 
appellant  objected,  but  the  court  overruled  the  objection,  and 
allowed  the  evidence  to  go  to  the  jury.  The  answer  of  the 
witness  was : 
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"  Harrison  Kingen  got  up  aftd  walked  across  the  floor,  took 
oat  his  knife  and  opened  it,  saying,  ^  There  is  no  blood  on  my 
knife,'  and  he  shut  it  up  and  put  it  in  his  pocket.^' 

At  common  law,  husband  and  wife  could  not  be  witnesses 
either  for  or  against  one  another,  nor  for  or  against  any  other 
person  indicted  and  tried  jointly  with  the  husband  or  wife  for 
a  joint  offence.  Oarsev.  Patterson,  6  Har.  &  J.  163;  Lucas 
V.  The  State,  23  Conn,  18 ;  Bex  v.  Hood,  2  Moody,  281 ;  Bex 
V.  Smith,  2  Moody,  289;  Chmmonwealth  v.  Bobinson,  1 
Gray,  555. 

Our  code  enacts,  that  "  husband  and  wife  are  incompetent 
witnesses  for  or  against  each  other,  and  they  cannot  disclose 
any  communication  from  one  to  the  other,  made  during  the 
existence  of  the  marriage  relation,  whether  called  as  a  witness 
while  that  relation  exists  or  afterwards.*'  2  6.  &  H.  170, 
sec.  240.  And  we  have  numerous  decisions  sustaining  this 
section.  McVey  v.  Blair,  7  Ind.  590;  Weikel  v.  Probasco,  7 
Ind.  690;  Troo%  v.  TwrMT,  13  Ind.  253 ;  Harris  v.  Bwpd, 
14  Ind.  209 ;  Morse  v.  Morse,  25  Ind.  156 ;  Kyle  v.  Frost,  29 
Ind.  382 ;  Newhcrase  \/ Miller,  35  Ind.  463 ;  Taulman  v.  The 
State,  37  Ind.  353 ;  Bonham  v.  Keen,  40  Ind.  197 ;  Stanley 
V.  SchuUz,  47  Ind.  217. 

K  a  husband  cannot  testify  against  his  wife  as  a  witness, 
much  stronger  are  the  reasons  why  his  statements  without  oath 
should  not  be  received  as  evidence  against  her.  We  think  that 
the  evidence  was  material,  and  that  the  court  erred  in  allowing 
it  to  go  to  the  jury. 

The  judgment  is  reversed ;  the  cause  remanded,  with  direc- 
tions to  sustain  the  motion  for  a  new  trial,  and  for  further 
proceedings.  The  clerk  will  issue  the  proper  order  for  the 
return  of  the  prisoner. 


Vol.  L.— 36 
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FOLTZ    ET  AL.  V.  ThB   BoABD  OF  COMMISSIONEBS   OP  BeN- 

TON  County  et  al. 


County  Commibsioner.— Term  of  0^— Whert  the  districtB  of  a  conntj 
for  pnrpoaee  of  electing  county  commiBBioners  were  changed  in  March, 
1870,  and  in  the  new  district  number  2  there  was  no  resident  conunis- 
sioner,  and  the  term  of  office  of  two  of  the  commissioners  who  resided  in  new 
district  number  1  expired  in  November,  1870,  and  the  term  of  the  third 
commissioner  who  resided  in  new  district  number  3  expired  in  1871,  the 
term  of  office  of  a  new  commissioner  elected  at  the  October  election  in 
1870,  in  district  number  2,  commenced  in  Kovember,  1870,  and  expired 
November,  1873,  and  his  successor  elected  in  October,  1872,  was  entitled 
to  take  the  office  in  November,  1873. 


From  the  Tippecanoe  Circuit  Court. 

Z.  Bairdy  J.  McOahe,  and  jB.  Jones,  for  appellants. 

/.  -B.  Goffrothy  H.  W.  Ouxse,  and  /.  A.  WUstach,  for  appel- 
lees. 

WoRDEN,  J. — At  the  December  session,  1873,  of  the  Board 
of  Commissioners  of  Benton  County,  the  board  made  the  fol- 
lowing order,  viz. : 

^'Whereas  there  has  been  presented  to  the  Board  of  Com- 
missioners of  the  county  of  Benton,  in  the  State  of  Indiana, 
at  its  present  session,  a  written  petition  purporting  to  be  signed 
by  and  to  have  attached  thereto  the  signatures  of  twelve  hun- 
dred and  twenty-one  (1221)  of  the  legal  voters  of  said  county, 
requesting  the  relocating  of  the  county  seat  of  said  county ; 
and  there  have  been  presented  to  the  said  board  of  commis- 
sioners, and  filed  with  said  petition,  the  affidavits  of  sundry 
credible  persons,  stating  that  the  signatures  to  said  petition  are 
genuine,  and  that  the  petitioners  are  legal  voters  of  said  county, 
which  petition  reads  as  follows,  to  wit:''  (Here  the  petition 
is  set  out.)  ^^ Which  petition  is  signed  by  Edward  C.  Sumner 
and  twelve  hundred  and  twenty  others ;  and  whereas  the  said 
petitioners  have  procured  a  conveyance  to  the  Board  of  Com- 
missioners of  the  county  of  Benton,  in  the  State  of  Indiana, 
by  deed,  a  good  title  to  two  lots  of  ground,  one  oontainincr  two 
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acres  and  more  as  a  site  for  a  court-house,  and  the  other  con- 
taining one-fourth  of  an  acre  and  'more  as  a  site  for  a  county 
jail.  *  *  And  said  commissioners  (petitioners  ?)  have  also 
deposited  with  said  board  of  commissioners  the  sum  of  one 
hundred  dollars  to  pay  an  architect,  and  one  hundred  and  fifty 
dollars  to  pay  commissioners  to  assess  damages  as  required  by 
law ;  and  whereas  the  whole  number  of  votes  cast  at  the  last 
congressional  election  in  said  county  of  Benton,  in  the  month 
of  October,  1872,  being  the  last  congressional  election  next 
preceding  the  presentation  of  said  petition,  as  appears  firom 
due  and  legal  evidence  produced  before  this  board,  was  fifteen 
hundred  and  ninety-one  (1591);  and  the  said  board  of  com- 
missioners, aft;er  having  examined  said  petition  and  the  affida- 
vits presented  and  filed  therewith,  and  having  heard  oral  and 
documentary  evidence  in  regard  thereto,  and  having  examined 
said  deed,  do  now  consider,  find,  order,  and  adjudge  as  follows, 
to  wit:  That  twelve  hundred  and  twenty-one  (1221)  of  the 
legal  voters  of  said  county  of  Benton  have  requested  in  the 
manner  required  by  law,  and  do  by  said  written  petition 
request,  the  board  of  commissioners  to  relocate  the  county  seat 
of  Benton  county,  by  removing  the  same  from  the  town  of 
Oxford  and  locating  the  same  at  the  town  of  Fowler,  the  same 
being  more  than  three  (3)  miles,  to  wit:  that  the  court-house 
shall  be  erected  upon  the  following  described  land,  to  wit  :^' 
(Here  the  land  conveyed  for  a  site  for  the  court-house  is 
described.)  ^'And  the  jail  of  said  county  shall  be  erected  on 
the  following  described  land,  to  wit :''  (Here  the  land  conveyed 
for  a  site  for  the  jail  is  described.)  "  That  the  above  deed 
copied  and  set  forth''  (the  deed  is  transcribed  in  the  order,  but 
omitted  here)  "  does  convey  good  title  to  the  board  of  commis- 
sioners to  said  two  lots  of  ground  therein  described,  one  for 
two  acres  and  more  for  a  court-house,  and  the  other  for  one- 
fburth  of  an  acre  and  more  for  a  county  jail ;  and  the  board 
do  ftu-ther  order  and  adjudge,  that  the  prayer  of  said  petition 
be  and  the  same  is  hereby  granted,  and  tibat  the  county  seat 
of  the  said  county  of  Benton  be  removed  from  Oxfoitl  and 
relocated  at  the  town  of  Fowler,  to  wit,  upon  the  lands  con- 
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veyed  and  described  by  said  deed ;  and  the  board  now  employ- 
Messrs.  6.  P.  Randall  &  Co.^  competent  architects^  of  Chicago^ 
111.,  to  prepare  and  present  to  this  board;  at  its  next  term, 
plans,  specifications,  and  estimates  for  new  county  buildings, 
to  be  of  brick  and  stone,  and  county  offices  to  be  fire  proof,  or 
as  nearly  so  as  practicable ;  the  whole  to  be  suitable  for  said 
county,  and  to  cost  exceeding  fifteen  thousand  dollars  and  not 
over  fifty-five  thousand  dollars;  and  the  board  now  direct  the 
auditor  of  said  county  to  notify  the  Hon.  Thomas  A.  Hen- 
dricks, Governor  of  said  State,  of  the  filing  of  said  petition  for 
the  relocation  of  said  county  seat,  to  the  end  that  commisdon- 
ers  may  be  appointed  to  examine  the  real  property  of  said 
county  «t  the  town  of  Oxford,  and  assess  the  value  iJiereo^  as 
required  by  law.*' 

This  action  was  brought  by  the  appellants  to  enjoin  the 
removal  of  the  county  seat,  in  accordance  with  the  order  of 
the  board  of  commissioners  above  set  out.  The  action  was 
brought  in  Benton,  but  the  venue  was  changed  to  Tippecanoe 
county. 

An  answer  to  the  complaint  was  filed,  to  which  the  plain- 
tiff demurred,  for  want  of  sufficient  &cts,  but  the  demurrer 
was  overruled,  and  the  plaintiff  excepted.  The  plaintifis 
declining  to  reply,  final  judgment  was  rendered  for  the  defend- 
ants. 

The  board  of  commissioners,  at  the  time  the  order  was  made 
for  a  removal  of  the  county  seat,  consisted  of  Joseph  Perkins, 
John  F.  Boswell,  and  R.  M.  Atkinson.  Atkinson  was  not 
present  when  the  order  was  made,  but  the  business  was  trans- 
acted by  the  other  two,  Perkins  and  Boswell.  It  is  insisted 
that  Boswell  was  not  at  the  time  a  county  commissioner,  but 
that  one  Henry  Robertson  was  the  legal  commissioner  instead 
of  Boswell,  and  that  the  order  was  made  by  one  legal  com- 
missioner only,  and  was  therefore  a  nullity. 

The  question  whether  Boswell  or  Robertson  was  the  legal 
county  commissioner  grows  out  of  the  following  fitcts :  In 
1840,  the  county  was  divided  into  three  commissioners'  dis- 
tricts.   This  division  continued  until  the  March  session  of  the 
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board,  1870,  when  the  county  was  redistricted*  The  follow- 
ing diagrams  will  show  the  old  and  the  new  districts,  together 
with  the  places  of  residence  of  snch  of  the  commiasioneiB  aa 
it  is  ileoessaiy  to  notice : 


OldDiatrieta. 

PeikinB. 

1 

^  Bwann. 
2 

8 
Atkinson. 

NewBiatnctfc 

YeMns. 

Swann. 
8 

2 

BobertBon. 

I 

1 
AtkuiBon. 

At  the  time  of  the  election  of  1870,  hereinafter  mentioned, 
William  Marvin  was  the  commissioner  for  old  district  number 
1,  haying  been  elected  in  1866,  and  holding  over  because  there 
was  no  election  in  1869,  in  consequence  of  the  act  of  that  year 
providing  for  biennial  elections.  3  Ind.  Stat  232.  Robert  M. 
Atkinson  was  the  commissioner  for  old  district  number  3, 
having  been  elected  in  1867.  Thus  it  is  seen  that  the  terms 
of  tne  successors  of  these  two  commissioners,  elected  in  1870, 
commenced  on  the  first  Monday  of  November,  1870.    John 
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W.  Swann  wad  commissioner  for  old  district  number  2,  hav- 
ing been  elected  in  1868^  his  time  expiring  the  first  Monday 
of  November,  1871.  See  D(mgla88  v.  The  State,  31  Ind.  429. 
At  the  October  election,  1870,  Atkinson  was  elected  commis- 
sioner for  new  district  number  1,  in  which  he  lived,  Robert- 
son for  new  district  number  2,  in  which  he  lived,  and  Perkins 
for  new  district  number  3,  in  which  he  also  lived.  Atkinson 
and  Robertson  entered  upon  the  duties  of  their  office,  and 
transacted  the  business  of  the  board  at  the  December  session 
thereof  for  the  year  1870.  Swann,  whose  time  had  not  expired 
under  his  election  in  1868,  resigned  in  January,  1871,  and  at 
the  march  session  of  the  board  for  that  year,  the  board,  con- 
sisting of  Robertson  and  Atkinson,  made  the  following  order, 
VIZ.: 

^'  It  is  ordered  by  the  board,  that  Joseph  Perkins  be  and  is 
hereby  appointed  a  county  commissioner  in  and  for  the  third 
district  of  Benton  county,  to  fill  the  vacancy  occasioned  by 
the  resignation  of  John  W.  Swann." 

Perkins  acted  as  commissioner  under  the  appointment  until 
the  first  Monday  of  November  of  that  year,  when  he  com- 
menced acting  as  such  under  his  election  of  1870. 

On  the  theory  that  Robertson^s  term  of  office  commenced, 
under  the  election  of  1870,  on  the  first  Monday  of  November 
of  that  year,  and  would  consequently  expire  on  that  day  in 
the  year  1873,  the  clerk  issued  the  proper  certificate,  and  the 
sheriff  gave  the  proper  notice,  for  an  election  of  a  conmiis- 
sioner  for  the  second  district,  at  the  general  election  in  the  year 
1872.  Robertson  and  Boswell  were  both  candidates,  Robert- 
son receiving  six  hundred  and  eighty-six  votes,  and  Boswell 
seven  hundred  forty-four.  Boswell  was  declared  duly  elected, 
received  the  proper  certificate,  qualified,  and  entered  upon  the 
duties  of  the  office,  and  hence  was  the  acting  commissioner  for 
district  number  2,  at  the  time  the  order  was  made  for  the 
removal  of  the  county  seat. 

It  is  insisted  by  the  appellants  that  Robertson  was  the  suc- 
cessor of  Swann,  and  that  his  term  of  office  did  not  commenoe, 
under  the  election  of  1870,  until  the  first  Monday  of  Novem- 
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ber,  1871,  and  consequently  did  not  expire  until  the  same  day 
in  the  year  1874,  and  hence  that  the  election  of  1872  was  a 
nullity,  there  being  no  vacancy  then  to  be  filled.  Robertson 
himself,  as  well  as  the  officers  and  people  of  the  county,  acted 
upon  the  theory  that  his  term  commenced  the  first  Monday  of 
November,  1870,  and  not  the  same  day  in  the  year  1871.  He 
acted  as  one  of  the  commissioners  at  the  sessions  of  December, 
1870,  and  March,  1871,  and,  for  aught  that  appears,  contin- 
uously from  the  December  session,  1870,  until  the  close  of  his 
supposed  term,  the  first  Monday  of  November,  1873.  If  his 
term  expired  then,  the  election  in  1872  was  properly  held,  and 
Boswell  was  the  legal  commissioner  at  the  December  session, 
1873,  of  the  board. 

We  do  not  see  that  Robertson  can  be  said  to  have  been  the 
successor  of  Swann  any  more  than  he  was  the  successor  of 
Marvin  or  Atkinson.  But,  however  this  may  be,  the  question 
does  not,  as  we  think,  depend  upon  the  order  of  succession. 
By  the  statute,  the  districts  may  be  altered,  but  not  oftener 
than  every  three  years;  and  one  commissioner  must  be  elected 
firom  the  residents  of  each  district.  1  6.  &  H.  248,  sec.  2.  It 
has  been  held  that  a  removal  by  a  commissioner  out  of  his 
district  did  not  vacate  his  office.  8mUh  v.  The  J^te,  24  Ind. 
101.  But  it  may  be  observed,  incidentally,  that  a  person,  in 
order  to  be  eligible,  must  be  a  resident  of  the  district  at  the 
time  of  his  election. 

At  the  time  of  the  election  of  1870,  new  district  number  2 
was,  in  the  fullest  sense  of  the  term,  vacant.  Neither  of  the 
old  commissioners  resided  in  it.  If  Atkinson  or  Marvin  had 
resided  in  it,  it  would  have  made  no  difference,  as  their  terms 
were  about  to  expire. 

Swann  was  not  the  commissioner  for  that  district,  for  he 
resided  in  new  district  number  3,  and  if  his  functions  as  com- 
missioner continued  after  the  new  districting  (a  point  which 
we  do  not  decide,  no  question  having  been  made  in  reference 
to  it),  he  must  have  been  the  commissioner  for  the  last  named 
district.  It  was  therefore  competent  at  that  election  to  elect 
a  commissioner  for  new  district  number  2.     This  was  done ; 
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Robertson  was  elected.  He  did  not  have  to  wait  for  Swann'a 
time  to  expire  before  he  could  take  the  office ;  for  Swann,  as 
we  have  seen^  was  in  no  sense  the  commissioner  for  that  dis- 
trict. There  was  nothing  to  prevent  Robertson  from  taking 
upon  himself  the  duties  of  the  office  on  the  first  Mondaj  of 
November^  1870;  and  we  think  that  was  the  time  when  his 
term  legally  commenced.  If  we  are  right  in  this^  his  term 
expired  three  years  from  that  time^  and  Boswell  was  rightfidly 
elected  in  1872,  and  was  the  legal  commissioner  at  the  Decem- 
ber session  of  the  board,  1873. 

We  are  of  opinion,  therefore,  that  the  objection  thus  raised 
is  not  well  taken.  This  view  renders  it  unnecessary  for  us  to 
consider  what  would  be  the  effect  of  official  acts  done  by  an 
officer  defado  merely,  for  Boswell  was,  as  we  think,  an  officer 
dejure  as  well  as  defado. 

The  other  grounds  upon  which  an  injunction  is  sought  are 
so  folly  covered  by  the  case  of  The  Board,  etc.,  day  Co.  v. 
MarJcle,  46  Ind.  96,  that  we  deem  it  unnecessary  t6  extend  this 
opinion  by  noticing  them  in  detail.  The  learned  and  exhaus- 
tive opinion  prepared  by  Judge  Osbobn  in  that  case  covers 
all  the  questions  arising  in  this,  except  that  in  relation  to  the 
organization  of  the  board,  which  has  already  been  considered. 

The  judgment  below  is  affirmed,  with  costs. 


The  State,  ex  REii.  Bobkbtson,  v.  Boswell. 

Prom  the  Tippecanoe  Circuit  Court 

Z.  Bairdf  J.  McCabey  and  R.  Janes,  for  appellant. 

J.  B.  Ooffroth,  H.  W.  Ohase,  J.  A.  WilsUieh,  and  F.  T. 
Chase,  for  appellee. 

WoBDEN^  J. — The  question  involved  in  this  case  is,  whether 
Bobertson^  the  relator,  or  Boswell,  the  appellee,  was  the  legal 
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county  commissioner  for  district  number  2,  in  Benton  county, 
Indiana.  The  court  below  decided  for  the  appellee,  and  we 
affirm  the  judgment,  for  reasons  stated  in  the  case  of  FoUz  v. 
The  Board,  do.,  BerUon  Co.,  ante,  p.  562,  involving  the  same 
question. 
The  judgment  below  is  affirmed,  with  costs. 


MoNui/ry  v.  Connew. 

Oety. — City  Judge, — Jurisdiietion, — ^A  city  judge,  elected  in  ponaanoe  of  an 
ordiDance  providing  that  he  shall  poBBeas  the  judicial  power  and  perform 
the  judicial  duties  poBsessed  and' performed  bj  the  major  under  the  pro- 
visions of  the  act  of  March  14ih,  1867,  in  reference  to  the  incorporation 
of  cities  (Acts  1867,  p.  33),  has  no  jurisdiction  to  arridg^,  trjr,  and  com- 
mit a  person  to  jail  for  the  violation  of  a  city  ordinance. 

8AMB,-^Mayor.--JuTiadiaion,-^Bj  the  act  of  March  14th,  1867,  in  reference 
to  the  incorporation  of  cities,  the  major  of  a  city  has  exclusive  jurisdic- 
tion of  cases  for  the  violation  of  city  ordinances. 

Sake. — ^The  act  in  reference  to  the  incorporation  of  cities,  approved  March 
14th,  1867,  repealed  the  act  of  December  20th,  1865,  though  in  the  repeal- 
ing Hection  the  year  in  which  the  act  repealed  (of  which  the  title  is  cor- 
rectly recited)  is  said  to  have  been  approved  is  given  as  1863  instead  ol 
1865. 

Prom  the  Judge  of  the  Tippecanoe  CSrcuit  Court. 

jB.  p.  DeHart  and  J.  B.  Goffroth,  for  appellant. 

R.  P.  Davidson,  J.  C.  Davidson,  Behm,  Park  &  Behm,  JB. 
C.  Gregory,  and  TT.  JS.  Gregory,  for  appellee. 

Downey,  J. — ^This  was  a  proceeding  hj  habeas  corpus,  on 
petition  of  the  appellant  against  the  appellee,  as  keeper  of  the 
city  prison  of  the  city  of  Lafeyette. 

The  question  presented  is  as  to  the  power  of  a  city  judge  to 
take  and  exercise  jurisdiction  of  actions  for  violations  of  the 
city  ordinances,  and  to  commit  to  prison  parties  found  guilty. 

On  the  2d  day  of  February,  1874,  the  city  council  adopted 
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and  put  in  force  an  ordinance  declaring  that  it  was  deemed 
expedient^  as  a  matter  of  economy^  that  a  city  judge,  for  the 
city,  should  be  elected,  and  providing,  in  the  first  section,  that 
at  the  general  election  for  city  ofiBicers,  to  be  held  on  the  first 
Tuesday  in  May,  1876,  and  at  all  subsequent  elections,  there 
should  be  elected  a  city  judge.  In  the  second  section,  it  was 
and  is  provided,  that  the  city  judge  so  elected  shall  possess 
the  judicial  power  and  perform  the  judicial  duties  that  are  now 
possessed  and  performed  by  the  mayor  of  the  city  under  the 
provisions  of  sections  17, 18,  19,  and  20  of  the  act  of  the 
General  Assembly  of  the  State  of  Indiana,  entitled  "  an  act 
to  repeal  all  general  laws  now  in  force  for  the  incorporation 
of  cities,  prescribing  their  powers  and  rights,  and  the  manner  in 
which  they  shall  exercise  the  same,  and  to  regulate  such  other 
matters  as  properly  pertain  thereto,'^  approved  March  14th, 
1867  ;  and  he  shall  qualify  for  his  office  and  give  bond  in  the 
same  manner  as  the  mayor  is  by  law  required  to  qualify  and  give 
bond.  The  other  sections  of  the  ordinance  fix  the  compensation 
of  the  judge  and  mayor,  and  repeal  conflicting  ordinances. 

Afterward,  on  the  first  Tuesday  of  May,  1875,  Hon.  William 
S.  Haggard  was  elected  city  judge,  and  qualified  as  such. 

On  the  23d  day  of  August,  1876,  the  appellant  was  arrested 
and  arraigned  before  the  said  city  judge  for  a  violation  of  one 
of  the  ordinances  of  the  city,  and  on  examination  was  found 
guilty  and  fined.  Refusing  to  pay  the  amount  of  the  fine  and 
costs,  he  was  committed  by  the  judge  to  the  custody  of  the 
appellee,  as  keeper  of  the  city  prison.  On  his  petition,  the 
appellant  was  brought  before  Judge  Vinton,  on  habeas  corptis, 
who,  after  an  examination  of  the  cause  of  his  commitment, 
remanded  him  to  the  custody  of  the  appellee  as  such  prison- 
keeper.  Thus  the  question  is  presented,  by  an  appeal  to  this 
court,  as  to  the  authority  of  the  city  judge  to  take  and  exer- 
cise such  jurisdiction. 

The  eighth  section  of  the  act  of  March  14th,  1867,  says : 

"The  officers-  of  such  city  shall  consist  of  a  mayor,  two 
councilmen  from  each  ward,  a  city  clerk,  assessor,  treasurer, 
civil  engineer,  street  commissioner,  and  marshal,  and  if  the 
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common  council  deem  it  expedient  for  the  best  interests  of 
the  dly,  a  city  attorney  and  city  judge." 

It  is  provided  in  section  17,  as  follows : 

"  It  shall  be  the  duty  of  the  mayor  to  see  that  the  laws  of 
the  State  and  the  by-laws  and  ordinances  of  the  common  council 
be  fiiithfully  executed  within  such  city ;  he  shall  be  a  con- 
servator of  the  peace,  and,  as  such,  shall  have,  within  the  city 
limits,  the  powers  conferred  upon  justices  of  the  peace  for 
that  purpose ;  *  *  he  shall  hold  a  city  court  every  day, 
Sunday  excepted,  at  a  place  to  be  furnished  by  the  common 
council.  While  sitting  as  such  court,  he  shall  have  exclusive 
jurisdiction  of  all  prosecutions  for  violations  of  the  by-laws 
and  ordinances  of  the  city  and  township  in  which  such  city  is 
situated ;  he  shall  have,  within  the  limits  of  said  city,  the 
jurisdiction  and  powers  of  a  justice  of  the  peace  in  all  matters, 
civil  and  criminal,  arising  under  the  laws  in  this  State,  and 
for  crimes  and  misdemeanors  his  jurisdiction  shall  be  co-exten- 
sive with  the  county  in  which  such  city  is  situated,'^  etc. 

There  is  no  provision  in  the  act  declaring  that  when  a  city 
judge  has  been  provided  for  and  elected,  he  shall  have  and 
exercise  the  same  jurisdiction  thus  conferred  upon  the  mayor, 
either  exclusively  or  concurrently  with  the  mayor,  or  that  he 
shall  have  any  jurisdiction  whatever.  In  several  places  in  the 
act,  the  words  "  mayor  or  city  judge  '*  and  "  city  judge  or 
mayor  "  are  used  in  speaking  of  certain  official  duties.  See 
Howard  v.  ShoemaJcer,  35  Ind.  111. 

In  the  acts,  preceding  that  now  in  force,  of  1857  and  1865^ 
this  provision  is  found,  which  is  wholly  omitted  in  the  present 
statute: 

'^  If  the  common  council  shall  deem  it  expedient  for  the 
interests  of  such  city  to  cause  a  city  judge  to  be  elected,  the 
same  may  be  done  at  any  general  election  at  which  the  mayor 
shall  also  be  elected,  and  such  city  judge  shall  give  the  like  bond 
as  the  mayor  is  herein  required  to  give,  and  he  shall,  firom  and 
after  his  due  qualification,  perform  all  the  judicial  duties  herein 
required  to  be  performed  by  the  mayor.'^ 

It  is  impossible  for  us  to  find,  from  anything  contained  in 
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the  act  now  in  force,  that  the  city  judge,  when  elected,  is  to 
sapersede  the  mayor  in  his  judicial  duties,  for  the  plain  reason 
that  there  is  no  language  of  the  act  which  attempts  to  express 
such  an  intention.  Judge  Dillon,  in  his  work  on  Municipal 
Corporations,  vol.  1,  sec.  359>  says : 

'^  In  creating  local  tribunals,  however,  and  in  prescribing 
their  jurisdiction,  it  is  essential  that  the  legislature  should  keep 
in  view  two  cardinal  considerations :  First.  That  these  inferior 
courts  will  have  only  such  jurisdiction,  and  can  exercise  only 
such  powers,  as  are  expressly  given,  or  necessarily  implied. 
Fair  doubts  as  to  the  extent  of  jurisdiction  are  resolved  against 
the  corporation ;  to  this  effect  are  all  the  authorities.  Second. 
Regard  should  also  be  had  to  constitutional  provisions  intended 
to  secure  the  liberty  and  protect  the  rights  of  the  citizen.'' 

In  School  Irupedors,  etc.,  v.  The  People,  20  111.  525,  the 
court  said  :  "  In  construing  grants  of  power  to  inferior  courts, 
nothing  is  to  be  held  by  implication,  as  granted,  unless  abso- 
lutely necessary  to  a  full  exercise  of  its  granted  powers.'' 

In  Uwmpson  v.  Oox,  8  Jones  N.  C.  311,  it  is  said :  ''  The 
powers  of  a  court  of  limited  jurisdiction  cannot  be  enlarged 
by  implication." 

In  Paine  v.  Ely,  1  D.  Chip.  37,  it  was  held,  following  the 
language  of  Blackstone,  that ''  particular  jurisdictions  derogat- 
ing from  the  general  jurisdiction  of  the  courts  of  common 
law  are  ever  taken  strictly,  and  cannot  be  extended  fiurther 
than  the  express  letter  of  their  privileges  will  warrant." 

The  doctrine  of  the  cases  in  this  court  is  the  same.  3%« 
Board  of  Chmmissiortera,  elo.,  v.  MdrUle,  46  Ind.  96,  and 
authorities  there  cited. 

We  have  seen  that  there  is  nothing  in  the  statute  which 
authorizes  the  city  judge  to  supersede  the  mayor  in  his  judicial 
functions  and  duties.  The  statute,  as  we  have  seen,  requires 
the  mayor  *'  to  hold  a  city  court  every  day,  Sunday  excepted," 
and  provides,  that  "  while  sitting  as  such  court,  he  shall  have 
exclusive  jurisdiction  of  all  prosecutions  for  violations  of  the 
by-laws  and  ordinances  of  the  city,"  etc.  As  the  city  judge 
does  npt  supersede  the  mayor  in  his  judicial  duties,  and  as  the 
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mayor  must  hold  a  court  every  day,  except  Sundays,  and  has, 
while  sitting,  exclusive  jurisdiction  of  cases  for  violations  of 
the  city  ordinances,  we  think  it  pretty  clear  that  the  cily  judge 
had  no  jurisdiction  to  arraign,  try,  and  commit  the  appellant. 
If  this  construction  shall  result  In  the  existence  of  a  judicial 
officer  without  any  causes  to  try,  it  must  be  attributed  to  over- 
sight on  the  part  of  the  legislature  in  fiiiling  to  say  what  juris- 
diction he  shall  have.  No  jurisdiction  is  expressly  conferred 
upon  him,  and,  according  to  the  authorities  cited,  he  can  have 
none  by  implication,  except  when  necessary  to  carry  out  that 
expressly  given. 

The  section  of  the  ciiy  ordinance  attempting  to  confer  juris- 
diction upon  the  judge  is  wholly  inoperative  for  such  purpose. 
It  can.  have  no  other  effect  than  that  of  showing  that  the  city 
council  supposed  that  without  it  such  jurisdiction  would  not 
exist. 

It  is  urged  by  counsel  for  appellee  that  the  act  of  March 
14th,  1867,  did  not  repeal  that  of  December  20th,  1865, 
because  in  the  repealing  section,  section  94,  the  act  is  men- 
tioned as  bearing  date  in  1863,  instead  of  1865,  and  that, 
therefore,  the  act  of  1865  on  this  subject  is  yet  in  force.  We 
think  there  is  nothing  in  this  point.  The  title  of  the  act  of 
March  14th,  1867,  declares  the  intention  of  the  legislature  to 
repeal  all  general  laws  then  in  force  for  the  incorporation  of 
cities,  and  to  provide  a  new  act  on  the  subject.  In  the  repeal- 
ing section,  the  title  of  the  act  of  1865  is  correctly  recited, 
but  the  year  in  which  it  was  approved  is  given  as  1863  instead 
of  1865.  There  was  no  act  with  such  a  title  passed  in  1863. 
We  think  the  act  intended  to  be  repealed  is  sufficiently  iden- 
tified, and  that  it  was  expressly  repealed  by  the  present  act. 
Leard  v.  Leard,  30  Ind.  171 ;  Shoemaker  v.  Smith,  37  Ind. 
122. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  discharge  the  appellant  from  custody. 

WoBDEN,  J. — While  I  concur  in  the  opinion  prepared  in 
this  case  by  Judge  Downey,  speaking  for  the  majority  of  the 
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court^  yet^  as  there  is  a  diversity  of  views  entertained  upon 
the  question  involved^  I  deem  it  not  inappropriate  that  I 
should  very  briefly  state  the  ground  of  my  concurrenoe. 

It  seems  to  me  that  one  of  the  three  following  propositions 
must  be  maintained^  viz. :  Either^  firsts  that  the  act  for  the 
incorporation  of  cities  vests  no  judicial  authority  in  a  city 
judge,  where  one  is  elected,  in  respect  to  violations  of  cily  ordi- 
nances; or,  second,  that  it  does  vest  such  authority,  but  to 
be  exercised  by  him  concurrently  with  the  mayor ;  or,  third, 
that  such  authority  is  vested  solely  in  the  city  judge,  where  one 
is  elected,  to  the  exclusion  of  the  like  authority  in  the  mayor. 

It  is  clear  enough  that  the  second  proposition  cannot  be 
maintained.  It  was  very  evidently  not  intended  that  there 
should  be  two  courts,  that  of  the  judge  and  the  mayor,  having 
concurrent  jurisdiction  over  the  same  matters.  If  the  city 
judge  is  vested  with  jurisdiction  in  such  cases,  it  must  be  exclu- 
sive ;  and  where  such  judge  is  elected  and  vested  with  juris- 
diction, the  jurisdiction  otherwise  vested  in  the  mayor  must 
be  ousted  or  taken  away.  The  question  then  arises,  does  the 
act,  when  a  city  judge  is  elected,  vest  him  with  jurisdiction  in 
such  cases,  and  oust  the  mayor  of  the  like  jurisdiction  ? 

This  jurisdiction  is  conferred  upon  the  mayor  in  express 
terms,  while  it  is  not  thus  conferred  upon  the  city  judge.  The 
statute  does  not  provide  that  upon  the  election  of  a  city  judge 
he  shall  exercise  the  jurisdiction  otherwise  conferred  upon  the 
mayor ;  nor  is  there  an3rthing  in  the  act^  beyond  mere  infer- 
ence and  conjecture,  that  takes  away  the  jurisdiction  of  the 
mayor  and  vests  it  in  the  judge.  The  construction  that  shall 
invest  the  judge  with  jurisdiction  must  divest  the  mayor.  The 
statute  not  only  does  not  so  enact,  but,  whatever  may  have 
been  the  unexpressed  intention  of  the  legislature,  no  just 
implication  arises  from  anything  expressed  that  works  such 
results.  The  case,  in  my  opinion,  is  not  like  that  of  a  change 
of  venue  &om  the  judge  of  one  court  to  that  of  another.  When 
the  venue  is  thus  changed,  the  jurisdiction  passes  from  one  to 
the  other,  if  not  by  the  express  terms  of  the  law,  by  irresist- 
ible implication. 
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If  these  views  are  correct^  it  follown  that  the  first  proposi- 
tion must  be  true. 

BiDDLE,  J. — I  dissent.  I  cannot  agree  with  my  brothers 
in  the  decision  of  this  case. 

I  do  not  hold,  of  course,  that  an  ordinance  of  the  city  of 
Lafayette  can  confer  jurisdiction  on  a  court  or  a  judge ;  nor 
would  I  impair,  or  in  the  least  weaken,  the  fixed  principle  of 
law,  that  a  local  and  inferior  court  has  no  jurisdiction  except 
such  as  is  expressly  granted,  or  is  necessary  in  the  exercise  of 
the  expressly  granted  powers.  In  the  case  before  us,  the  judi- 
cial power  of  the  municipality  is  expressly  granted.  There  is 
no  room  for  construction  as  to  that.  The  only  ground  for 
interpretation  is  as  to  what  magistrate  shall  exercise  the  power. 
As  to  the  power  itself,  the  act  should  be  construed  strictly ; 
as  to  the  magistrate  who  exercises  it,  liberally ;  and  so  are  the 
books  throughout. 

Section  8  of  the  act  cited  provides  for  the  election  of  city 
officers,  among  them  a  mayor,  ''  and  if  the  common  council 
.  deem  it  expedient  for  the  best  interests  of  the  city,  a  city  attor- 
ney and  city  judge." 

Section  17  grants  the  judicial  power  of  the  city  to  the  mayor, 
and  prescribes  his  duties.  The  same  section  declares,  that  '^  in 
all  actions  in  the  city  judge's  or  mayor's  court,  either  party 
may  have  a  trial  by  jury,  and  a  change  of  venue  to  a  justice 
of  the  peace,  in  such  city,  and  an  appeal  to  a  court  of  compe- 
tent jurisdiction,  under  the  same  restrictions  and  in  the  same 
manner  as  in  a  justice's  court."  Again,  in  the  same  section : 
'^  The  same  rules  of  pleading  and  practice  shall  be  observed 
in  the  city  judge's  or  mayor's  court  that  are  in  a  justice's 
court." 

It  seems  to  me  that  here  are  words  granting  express  juris- 
diction to  a  city  judge:  In  all  actions,  to  grant  jury  trials, 
changes  of  venue,  appeals  to  superior  courts,  and  regulating 
the  practice  within  his  jurisdiction — these  words  confer  the 
power  to  perfbrm  the  acts.  There  is  no  section  in  the  act 
wherein  the  judicial  power  of  the  mayor  is  mentioned,  but  that 
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the  city  judge  is  mentioned  also.  Both  are  continually  named 
together^  as  "  the  mayor  or  city  judge/'  or  "  city  judge  or 
mayor/'  There  can  be  no  other  rational  meanings  as  it  seems 
to  me,  given  to  the  act,  except  that  which  grants  to  the  city 
judge  the  same  jurisdiction  as  that  granted  to  the  mayor  before 
a  city  judge  was  elected. 

By  the  second  section  of  the  act  of  March  Ist,  1855,  2  6. 
&  H.  9,  whenever  any  judge  is  rendered  incompetent,  and 
shall  appoint  some  other  judge  of  a  court  of  record,  or  prac- 
tising attorney  of  said  court  agreed  upon,  the  appointee  has 
no  other  expressed  jurisdiction  conferred  upon  him  than  that 
he  shall  '^  preside  in  said  cause,  and  dispose  of  the  same,  sub- 
ject to  all  the  rules  and  regulations  governing  circuit  courts  in 
similar  cases,  with  power  to  adjourn  from  time  to  time,  until 
the  business  is  disposed  of  The  jurisdiction  granted  by  this 
act  is  no  more  explicit  than  that  granted  by  tiie  act  in  the  case 
before  us,  yet  it  has  been  held  valid  by  this  court  by  repeated 
decisions  during  twenty  years. 

In  Feader  v.  WoodfU,  23  Ind.  493,  it  was  held,  under  the 
act  of  1855,  just  cited,  in  the  court  of  common  pleas — a  court 
having  no  jurisdiction  except  such  as  was  expressly  granted — 
as  "  well  settled  that  such  an  appointment  may  be  made,  and 
when  made,  even  in  a  case  not  within  the  act,  that  it  gives  a 
color  of  right  to  the  office,  so  as  to  make  a  court  de  fado,  if 
not  de  jure;  that  in  a  case  when  the  appointment  is  regular 
on  its  &ce,  the  objection  must  be  made  at  the  trial,  or  all  objec- 
tions to  the  authority  of  such  appointee  will  be  deemed  waived.'^ 
See,  also,  Broion  v.  Buzan,  24  Ind.  194. 

In  Wiehell  v.  Smith,  24  Ind.  252,  the  court  states  the  case 
as  follows :  '^  The  Hon.  Solomon  Blair  tried  the  cause  in  the 
common  pleas,  acting  as  judge  thereof^  he  not  then  being  the 
regular  judge  of  that  court.  No  objection  was  made  to  him, 
nor  does  the  record  affirmatively  show  his  authoriiy.  It  is 
wholly  silent  upon  that  subject.  His  authority  is  questioned 
for  the  first  time  here. 

"  This  question  was  recently  before  ts,  in  Feader  v.  Wood" 
jm,  supra,  and  received  very  careful  consideration,  and  npon 
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principle  and  aathority ,  and  in  view^  also^  of  the  vast  mischief 
which^  it  seemed  to  us^  most  resnlt  from  a  contrary  doctrine, 
we  held  that  when  the  record  was  silent  as  to  the  authority  of 
the  person  acting  as  judge  for  the  time  being,  and  no  question 
concerning  his  authority  was  made  below,  it  was  too  late  to 
make  it  in  this  court,  and  that,  under  such  circumstances,  we 
would  hold  his  proceedings  valid.  Some  reflection  since  has 
tended  only  to  confirm  us  in  that  opinion/'  Kambieakey  v. 
The  State,  26  Ind.  225;  WaUs  v.  The  State,  33  Ind.  237; 
*IIyaU  V.  Byatt,  33  Ind.  309 ;  Winierrmod  v.  Measick,  37  Ind. 
122 ;  Hose  v.  Allison,  41  Ind.  276  ;  Lerch  v.  Emmett,  44  Ind. 
331. 

In  the  case  of  Olenn  v.  The  StaU,  46  Ind.  368,  under  the 
same  statute  and  in  a  case  also  from  the  court  of  common 
pleas,  this  court  say  :  '^  A  change  of  judge,  in  such  case,  does 
not  work  a  change  of  court.  The  court  continues  the  same. 
Public  policy  requires  this  rule.'' 

So  in  the  case  before  us,  the  change  firom  mayor  to  ciiy 
judge  does  not  change  the  court,  nor  the  jurisdiction,  and 
public  policy,  if  nothing  else,  requires  the  rule. 

Section  9  of  the  act  organizing  this  court,  2  6.  &  H.  2, 
enacts,  that  "  such  "  (the  supreme)  '^judges,  in  their  respective 
districts,  may  preside  at  the  trial  of  any  case  pending  in  any 
county  thereof,  wherein  the  circuit"  judge  is  incompetent  to 
preside."  There  is  nothing  in  the  statute  aujrwhere  as  to  what 
jurisdiction  a  supreme  judge  in  such  a  case  shall  have,  nor  what 
power  he  shall  exercise.  A  supreme  judge,  as  such,  has  no 
original  jurisdiction.  He  takes  the  jurisdiction  and  powers 
of  the  circuit  judge.  The  jurisdiction  to  the  circuit  court  has 
already  been  granted.  It  were  useless,  in  express  terms,  to 
grant  it  again.  There  is  no  change  of  court,  but  simply  a 
change  of  the  judge.  So  in  the  case  we  are  considering,  there 
was  n6  change  of  court,  no  change  of  jurisdiction,  no  change 
of  power — ^these  had  already  been  granted — ^bot  simply  a 
change  of  the  magistrate — ^the  judge — ^who  should  hold  the 
court 
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In  the  latter  pert  of  section  77,  3  Ind.  Stat.  548^  it  is  pro- 
vided, that  "  when  the  objection  is  to  the  judge  of  the  circnit 
court,  any  other  circuit  judge,  or  judge  of  the  common  pleas, 
may  hold  the  court  and  try  the  cause/'  Without  any  other 
grant  of  jurisdiction  or  power,  it  has  been  repeatedly  held  that 
the  '^  other ''  judge,  so  called  to  "  hold  the  court  and  tiy  the 
cause,''  has  the  same  jurisdiction  and  power  of  a  circuit  judge. 
And  this  court  has  gone  still  further,  and  held,  in  Ex  Parte 
Wiley f  39  Ind.  546,  that  the  words  "  any  other  circuit  judge,^ 
or  judge  of  the  common  pleas,"  should  be  so  interpreted  as  to 
include  the  judge  of  a  criminal  court ;  saying  that  ''while  the 
judge  of  the  criminal  court  was  not  the  judge  of  a  circuit  court, 
within  the  meaning  of  the  constitution,  we  think  he  was  a  cir- 
cuit judge  within  the  meaning  and  intent  of  the  legislature. 
This  construction,  it  is  believed,  will  better  subserve  the  public 
convenience,  and  carry  out  the  true  intent  of  the  legislature, 
than  to  hold  that  the  judges  of  «the  several  criminal  courts 
could  not  be  called  in  such  cases."  So  thinks  the  writer,  that 
to  hold  that  a  city  judge  has  the  jurisdiction  and  power  of  a 
mayor  will  better  subserve  the  public  interests,  and  carry  out 
the  true  intent  of  the  legislature,  than  the  opposite  view.  And 
in  this  case  the  judge  is  named  by  his  title,  while  in  that  case 
the  judge  is  called  by  another  title  than  that  given  him  by 
law,  and  exercises  in  his  own  court  altogether  different  juris- 
diction and  powers  firom  those  granted  to  the  court  wherein  he 
is  called  to  preside. 

The  case  just  cited  is  also  in  point  with  the  one  before  us  in 
other  respects.     It  is  this : 

"James  M,  Wiley  was  indicted  in  the  circuit  court  of  Deca- 
tur county  for  the  crime  of  murder.  He  filed  an  affidavit  that 
he  could  not  have  a  &ir  and  impartial  trialr before  the  judge  of 
that  court,  the  Hon.  Jeremiah  M.  Wilson,  and  thereupon  the 
judge  called  to  preside  at  the  trial  of  the  cause  the  Hon.  George 
H.  Chapman,  the  judge  of  the  Marion  Criminal  Court  Wiley 
objected  to  the  competency  of  Judge  Chapman  to  preside  at 
said  trial,  but  his  objection  was  not  sustained.  He  was  tried 
before  the  latter  judge  by  a  jury,  convicted,  and  sentenced  to 
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impriflonment  in  the  penitentiary  for  life.  He  applied  for  a 
writ  of  habeas  corpuSf  and  claimed  to  be  discharged  from 
imprisonment  in  the  penitentiary,  on  the  ground  that  Judge 
Chapman,  being  the  judge  of  the  Marion  Criminal  Court,  And 
not  the  judge  of  a  circuit  court  or  court  of  common  pleas,  was 
incompetent  to  try  said  cause,  and  had  no  jurisdiction  in  the 
premises ;  and,  therefore,  that  the  judgment  of  condemnation 
was  a  nullity,  and  did  not  authorize  the  warden  of  the  State's 
prison  to  detain  him.  The  writ  was  issued,  and  upon  a  hear- 
ing of  the  cause  in  the  court  below,  Wiley  was  remanded  to 
custody.^' 

The  judgment  was  affirmed  by  this  court.  There  was  no 
express  jurisdiction  or  power  granted  to  Judge  Chapman,  as 
the  judge  of  the  Marion  Criminal  Court,  to  try  Wiley ;  the 
jurisdiction  and  power  were  granted  to  the  court  in  which  he 
was  called  to  preside,  and  if  there  was  no  authority  expressly 
granted  to  Judge  Haggard,  as  city  judge,  to  try  McNulty,  he 
found  it  expressly  granted  to  the  court  of  the  mayor,  whose 
place  he  was  elected  to  supply. 

These  statutes,  under  which  various  judges  and  unofficial 
persons,  by  appointment,  have  held  the  several  courts  of  this 
State,  have  been  in  force,  held  valid,  and  approved  for  nearly 
a  quarter  of  a  century.  The  act  under  which  city  judges  are 
elected,  and  under  which  this  case  arises,  has  remained  in 
undisputed  force  during  eight  years.  Litigants  and  lawyers 
have  recognized  its  jurisdiction  and  power ;  officers  have  obeyed 
its  precepts ;  much  of  the  minor  litigation  of  the  cities  has 
been  settled  by  it ;  large  sums  of  money  have  been  collected 
on  its  judgments,  and  paid  into  the  public  treasury ;  it  seems 
to  me,  therefore,  that  a  court  should  hesitate  long  before  it 
declared  all  of  this  work  a  nuUiiy,  and  thus  subject  the  city 
judges  and  the  public  to  the  disastrous  consequences  which 
must  inevitably  flow  from  such  a  decision.  In  my  judgment, 
no  decision  should  be  made  which  reverses  a  long  established 
practice,  unsettles  rights  acquired  in  good  fcuth,  and  disturbs 
the  order  in  the  administration  of  public  justice,  unless  required 
by  the  strictest  constitutional  necessity. 
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Upon  principle^  authority,  and  reason,  in  mj  opinion,  the 
judgment  below  should  be  affirmed. 

Pettit,  C.  J. — I  concur  in  the  opinion  expressed  hj  Jus- 
tice BlDDLE. 

Opinions  filed  May  term,  1876 ;  petition  for  arellean^g  OTenuled  NoTon- 
ber  term,  1875. 


The  Risraa  Suk  and  Habtfobb  Turnpike  Co.  v.  Ham- 
ilton. 

TUBNPIKB  CoMFASY.—FlMdmg.—Jn  proceedings  to  condemn  lands  for  tlie 
use  of  a  turnpike,  the  complaint  must  show  over  what  pardcnlar  part  or 
parts  of  the  sections  the  road  is  located,  so  that  the  land  to  be  condemned 
can  be  ascertained  and  described  in  the  judgment  without  extrinsic  ef?i- 
dence. 

From  the  Dearborn  Circuit  Court. 

8.  B.  Downey,  J.  K.  Uum^paon,  and  2>.  T.  Downey,  fi>r 
appellant. 

WoBBEN,  J. — ^This  was  a  proceeding  by  the  appellant 
against  the  appellee,  to  condemn  certain  land  of  the  appellee 
for  the  use  of  the  appellant's  turnpike.  , 

The  proceedings  were  had  under  the  provisions  of  the  sev- 
enth section  of  the  act  of  1862,  authorizing  the  construction 
of  plank,  etc.,  roads.  1  G.  &  H.  475.  The  proceeding  was 
instituted  before  a  justice  of  the  peace  of  Ohio  couniy.  Notice 
was  given  to  the  justice  as  required  by  the  section  of  the  stat- 
ute above  mentioned,  and  a  summons  duly  issued  and  served 
npon  the  defendant. 

The  plaintiff  filed  before  the  justice  the  following  com- 
plaint, vis. : 
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«TheE.S.&H.T.Co.     V   Before  James  HemphiU,  Esq., 
Charles  E.^HamUton.      j '^»«*^^  «^  *^«  ^^- 

*^  The  Rising  San  and  Hartford  Turnpike  Co.  complains 
of  Charles  E.  Hamilton^  and  says  that  the  defendant  is  the 
owner  of  certain  lands  lying  in  llie  county  of  Ohio^  and  State 
of  Indiana^  described  as  follows^  to  wit :  Part  of  sections  thirty- 
two  and  thirty-one^  in  township  fonr^  range  one  west ;  that  the 
plaintiff  has  located  her  turnpike  upon  said  land^  being  of  (the) 
width  of  twenty  feet ;  that  said  Hamilton  refuses  to  relinquish 
the  right  of  way  of  said  land  upon  which  her  turnpike  is 
located,  as  aforesaid ;  wherefore  she  prays  that  the  damages 
that  would  result  to  said  Hamilton  from  her  appropriation  of 
said  land,  for  the  construction  of  her  said  turnpike,  be  assessed 
as  provided  by  law.^' 

Three  disinterested  persons  were  summoned  to  assess  the 
damages,  who  returned  an  assessment  of  the  sum  of  three  hun* 
dred  dollars.  From  this  assessment,  the  plaintiff  appealed  to 
the  Ohio  Circuit  Court,  as  provided  for  in  the  section  of  tiie 
statute  above  cited. 

On  motion  of  Hamilton,  the  venue  was  changed  to  the 
county  of  Dearborn. 

In  the  latter  court,  by  agreement  of  the  parties,  three  per* 
sons  were  appointed  as  assessors  of  the  damages,  who  returned 
their  assessment  at  the  sum  of  two  hundred  and  thirteen 
dollars. 

Hamilton  moved  for  a  new  trial,  but  his  motion  was  over- 
ruled. He  then  moved  in  arrest  of  judgment,  and  this  motion 
was  sustained,  on  the  sole  ground,  as  a  bill  of  exceptions 
states,  that  the  complaint  and  record  in  the  cause  did  not<x>n- 
tain  a  sufficiently  definite  description  of  the  real  estate  of 
which  condemnation  was  asked. 

•  Exception  was  taken  to  the  ruling,  and  error  is  assigned 
upon  it. 

The  statute  under  which  the  proceedings  were  had  provides 
(sec.  1),  that  the  articles  of  association  shall  set  forth  the  ^^  line 
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of  the  route,  and  the  place  to  and  fix>m  which  it  is  proposed 
to  construct  the  road.*' 

In  the  case  of  2%e  WeOem  PUmk-Boad  Oo.  v.  Stockton,  7 
Ind.  600,  it  was  held  that  it  was  not  contemplated  that,  in 
designating  the  line  of  route  and  termini  in  the  articles,  the 
company  ^ould  be  limited  to  a  precise  line. 

The  fourth  section  of  the  statute  provides  that  the  diiectois 
of  the  company  shall  proceed  to  locate  and  lay  out  the  road, 
etc.  This  Vrould  seem  to  be  required  to  be  done  after  the 
organisation  is  effected. 

The  seventh  section  provides,  that  ''  in  all  cases  where  any 
person  through  whose  land  said  road  shall  run,  shall  refuse  to 
relinquish  the  same,  or  where  a  contract  between  the  parties 
cannot  be  made  for  the  land,^'  proceedings  may  be  had  as 
therein  provided  for.  Neither  this  nor  any  other  section  of 
the  statute  requires,  in  terms,  that  a  specific  description  shall 
be  given  of  the  land  to  be  condemned.  In  this  the  statute 
differs  fix>m  that  on  the  subject  of  the  appropriation  of  land 
for  railroads.  The  latter  statute  requires  the  railroad  corpo- 
rations '^  to  deposit  with  the  clerk  of  the  circuit  or  other  court 
of  record  of  the  county  where  the  land  lies,  a  description  of 
the  rights  and  interests  intended  to  be  appropriated.^'  1  O. 
&  H.  509,  sec.  15. 

It  is  alleged  in  the  complaint  herein,  that  the  company  has 
located  her  turnpike  upon  the  land,  giving  the  sections,  town- 
ship, and  range  thereof,  and  the  width  of  the  strip  appropri- 
ated. But  it  does  not  appear  &om  the  complaint,  or  other- 
wise, over  what  particular  part  or  parts  of  the  sections  the  road 
is  located;  hence  a  judgment  could  not  be  rendered  condemn- 
ing any  particular  land  for  the  use  of  the  road. 

A  judgment  for  the  condemnation  of  land  for  the  use  of  a 
turnpike  company  should,  undoubtedly,  describe  the  land  con- 
demned so  that  it  may  be  ascertained  and  identified  without 
resort  to  parol  evidence.  For  analogous  cases,  see  Kwfiger  V. 
Oreen,  20  Ind.  38 ;  The  Eel  River  Draining  Association  v. 
Topp,  16  Ind.  242 ;  JSoweUy.  Zerbee,  26  Ind.  214;  Fanner  v. 
Pauley,  poH,  p.  583. 
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If  a  jadgment  had  been  rendered  in  this  case  condemning 
the  land  on  which  the  road  was  locat^d^  over  the  sections  men- 
tioned, still  the  land  condemned  could  not  have  been  ascer- 
tained without  extrinsic  evidence  showing  where  or  over  what 
part  of  the  sections  the  road  was,  In  point  of  &ct,  located.  We 
are  of  opinion,  therefore,  that  the  court  committed  no  error  in 
arresting  the  judgment. 

The  judgment  below  is  affirmed,  with  costs. 


«      Farmer  et  ai<.  «.  PauIiEY  et  al. 

Highway.— ^^i^Eettfiu^  qf  RtUicn,—A  petition  to  lay  out  and  open  a  high- 
way, which  describes  the  b^jnning  point  as  '*near"  the  comer  between 
the  north-west  and  north<«ast  quarters  of  a  certain  section,  without  desig- 
nating which  comer,  is  bad,  though  it  says  the  highway  is  to  run  from 
ihenoe  south  **  between  "  a  certain  eighty-acre  tract  of  land. 

From  the  Monroe  Circuit  Court. 

J.  JS.  Louden  and  Dunning  &  PiUmanj  for  appellants. 

J.  W.  Buakirk  and  H.  0.  Dtmcan,  for  appeUees. 

Downey,  J. — ^This  was  a  proceeding,  on  petition,  to  lay  out 
and  open  a  public  highway,  commenced  before  the  Board  of 
Commissioners  of  Monroe  County.  Viewers  were  appointed 
and  reported  in  &vor  of  the  public  utility  of  the  road,  etc. 
Upon  remonstrance  by  the  appellants,  other  viewers  were 
appointed,  who  also  reported  in  &vor  of  the  utility  of  the  road, 
and  an  order  was  thereupon  made  that  the  road  be  opened,  etc. 

The  remonstrants  appealed  to  the  circuit  court,  where, 
among  other  proceedings,  there  was  a  trial  by  a  jury  and  a 
verdict  that  the  highway  would  be  of  public  utility. 

A  motion  for  a  new  trial',  and  also  in  arrest  of  judgment, 
were  made  and  overruled,  and  judgment  rendered  on  the  ver* 
diet 
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The  first  question  presented  relates  to  the  sufficiency  of  the 
petition.  It  is  claimed  by  counsel  for  the  appellant  that  it  is 
insufficient,  because  it  does  not  sufficiently  describe  the  begin* 
ning  and  termination  of  the  road^  and  proposes  to  run  the  same 
between  the  lands  of  two  adjoining  owners.  The  descriptioa 
in  the  petition  of  the  proposed  highway  is  as  follows: 

'^  Commencing  north  of  the  Louisville,  New  Albany,  and 
Chicago  Railway,  in  the  road  leading  from  Bloomington  to 
the  Vernal  meeting-house  and  White  Hall  track,  near  the  cor- 
ner between  the  north-west  quarter  of  section  thirty-six  and 
the  north-east  quarter  of  said  section,  in  township  nine,  range 
two  west;  thence  south  between  the  east  half  of  the  north- 
west quarter  of  section  thirty-six,  owned  by  Samuel  and  Baker 
Johnson,  one  hundred  and  sixty  rods ;  thence  south  between 
the  east  half  of  the  south-west  quarter  o{  section  tlfirty-six, 
owned  by  Van  H.  Swearingen,  one  hundred  and  sixty  rods, 
until  it  strikes  the  Bloomington  and  White  Hall  road,  all  of 
said  lands  in  township  nine  north  of  range  two  west.'' 

We  are  of  the  opinion  that  the  objection  to  the  petition  is 
well  taken.  The  beginning  point  cannot  be  found.  It  is  said 
to  be  ''  near ''  the  comer  between  the  north-west  quarter  of 
section  thirty-six  and  the  north-east  quarter  of  that  section. 
The  word  '^near''  leaves  the  matter  entirely  too  indefinite. 
Then  it  does  not  appear  to  which  of  fiie  comers  between  the 
two  quarter  sections  it  is  near,  whether  that  at  the  north  or 
that  at  tiie  south  end  of  the  dividing  line. 

Counsel  for  appellee  meet  the  objection  in  this  way.  They 
say  :  "  If  the  location  of  the  roads  mentioned  did  not  give  the 
starting  point  with  certainty,  the  statement  that  the  proposed 
road  begins  in  the  road  leading  from  Bloomington,  etc.,  and 
thence  runs  south  between  certain  lands,  tiie  description  of 
which  is  given,  would  certainly  be  sufficient,  and  the  additional 
statement  that  the  starting  point  was  near  a  certain  comer 
would  not  vitiate  a  description  otherwise  good,"  etc. 

Unfortunately  for  this  argument,  the  route  of  tiie  pro- 
posed road  is  not  described  as  running  on  the  line  between 
any  two  tracts  of  land.     The  language  is,   '^  thence  sooth 
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between  the  east  half  of  the  north-west  quarter  of  section 
thirty-six,  owned  by  Samuel  and  Baker  Johnson,  one  hundred 
and  sixty  rods,'^  for  its  first  course  and  distance.  The  next 
is,  "  thence  south  between  the  east  half  of  the  south-west  quar- 
ter of  section  thirty-six,  owned  by  Van  H.  Swearingen,  one 
hundred  and  sixty  rods,  until  it  strikes  the  Bloomington  and 
White  Hall  road.''  How  it  can  be  understood  what  is  meant 
by  running  "between ''  a  certain  eighty-acre  tract  of  land  one 
hundred  and  sixty  rods,  we  cannot  tell.  If  it  had  been  said 
that  the  route  ran  on  the  line  between  the  designated  tract  and 
some  other  tract,  we  could  have  comprehended  the  meaning. 
This  peculiar  part  of  the  attempted  description  adds  no  cer- 
tainty to  the  description  of  the  proposed  highway.  This  objec- 
tion was  made  before  the  commissioners  and  again  urged  in 
the  circuit  court. 

It  seems  to  us  that  the  description  of  the  proposed  highway 
is  too  indefinite,  and  that  the  petition  should,  for  this  reason^ 
have  been  held  insufficient. 

The  other  questions,  some  of  which,  we  think,  would  have 
required  us  to  reverse  the  judgment,  we  need  not  now  consider. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded| 
with  instructions  to  sustain  the  motion  in  arrest  of  judgment. 


The  State,  ex  bel.  Attobney  Genebal,  v.  Temple. 

'BLEJiinjSQ,--€hmpkdrU  to  Beeovcr  Docket  Fees  of  CMc—A.  complaint  hj  the 
,  State  against  a  derk  of  a  circuit  court,  allying  that  the  clerk  received  a 
certain  sum  of  money  as  docket  fees  and  unclaimed  witness  fees,  belong- 
ing to  the  State,  which  he  has  retained  for  more  than  one  year,  alleging 
a  demand ;  or  allying  that  such  derk  is  indebted  to  the  State  in  a  cer- 
tain sum  for  docket  fees,  witness  fees,  and  unclaimed  moneys  belonging 
to  estates,  which  he  has  retained  for  more  than  a  year,  and  alleging  a 
demand,  is  good,  under  the  foorth  section  of  the  act  of  March  10th,  1878L 
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From  the  Crawford  CSronit  Court 

J.  C.  Denny,  Attorney  General^  and  O.  A.  Buskirk,  Attor- 
ney General^  for  appellant. 

E.  R.  Hatfield,  E.  M.  Traoewdl,  W.  N.  TraceweU,  W.  H. 
Peckinpaugh,  and  Woodbury,  PeekirgfHiugh  &  Zenor,  for  appel- 
lee. 

BiBDiiE,  C.  J, — ^The  State;  on  the  relation  of  the  attorney 
general;  sued  the  appellee^  as  clerk  of  the  Crawford  Circuit 
Court.  The  amended  complaint  contains  two  paragraphs.  The 
first  alleges  that  the  appellee^  as  such  clerk;  received  large 
sums  of  money  as  docket  fees  and  unclaimed  witness  fees, 
belonging  to  tiie  State,  which  he  had  retained  more  than  a 
year.    Demand. 

The  second'  paragraph  avers  that  the  appellee  is  indebted  to 
the  State  in  a  large  sum  of  money  for  docket  fees,  unclaimed 
witness  fees,  and  unclaimed  moneys  belonging  to  estates, 
which  he  had  retained  more  than  one  year.    Demand. 

The  averments  are  all  formally  made,  with  proper  time  and 
place. 

Demurrers  were  filed^  to  each  paragraph  of  the  complaint, 
alleging  a  want  of  sufficient  facts,  and  sustained  by  the  court. 
Exception,  and  appeal  taken  by  the  State. 

The  fourth  section  of  the  act  of  March  10th,  1873,  requires 
the  clerks  of  circuit  courts  '^  to  make  out  and  forward  to  the 
attorney  general  within  ten  days  after  the  close  of  the  term 
of  each  circuit  court,  a  statement  of  all  fines  assessed  and  for- 
feitures entered  during  such  term.*' 

The  ninth  section  enacts,  that  ^'  it  shall  be  the  further  duty 
of  the  attorney  general  to  ascertain  firom  time  to  time  the 
amounts  paid  to  any  public  officer  of  the  State,  or  any  county 
officer,  or  other  person,  for  unclaimed  witness  fees,  court 
docket  foes,  license,  money  unclaimed  in  estates  or  guardian- 
ships, fines  or  forfeitures,  or  moneys  that  escheat  to  the  State 
for  want  of  heirs,  or  from  any  other  source  where  the  same  is 
by  any  law  required  to  be  paid  to  the  State,  or  any  officer  in 
trust  for  the  State ;  and  in  all  cases  where  the  officers  whose 
duty  it  shall  be  to  collect  the  same  shall  foil,  n^lect  or  refuse 
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£>r  twelve  months  after  the  cause  of  action  in  &yor  of  the 
State  ishall  have  accrued,  or  shall  fiiil,  neglect,  or  refuse  to  sue 
£>r  and  proceed  to  recover  any  property  belonging  to  or  which 
may  escheat  to  the  State,  the  said  attorney  general  shall  insti- 
tote  or  cause  to  be  instituted  and  prosecuted  all  necessary  pro- 
ceedings to  compel  the  payment  or  recovery  of  any  such 
property .''    Acts  1873,  p.  18. 

The  complaint  is  founded  upon  this  act.  The  appellee  has 
not  filed  any  brief^  cited  any  authority,  or  pointed  out  any 
defect  in  the  complaint,  and  we  can  perceive  none.  We  think 
it  is  good. 

The  judgment  is  reversed ;  cause  remanded,  with  instmctionB 
to  overrule  the  demurrer,  and  for  ftirther  proceedings. 


BUBB  ET  Ali.  V.  WlIiSON. 

Bastasdy.— .Beleoas  of  Swrtty  on  Band.—The  surety  on  a  bastardy  bond, 
given  before  a  justice  of  the  peace,  for  the  appearance  of  tbe  defendant 
at  the  next  term  of  the  circuit  court,  is  only  bound  that  the  defendant  will 
appear  at  and  during  that  term,  and  not  depart  without  leaTe,  and  abide 
the  judgment  and  orders  of  the  court  in  the  premises,  and  if  the  cause  is 
continued  without  a  new  bond,  the  surety  will  be  released. 

From  the  Greene  Common  Pleas. 

A.  G.  Cavins  and  Allen  &  Mack,  for  appellants. 

Downey,  J. — ^The  appellee  sued  the  appellants.  Philander 
Burr  and  Charles  W.  Dixon,  alleging  in  her  complaint  that 
the  defendants,  on  the  8th  day  of  May,  1871,  by  their  certain 
written  obligation  of  that  date,  acknowledged  themselves  to 
be  bound  to  the  State  of  Indiana  in  the  sum  of  six  hundred 
dollars,  a  copy  of  which  obligation  is  filed  with  and  made  part 
•f  the  complaint,  conditioned  for  the  appearance  of  said 
defendant  Dixon  at  the  next  term  of  said  common  pleas  court, 
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which  was  held  in  May^  1871^  and  at  which  term  of  said  court 
8aid  cause  was  continued  until  the  September  term  of  said 
court ;  and  the  said  plaintiff  avers^  that  at  said  September 
term  of  said  courts  1871^  she  recovered  a  judgment  against 
said  Charles  W.  Dixon,  for  the  sum  of  five  hundred  dollars, 
for  the  maintenance  of  her  bastard  child,  which  amount  was  to 
be  paid  in  certain  instalments,  fifty  dollars  of  which  was  to 
be  paid  immediately,  and  the  whole  of  said  judgment  to  be 
replevied;  and  the  said  plaintiff  further  avers,  that  said 
Charles  W.  Dixon  fiiiled  to  appear  at  said  September  term  of 
said  court,  and  fidled  to  pay  said  fifty  dollars,  or  any  part 
tiiereof,  and  to  replevy  said  judgment,  or  any  part  thereof,  but 
has  wholly  failed  to  appear  or  comply  with  the  conditions  of 
his  said  bond ;  wherefore,  etc. 

The  bond  is  as  follows : 

^' We,  the  undersigned,  are  bound  to  the  State  of  Indiana 
in  the  sum  of  six  hundred  dollars,  subject  to  the  conditions 
following :  Whereas,  in  a  proceeding  by  the  State,  on  the  rela- 
tion of  Martha  Wilson,  against  the  undersigned,  Charles  W. 
Dixon,  on  a  charge  of  bastardy,  before  S.  H.  Lockwood,  a 
justice  of  the  peace,  of,"  etc.,  ''the  said  justice  has  this  day 
required  the  said  Charles  W.  Dixon  to  enter  into  this  recog- 
nizance bond.  Now,  if  the  said  Charles  W.  Dixon  shall  appear 
in  the  common  pleas  court  of  Greene  county  on  the  first  day 
of  the  next  term,  to  answer  to  said  charge,  and  shall  not  depart 
said  court  without  leave,  and  shall  abide  the  judgment  and 
orders  of  said  court  in  the  premises,  then  this  bond  shall  be 
void.    Dated  this  8th  day  of  May,  1871, 

"Chables  W.  Dexon, 

"P.  BUER. 

''Approved  by  me.  S.  H.  Lockwood,  J,  P." 

Dixon  was  not  served.  Burr  demurred  to  the  complaint^ 
on  the  ground  that  the  same  did  not  state  &cts  sufficient  to 
constitute  a  cause  of  action,  and  his  demurrer  was  overruled. 
He  then  answered  in  two  paragraphs.  The  first  was  a  general 
denial.  In  the  second,  he  admits  the  execution  of  the  bond^ 
and  insists  that  the  plaintiff  ought  not  to  recover,  beoanse  he 
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says  he  executed  the  said  bond  on  the  8th  day  of  May,  1871, 
for  Dixon's  appearance  at  the  then  next  term  of  the  common 
pleas  of  the  county ;  that  the  justice  of  the  peace  before  whom 
the  proceedings  were  instituted  filed  a  transcript  thereof  and 
the  papers  in  the  cause  in  the  office  of  the  clerk  of  said  court 
on  the  10th  day  of  May,  1871 ;  that  the  time  for  tke  holding 
of  said  next  term  of  said  court,  in  said  county,  was  the  15th 
day  of  May,  1871 ;  that  on  the  second  day  of  said  term  of 
said  court,  said  Dixon  appeared  in  said  court  and  filed  his 
answer  to  said  complaint,  in  bastardy,  of  plaintiff  against  him, 
and  on  the  sixth  day  of  said  term  of  court  said  cause  was  con- 
tinued to  the  next  term  of  said  court,  at  said  Dixon's  costs. 
Copies  of  the  affidavit  and  proceedings  in  bastardy  before 
the  justice  of  the  peace,  the  answer  of  Dixon  at  the  May  term, 
1871,  and  the  order  of  the  court  at  that  term,  are  made  part 
of  the  answer. 

It  is  fiirther  alleged  that  Dixon  appeared  at  the  May  term 
of  said  common  pleas  for  1871,  on  the  first  day  of  the  term, 
and  firom  day  to  day  until  the  sixth  day  of  the  term,  and  was 
present  in  court  at  the  time  the  cause  was  continued  to  the 
then  next  term  of  said  court,  and  in  all  things,  at  said  term 
of  court,  did  abide  the  judgment  and  orders  of  said  court,  and 
did  not  depart  firom  said  court  without  leave  or  until  after  the 
final  disposition  of  said  cause  at  said  term  of  said  court ;  that 
at  said  May  term,  1871,  said  cause  was  continued  until  the 
September  term,  1871,  without  requiring  of  said  Dixon  a  bond 
fi>r  his  appearance  at  said  September  term ;  wherefore,  etc. 

The  plaintiff  demurred  to  the  second  paragraph  of  the 
answer,  and  her  demurrer  was  sustained,  and  there  was  final 
judgment,  upon  a  trial  by  the  court,  fi>r  the  plaintiff  fi>r  the 
amount  of  the  bond. 

The  errors  assigned  are  the  overruling  of  the  demurrer  to 
the  complaint,  and  the  sustaining  of  the  demurrer  to  the  second 
paragraph  of  the  answer. 

There  is  but  one  question  made  by  counsel  fi>r  the  appellant^ 
and  that  is,  that  as  Dixon  appeared  at  the  May  term,  1871,  of 
the  common  pleas,  abided  the  orders  of  the  oonrt,  and  did  not 
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depart  without  leave,  the  bond  on  which  the  action  is 
founded  became  Jundua  offieio,  had  performed  its  office,  and 
was  at  an  end.  In  other  words,  it  is  assumed  that  when  the 
action  at  the  May  term  was  continued,  and  the  defendant 
IMxon  was  allowed  to  leave  without  being  required  to  ent^ 
into  a  new  recognizance  for  his  appearance  at  the  September 
term,  and  no  forfeiture  of  his  bond  was  taken  at  the  May  term, 
his  surety  was  no  further  bound ;  that  no  forfeiture  of  the 
bond  at  the  next  term  could  be  taken,  nor  any  liability  thereon 
accrue,  on  account  of  anything  done  at  that  term. 

The  fourth  section  of  tiie  bastardy  act,  under  which  the  bond 
in  question  was  executed,  reads  as  follows : 

'^  If  the  justice,  on  hearing,  adjudge  the  defendant  to  be  the 
fether  of  such  child,  he  shall,  if  such  defendant  is  in  custody, 
require  him  to  give  bond  in  a  sum  not  less  than  two  hundred, 
nor  more  than  ten  hundred  dollars,  with  sufficient  sureties, 
payable  to  the  State  of  Indiana,  and  conditioned,  that  he  will 
appear  at  the  next  term  of  the  circuit  court  of  such  county,  to 
answer  such  complaint,  not  depart  without  leave,  and  abide 
the  judgment  and  orders  of  such  court ;  or  filling  therein,  that 
he  will  pay  such  sums  of  money,  and  to  such  person,  as  may 
be  adjudged  by  such  court ;  and  shall  transmit  such  bond, 
together  with  a  transcript  of  his  proceedings  and  the  other 
papers  in  the  cause,  without  delay,  to  the  clerk  of  the  circuit 
court  of  the  proper  county ;  and  if  such  defendant  shall  fidl 
to  give  such  bond,  such  justice  shall  commit  him  to  jail  until 
discharged  by  law ;  such  bond,  or  any  bond  given  by  such 
defendant  on  any  continuance  or  arrest,  may  be  put  in  suit  by 
any  person  in  whose  favor  the  court  may  adjudge  any  sum  of 
money  in  such  prosecution.'^     2  6.  <&  H.  625. 

An  act  was  passed  in  1853,  giving  the  court  of  conmion 
pleas  jurisdiction  also  in  such  cases.  Acts  1853,  p.  13.  This 
act  is  printed  on  p.  626,  2  6.  &  H. 

The  bond,  as  will  be  seen,  omitted  the  clause  required  by 
section  4,  which  reads  thus :  ^^or  failing  therein,  that  he  will 
pay  such  sums  of  money,  and  to  such  person,  as  may  be 
adjudged  by  such  courf    As,  however,  ike  defendant  Dixon 
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did  not  &il  to  appear  at  the  term  of  the  court  to  which  he  was 
recognized,  this  omission  would  seem  immaterial,  so  &r  as  this 
case  is  concerned. 

The  bond  in  suit  required  the  defendant  to  appear  at  court 
on  the  first  day  of  the  next  term,  to  answer  the  charge  which 
had  been  made  against  him,  not  to  depart  the  court  without 
leave,  and  to  abide  the  judgment  and  orders  of  the  court  in 
the  premises.  It  seems  to  be  contemplated  hj  the  statute  that 
on  a  continuance  of  the  cause  there  shall  be  a  new  bond  taken. 
Besides  section  4,  which  we  have  already  copied,  section  8  of 
the  act  reads  as  follows: 

"  Upon  any  continuance  granted  either  party,  the  court  or 
justice  granting  the  same  shall  require  of  the  defendant  a  like 
bond  as  is  required  in  the  fourth  section  of  this  act,  or  commit 
him  to  jail  for  failure  to  give  such  bond,  and  such  defendant 
may  be  discharged  from  custody  in  the  same  manner  as  in  the 
fifth  section  of  this  act  provided.'^ 

It  seems  but  reasonable  to  hold  that  the  bail  who  signs  the 
bond  before  the  justice  of  the  peace  should  only  be  bound  that 
the  defendant  will  appear  at  and  during  the  term  of  the  court 
to  which  he  is  required  to  appear  by  the  terms  of  the  bond, 
that  he  will  not  depart  without  leave,  and  will  abide  the  judg- 
ment and  orders  of  the  court  in  the  premises,  and  tlmt  he 
should  not  be  bound  by  his  bond  indefinitely  for  the  appear- 
ance, etc.,  of  the  defendant.  We  think  this  must  be  held  to  be 
the  rule  in  view  of  the  eighth  section,  mipra.  That  section 
is  peremptoiy  in  the  requirement  that  upon  any  continuance, 
etc.,  the  court  or  justice  "  shall  require  of  the  defendant  alike 
bond  as  is  required  in  the  fourth  section.^'  It  may  be  pre- 
sumed that  the  bail  became  bound  in  view  of  that  section, 
and  upon  the  supposition  that  upon  any  continuance  a  new 
bond  would  be  given,  and  his  liability  be  thus  terminated.  If 
there  is  any  analogy  between  this  bond  and  recognizance  in 
criminal  cases,  the  following  authorities  sustain  the  view  which 
we  have  expressed :  JSiser  v.  The  State^  13  Ind.  80,  and  Tucker 
Y.TheSuae,13Ixkd.3S2. 
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The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  sustain  the  demurrer  to  the  complaint. 


^KUiEY  f>.  SCHAWi^GKBR* 

Pboitibboby  Note.— Atrfio.— In  a  suit  against  tbe  maker  of  a  promiaaorj 
note  payable  at  a  bank  in  this  State,  it  is  not  neoessary  to  make  persons, 
who  have  held  it  before  maturity  as  owners,  forvalne,  by  delivery,  parties 
tothesoit 

BAMB.--Bight  <^  Holder  in  Bad  FoM  to  Secowr^  if  He  PuTC^^  Who 

Hdd  in  Oood  FaUlL—ln  a  suit  by  the  holder  of  a  negotiable  promissory 
note  against  the  maker,  where  the  note  had  been  delivered  by  the  payee, 
iar  value  and  before  maturity,  to  a  third  person  who  delivered  it  to  the 
plaintiff  before  maturity  for  value,  where  the  evidence  tended  to  show 
that  the  note  was  obtained  by  fraud,  and  that  the  plaintiff  ought  to  have 
suspected  its  fraudulent  character  when  he  purchased  it,  but  where  there 
was  no  evidence  tending  to  impeach  the  good  faith  of  the  person  from  whom 
the  i>laintiff  acquired  it,  the  plaintiff  was  entitled  to  recover. 

Bamb. — ^The  holder  for  value  of  a  negotiable  promissory  note,  acquired 
before  maturity,  may  recover  on  the  note,  though  he  was  fully  informed 
that  it  was  obtained  from  the  maker  by  fraud,  if  he  obtained  it  from  a 
previous  holder  who  took  the  note  in  the  usual  course  of  business,  in  good 
faith,  and  for  value,  and  in  such  case  the  burden  of  showing  that  the  pre- 
vious holder  acquired  it  in  bad  faith  is  upon  the  maker. 

Prom  the  Clay  Common  Pleas. 

Rose  &  Stepheneon,  H.  Teter,  and  O.  D.  Teter,  for  appellant. 

D.  E.  Williamson  and  A.  Doggy,  for  appellee. 

Downey,  J. — Suit  by  the  appellant,  as  holder,  against  the 
appellee,  as  maher^  of  the  following  promissory  note : 

''  $250.  OcTOBEB  1st,  1868. 

"On  or  before  the  1st  day  of  April,  1869,  for  value  received, 
I,  the  subscriber,  of  Harrison  Tp.,  county  of  Clay,  State  of 
Indiana,  promise  to  pay  Alfred  Ingalls,  or  bearer,  two  hun- 
dred and  fifly  dollars,  at  First  National  Bank  of  Lafityette, 
Indiana,  with  interest  It  being  for  ike  profitB  on  ten  seedeia 

''Jacob  Bchawackeb.'' 
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There  was  a  second  paragraph  of  the  complaint^  which  was 
on  an  ac<3oant^  but  it  need  not  be  farther  noticed. 

The  paragraph  on  the  note  alleges  its  delivery  by  the  payee, 
for  value,  to  one  Jones,  and  that  Jones,  for  value,  delivered 
the  same  to  the  plaintiff  before  its  maturity.  Ingalls  and 
Jones  were  made  defendants  to  the  suit,  but  this  was  wholly 
unnecessary,  as  the  ownership  of  the  note  passed  by  delivery, 
and  the  holder  could  sue  in  his  own  name,  the  note  being  made 
payable  in  bank. 

The  defendant  pleaded  to  the  paragraphs  of  the  complaint: 

1.  A  general  denial. 

2.  Payment. 

3.  To  the  first  paragraph  of  the  complaint  a  verified  denial 
of  the  execution  of  the  note. 

4.  To  the  same  paragraph  of  'the  complaint  want  of  con- 
sideration known  to  the  plaintiff  when  he  purchased  the  note. 

6  and  6.  Failure  of  consideration  in  different  forms. 

7.  That  plaintiff  was  not  the  owner  of  the  note,  but  was 
only  collecting  the  same  for  Jones. 

8.  That  plaintiff  was  not  the  owner  of  the  note,  but  was 
oollecting  it  for  Ingalls. 

9.  That  plaintiff  was  not  the  owner  of  the  note,  but  was 
collecting  the  same  for  Ingalls  and  Jones. 

Separate  demurrers  to  the  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  and  ninth  paragraphs  of  the  answer  were  filed,  which 
were  sustained  as  to  the  fifth,  sixth,  seventh,  eighth,  and  ninth, 
overruled  as  to  the  fourth,  and  not  disposed  of  at  all  as  to  the 
third. 

Reply :  1.  General  denial. 

2  and  3.  To  fourth  paragraph,  a  consideration  for  the  note, 
setting  it  out. 

Trial  by  jury,  verdict  for  plaintiff  for  the  amount  of  the 
account  only,  motion  by  plaintiff  for  new  trial  overruled,  and 
final  judgment. 

The  overruling  of  the  motion  for  a  new  trial  is  assigned  as 
error. 

Vol,  L,— 38 
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Among  the  reasonfi  for  a  new  trial,  it  was  alleged  that  the 
evidence  was  insufficient  to  justify  the  verdict  of  the  jury,  and 
that  the  court  had  erred  in  giving  certain  instructions  and  refus- 
ing to  give  certain  others. 

We  think  the  evidence  did  not  justify  the  verdict  of  the 
jury  in  disallowing  the  note.  It  is  proved  that  the  defendant 
executed  the  note.  There  is  some  evidence  tending,  though 
not  strongly,  to  show  that  the  signature  of  the  defendant  to 
the  note  was  obtained  by  fraud ;  and  so  there  was  evidence  tend- 
ing slightly  to  show  that  the  plaintiff  ought  to  have  suspected 
the  fraudulent  character  of  the  note  at  the  time  he  purchased 
it  of  Jones.  There  was  no  evidence,  however,  tending  in  the 
slightest  degree  to  impeach  the  good  &ith  of  Jones^  title  to 
the  note. 

Had  the  plaintiff  been  fully  informed  that  the  note  had  been 
obtained  from  the  defendant  by  fraud,  yet,  unless  the  title  of 
Jones,  from  whom  he  purchased  it,  was  impeached,  he  can 
recover.  Herdh  v.  Davis,  34  Ind.  380.  The  note  needed  no 
indorsement  to  make  it  negotiable.  It  passed  by  delivery 
merely.  Chitty  Bills  &  Notes,  227.  The  presumption  is, 
in  the  absence  of  any  evidence  to  the  contrary,  that  Jones  had 
taken  the  note  in  the  usual  course  of  business,  and  for  value. 
Edwards  Bills  &  Notes,  312 ;  Nekon  v.  Churnig,  6  Hill  N.  Y. 
336.    He  took  the  note  before  maturity. 

The  instructions  of  the  court  presented  the  case  to  the  juiy 
upon  the  theory  that  if  the  plaintiff  had  notice  of  the  fi^ud, 
he  could  not  recover,  without  any  reference  to  the  circum- 
stances under  which  Jones  acquired  and  held  it.  For  these 
reasons,  the  judgment  must  be  reversed. 

Thejudgmentisreversed,withcosts,and the  cause  remanded 
with  instructions  to  grant  a  new  trial. 
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Ball  v.  The  State. 

InToaaoATmo  Liquob. — Sale  to  Minor  for  Medical  J^nrpoeea. — ^A  penan  who 
sells  intozicatmg  liquor,  on  a  proper  occasion,  in  good  faith  and  with  due 
cantion,  for  medical  purposes  only,  is  as  much  shielded  hj  the  spirit  of 
the  act  of  Fehraarj  27th,  1873,  as  if  he  were  exempted  from  the  penalties 
of  the  act  by  express  words.    This  role  is  applicable  to  sales  to  minors. 

From  the  Montgomery  Circuit  Court 

M.  D.  White,  J.  E.  McDonald,  J.  M.  BuUer,  F.  B.  McDonn 
old,  and  O.  (7.  BuUer,  for  appellant. 

0.  A.  Buddrh,  Attorney  Greneral^  for  the  State. 

BiDDLE^  C.  J. — Prosecution  by  affidavit  and  information^ 
against  the  appellant,  for  selling  intoxicating  liquor  to  Albert 
G.  Naylor,  a  minor. 

A  motion  to  quash  the  proceedings  was  properly  overruled^ 
and  needs  no  further  notice. 

The  appellant  pleaded  not  guilty,  was  tried  by  a  jury,  con- 
victed, and  fined. 

The  evidence  and  instructions  are  properly  before  us,  and 
errors  regularly  assigned  questioning  their  validily. 

Albert  G.  Naylor  testified :  **  My  namB  is  Albert  G.  Nay- 
lor ;  am  going  to  school  at  Waveland ;  live,  when  at  home,  at 
Terre  Haute ;  I  got  liquor  iSrom  the  defendant,  which  was 
intoxicating;  got  it  for  medicinal  purposes;  the  liquor  I  got 
was  called  '  Warner's  English  Gin,'  put  up  in  sealed  bottles ; 
I  got  the  liquor  on  the  2d  day  of  May,  1873,  took  it  to  my 
room  at  my  boarding  house,  and  got  intoxicated  on  it  on  the 
3d  day  of  May ;  I  told  the  defendant,  when  I  first  went  to  him, 
I  wanted  it  as  medicine ;  he  refused  to  let  me  have  it ;  I  then 
went  to  Dr.  Steele,  after  seeing  him ;  I  took  a  prescription 
from  the  doctor  to  Mr.  Ball  (defendant) ;  on  the  prescription 
I  got  the  gin ;  I  am  sixteen  years  old." 

On  behalf  of  the  defence.  Dr.  A.  T.  Steele  testified:  I  am 
a  physician,  engaged  in  a  general  practice ;  have  been  prac- 
tising sixteen  years  at  Waveland ;  I  made  no  examination  of 
Naylor,  but  made  the  prescription  on  the  statement  he  made 
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of  bis  condition^  and  what  he  had  been  using  for  the  disease 
before  at  Terre  Haute ;  the*  gin  was  a  remedial  and  proper 
medicine  for  the  treatment  of  the  disease  that  he  represented 
to  me  he  was  laboring  under."  (Prescription  shown  him.)  "  I 
gave  this  prescription  to  young  Naylor." 

The  defendant;  Zephaniah  M.  Ball^  testified :  (Here  the  pre- 
scription was  shown  and  read  to  the  jury :  "  May  Ist,  1873. 
"S^.  English  gin,  one  bottle  for  A.  G.  Naylor.  Steele.'^ 
"The  prescription  was  presented  to  me  by  young  Mr.  Naylor ; 
he  came  complaining  of  being  sick,  and  wanted  the  gin,  and 
I  told  him  I  could  not  sell  it  to  him,  and  refused  to  let  him 
have  it ;  he  went  away,  and  in  two  or  three  hours  afterwards 
came  back  with  the  doctor's  prescription ;  I  then  let  him  have 
a  bottle  of  gin ;  it  is  called  'Warner's  English  Gin,'  and  oomes 
in  bottles  sealed  up,  with  paper  covers ;  this  gin  is  an  intoxi- 
cating liquor;  I  regarded  the  prescription  of  Dr.  Steele  as  a 
bonafde  prescription,  and  sold  the  gin  to  young  Naylor  in  the 
utmost  good  &ith.'' 

Among  other  instructions  given  to  the  jury,  the  court  gave 
the  following : 

'^  It  is  for  the  jury  to  determine  what  right  defendant.  Ball, 
had  to  sell  liquor  to*  a  minor  on  the  prescription  of  a  physi- 
cian. The  defendant.  Ball,  cannot  shelter  himself  under  the 
prescription  of  Dr.  Steele,  even  if  the  defendant  sold  the 
^  English  Gin'  to  this  minor  on  the  prescription  of  Dr.  Steele, 
in  ever  so  good  fidth ;  the  defendant  must  go  a  step  further, 
he  must  follow  the  article  sold,  and  see  that  it  is  not  used  for 
any  other  purpose  than  for  medicinal  purposes  by  such  minor. 
And  if  the  minor  afterwards  used  it  as  a  beverage  you  should 
find  the  defendant  guilty." 

The  main  rule  in  construing  a  statute  is  to  give  rational 
and  practical  effect  to  the  intention  of  the  law-making  power. 
All  other  rules  fell  within  this  fixed  principle  of  jurisprudence. 
A  clause  in  a  statute  which  is  repugnant  to  the  general  act, 
and  cannot  be  construed  in  harmony  with  it,  must  be  held 
inoperative ;  so,  in  construing  a  statute,  all  effects  which  are 
unnatural^  absurd^  or  unjust  must  be  held  as  implied  exoep* 
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tions,  the  same  as  if  they  were  expressed  in  words.  Thus, 
the  law  mentioned  by  Pnffendor^  which  forbade  a  layman  to 
*^  lay  hands  on  a  priest/*  was  held  to  extend  only  to  him  who 
had  hurt  a  priest  with  a  weapon ;  and  the  Bolognian  law,  also 
fiom  Pnfiendori^  which  enacted  that  "whoever  drew  blood  in 
the  street  should  be  punished  with  the  utmost  severity,''  was 
held  not  to  extend  to  the  surgeon  who  opened  a  vein  of  a  per- 
son that  fell  down  in  the  street  with  a  fit.  These  are  trite 
examples,  but  very  apt.  Lindlejf  v.  Sraxtar^  27  Ind.  66; 
JJie  People  v.  Board  of  OoTnmiamoners,  etc.,  3  Scam.  163. 

The  intention  of  the  legislature  in  enacting  the  statute  of 
February  27th,  1873,  plainly  was  to  repress  intemperance,  and 
more  particularly  in  section  6,  on  which  this  prosecution 
rests,  to  protect  minors  firom  the  seductions  of  the  bowl,  and 
the  indiscreet  use  of  intoxicating  drinks;  and  although,  in  its 
terms,  the  act  makes  no  exceptions  in  &vor  of  druggists  or 
physicians  in  selling  and  administering  intoxicating  liquors, 
when  necessary  for  medical  uses,  yet  it  must  not  be  held  so 
inexorable  as  to  override  and  destroy  other  rights,  and  prohibit 
the  use  of  spirits  for  legitimate  and  necessary  purposes,  which 
are  equally  under  the  protection  of  the  law.  The  instruction 
given  to  ^e  jury  by  the  court  in  this  case  would  tend  to  pre- 
vent parents  or  employers  from  sending  minors  with  prescrip- 
tions to  druggists  for  medicines,  which  might  happen  to  con- 
tain intoxicating  liquor;  it  would  embarrass  physicians  in 
the  administration  of  medicinal  remedies,  impose  impractica- 
ble, if  not  impossible,  duties  oiQ  druggists,  and  often  endanger 
the  lives  of  patients.  We  cannot  suppose  that  the  legislature 
had  any  such  intention  in  the  enactment  of  the  law ;  and  we 
think  that  any  person  who  sells  intoxicating  liquor,  on  a 
proper  occasion,  in  good  &ith  and  with  due  caution,  for  med- 
ical purposes  only,  is  as  much  shielded  by  the  spirit  of  the  act 
as  if  he  were  exempted  from  the  penalty  by  express  words.  In 
this  view  we  are  fully  supported  by  our  own  authorities,  as 
well  asL  by  those  of  other  states.  Donnell  v.  The  l^ate,  2  Lid. 
668;  Thommon  v.  The  J^ate,  16  Ind.  449;  Haber  v.  The 
State,  19  Ind.  467 ;  and  Jakes  v.  The  Stale,  42  Ind.  473. 
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We  think  the  conrt  erred  in  giving  the  instmctions  to  ilie 
JQiy,  and  that  the  evidence  is  insufficient  to  sustain  the  ver- 
dict. 

The  judgment  is  reversed^  and  the  cause  remanded^  with 
directions  to  sustain  the  motion  for  a  new  trial^  and  for  further 
proceedings. 


The  State^  ex  bel.  SHmy,  v.  Muxubk  et  al. 

Bastabdy.— CbminiAneiit— On  the  commitment  of  a  defendant  in  a  bastardy 
proceeding  for  a  failure  to  comply  with  the  final  order  of  the  oourt|  no 
writ  other  than  the  order  of  the  court  is  neoeBsaiy  to  authorue  his 
imprisonment 

EscAFB  OF  Pbibonsb. — In  an  action  againBt  a  sheriff  for  th^  escape  of  a 
prisoner,  the  law  knows  bat  two  kinds  of  escapes ;  one  volnntary  and  the 
other  negligent. 

SAMSL—Ne^iffeni  EBoapc—lt  is  no  defence  to  an  action  for  a  negligent  esci^w^ 
that  the  sheriff  used  care  in  keeping  the  prisoner. 

Same. — ^In  case  of  a  negligent  escape,  the  sheriff  is  liable,  prima  fade,  for 
the  amount  of  the  judgment,  with  accrued  interest,  but  he  maj  show  in 
mitigation  of  damages,  that  the  prisoner  had  no  proper^  or  means  with 
which  he  could  have  paid  or  secured  the  debt  in  whole  or  in  part,  and  that 
he  could  not  procure  the  same  to  be  replevied. 

Prom  the  Henry  Circuit  Court. 

Brown  &  Brown  and  R.  L.  PoJky  for  appellant. 

Jf.  JBL  ForhMTy  M.  L.  Bundy,  and  W.  M.  Wcftkms,  for 
appellees. 

Dowkey,  J. — ^In  a  prosecution  in  the  name  of  the  State,  on 
the  relation  of  Mary  Williams,  against  one  Elias  Harrold,  for 
the  support  of  an  iUegitimate  child,  Harrold  was  ordered  to 
pay  five  hundred  dollars  for  the  support  of  the  child,  and  was 
committed  to  jail  until  he  should  comply  with  the  order.  Shirk, 
the  relator,  was  appointed  by  the  court  trustee  to  collect  and 
pay  out  the  fund  for  the  support  of  the  child.    This  action  is 


NOVEMBER  TERM,  1875.  599 

The  State,  ex  rd.  Shirk,  v.  Mullen  et  aL 

on  the  bond  of  the  sheriff,  against  him  and  his  sureties,  and  it  is 
alleged  as  a  breach  of  the  condition  of  the  bond,  that  the  sheriff 
carelessly  and  negligently  allowed  Burrold  toescape  from  prison, 
and  that  he  has  not  since  been  recaptured  or  returned. 

Answer  in  five  paragraphs,  the  first  of  which  was  a  general 
denial,  and  demurrers  were  sustained  to  the  others.  No  ques- 
tion is  made  as  to  the  pleadings. 

Trial  by  jury,  and  verdictfor  the  plaintiff  in  the  sum  of  five 
dollars. 

Motion  by  the  plaintiff  for  a  new  trial  for  the  reasons  fol- 
lowing : 

1.  Because  the  verdict  is  contrary  to  law. 

2.  Because  of  error  in  the  assessment  of  the  amount  of 
recovery,  the  same  being  too  small. 

3.  Giving  charge  number  7  to  the  jury. 

4.  Refusing  to  give  charges  numbered  2,  3,  4,  5,  and  6, 
asked  by  the  plaintiff. 

It  is  urged  by  the  appellee  that  whatever  error  the  court 
may  have  committed  in  the  instructions,  the  judgment  cannot 
be  reversed,  for  the  reason  that  the  evidence  does  not  show  that 
the  prisoner  was  ever  legally  in  the  custody  of  the  sheriff.  We 
think  the  record  and  other  evidence  clearly  shows  that  the 
prisoner  was  committed,  by  order  of  the  court,  to  the  custody 
of  the  sheriff,  that  the  sheriff  took  charge  of  and  imprisoned 
him,  and  that  he  escaped  by  making  a  passage  through  the  wall 
of  the  jail.  No  writ,  other  than  the  order  of  the  court,  was 
necessary  to  authorize  the  commitment  of  the  defendant  in 
the  bastardy  case.  Charge  7  given  by  the  court  is  as  follows : 

"  If  you  find  for  the  plaintiff,  she  is  entitled  to  recover 
whatever  damages  has  been  actually  sustained  by  means  of  the 
escape.  The  defendants  in  this  case  are  only  liable  for  the 
damages  actually  sustained  by  the  relator,  not  exceeding  the 
amount  of  the  penalty  of  the  bond.  You  are,  therefore,  not 
bound  to  give  the  plaintiff  the  amount  of  the  judgment  in  the 
bastardy  case,  or  any  other  particular  amount,  but  just  such 
sum  as  will  compensate  the  plaintiff  for  the  actual  pecuniaiy 
damages  she  has  sustained  by  reason  of  the  escape.'^ 
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The  instractions  asked  and  refused  are  as  follows : 

'^  2.  If  you  find  for  the  plaintiff^  the  measure  of  damages 
will  be  the  amount  of  the  bastardy  judgment. 

'^  3.  If  you  find  for  the  plaintiff^  the  measure  o^  damages 
will  be  the  present  value  of  the  bastardy  judgment. 

''  4.  If  you  find  for  the  plaintiff^  the  measure  of  damages 
will  be  the  amount  of  the  bastardy  judgment  with  six  percent, 
interest  in  addition  on  each  instalment  as  is  due  fix)m  the 
time  due  until  this  time. 

*^  6.  The  solvency  or  insolvency  of  the  defendant  in  the  bas- 
tardy judgment  is  not  a  material  question  for  you  to  consider. 

^'6.  The  law  knows  but  two  kinds  of  escapes^  one  voluntary 
and  the  other  negligent^  and  it  is  no  defence  to  this  action  that 
the  sheriff  used  care  in  keeping  the  prisoner.'^ 

We  think  it  may  be  regarded  as  settled,  in  The  State  v. 
HamJiony  33  Ind.  502,  that  in  cases  like  this  the  sheriff  is 
liable,  in  case  of  a  voluntary  escape,  for  the  whole  amount  of 
the  judgment,  whether  the  prisoner  is  solvent  or  insolvent 
But  in  case  of  a  merely  negligent  escape,  while  prima  fojde 
the  amount  of  the  judgment  is  the  measure  of  damages,  the 
sheriff  may  show  in  mitigation  of  the  damages,  that  the  pris- 
oner had  no  property  or  means  with  which  he  could  have  paid 
or  secured  the  debt  in  whole  or  in  part,  and  that  he  could  not 
procure  the  same  to  be  replevied.  It  was  not  proved  in  this 
case  that  the  defendant  in  the  bastardy  case  had  no  property 
or  means  with  which  he  could  have  paid  or  secured  the  debt, 
and  that  he  could  not  procure  the  same  to  be  replevied,  and 
hence  the  instruction  of thecourt,  given  to  the  jury,  was  incorrect 
We  think,  under  the  evidence  given,  the  measure  of  damages 
was  the  amount  of  the  judgment,  with  any  interest  which  had 
accrued  on  it  or  on  any  part  of  it.  The  sixth  instruction 
asked  should  have  been  given.     The  State  v.  Hamilton,  supra. 

The  judgment  is  reversed,  with  costa,  and  the  cause  remanded, 
with  instructions  to  grant  a  new  trial. 

Pettit,  J. — I  dissent,  as  I  deny  the  right  to  imprison  in 
bastardy  cases  after  judgment. 


I2<TI5EIX:. 


ABATEMENT. 

See  Ck>BFOBATioN,  1 ;  FiAAinvo,  8. 

AFFIDAVIT. 

See  Pbactice,  17, 18. 

ALIBI. 

See  Criminal  Law,  40. 

ALTERATION  OF  WBITTEN  INSTBUMENT. 

See  Office  akd  Offices,  4^  5. 

AUeration  by  Stranger. — ^An  alteration  made  by  a  stranger  to  an  insfanunenl 
without  the  participation  of  a  party  interested,  is  a  mere  spoliation,  and 
the  rights  of  the  parties  are  not  affected. 

The  State,  ex  r«{.  Joebon  T'p,  y.  BergetaLy  496 

AMENDMENT. 

Variance  and  Amendment,—To  an  action  upon  a  promisBOiy  note,  the  defend- 
ant answered  that  he  was  a  resident  of  the  District  of  Columbia,  and 
try  the  law  of  that  district  the  action  was  barred  by  the  statute  of  limita- 
tions, setting  out  th^  statute.  On  the  trial,  the  statute  offered  in  evidence 
was  a  statute  of  the  State  of  Maryland,  adopted  by  an  act  of  CongresSy 
and  made  applicable  to  that  part  of  the  District  of  Columbia  where  the 
defendant  resided.  The  court  excluded  the  evidence  on  the  ground  of 
variance.  The  defendant  then  asked  leave  to  amend  so  as  to  avoid  the 
variance. 

JEGsIti  that  there  was  no  material  variance. 

Hidd,  also,  that  the  defendant  should  have  been  allowed  to  amend. 

Wright  V.  JbArwcm  et  oL,  Ea^rd,  454 

AMENDMENT  OP  STATUTE. 
See  Sheriff's  Sale,  2. 

1.  OonstUutiancd  Lauf.—An  amendatory  act  under  the  constitution  must piofesi 

to  amend  some  act  or  section  of  an  existing  statute,  and  an  amendatory 
statute  which  attempts  to  amend  a  section  whid^  has  already  been 
amended  is  unconstitutional  and  void.        Blahemore  v.  Dolan  etoL,  194 

2.  JBjfeel  cf  Amendment. — ^When  a  section  in  an  existing  law  is  amended,  it 

oeases  to  exist,  and  is  effectually  repealed  and  obliterated  from  the  stat- 
ute, and  the  section  as  amended  supersedes  such  original  section,  and 
becomes  incorporated  in  and  constitutes  a  part  of  the  original  act   J&» 
&  SAool  2Vtia<eei.— 0£eiet  and  ^bwnc^The  amendatory  act  of  Mazch  ISth, 
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1875,  in  leferenoe  to  the  election  of  school  tnutees  in  incorporated 
citieB  and  towxu  (Acts  Beg.  Bes.  1876,  p.  136).  Bnperseded  and  took  the 
place  of  the  amendatory  act  of  March  8th,  1873  (Acts  1873,  p.  68),  and 
to  ascertain  what  the  law  is,  the  last  act  most  be  looked  to  soleljr  and 
ezclusiyely.  lb, 

4.  Sam^—Bj  the  amendatory  act  of  March  12th,  1876  (Acts  B^.  Ses.  1876. 
p.  136^,  the  common  council  of  each  city  and  the  board  of  trustees  oi 
*    each  incorporated  town,  at  their  first  regular  meeting  in  June,  1876, 
were  to  elect  three  sdiool  trustees,  who  should  hold  their  offices  for  one, 
two,  and  three  years  respectively,  as  might  be  determined  by  lot       lb. 

APPEAL. 

See  City,  1. 

1.  JusetM  of  the  iVnoe.— From  a  judgment  of  a  justice  of  the  peace,  on  de&inlt 

of  the  nlaintiff,  dismissing  the  action  and  adjudging  costs  asninst  the 
plaintin,  an  appeal  may  be  taken  by  him.    LaufSrty  et  at.  ▼.  JS/dedt,  24 

2.  &xmA, — ^A  judgment  was  rendered  by  a  justice  of  the  peace  on  the  16th  of 

December,  and  the  defendant  filed  an  appeal  bond  which  was  afvproyed 
by  the  justice  on  the  15th  of  January  following,  and  the  transcript  and 
appeal  bond  were  filed  in  the  circuit  court  on  the  29th  of  the  same 
month. 
Hidif  that  the  iqppeal  was  perfected  within  the  required  time. 

Qlamooek  t.  jBoyw,  ^^ 

APPEABANCE. 

See  JuBiBDicnoN,  1,  3,  4. 

ABBEST  OF  JUDGMENT. 
See  CBiMiKAii  Law,  5,  6,  26. 

ASSIGNMENT  OF  EBBOB. 

See  Practigb,  10 ;  Sufbemb  Coubt,  2,  10, 12, 26,  29. 

ATTOBNEY. 

See  Husband  and  Wife,  9, 10, 11. 

1.  Sutpentionfrmn  Dractioe. — ^Where  a  judgment  has  been  recovered  against 

two  attorneys  as  partners,  for  money  collected  by  them  and  not  paid 
over  to  their  client,  and  where  the  partnership  has  been  dissolved,  ana  the 
debts  due  the  firm  for  fees  have  oeen  assigned  to  one  of  the  partners, 
who  has  assumed  to  pay  the  judgment,  a  failure  to  collect  and  apply 
such  debts  to  the  payment  of  the  judgment  will  not  authorize  the  suspen- 
sion of  the  attorney  to  whom  the  accounts  have  been  assigned. 

KeplerY.  JSJiingenmiUh  6<  oi.,  434 

2.  Lim  cf  Atiomey  on  JvdgmeiU  for  Alimony, — ^An  attorney  for  a  wife  in  an 

application  for  a  divorce,  who  obtains  a  iudffment  in  her  favor  for  ali- 
mony, may  enter  a  lien  on  the  judgment  lor  his  fee,  and  if  she  knows  of 
the  ben  and  assents  after  she  has  been  divorced,  to  Uie  amount  of  the  fee 
olaimed,  this  will  be  sufficient  to  fix  the  amount,  and  she  will  be  bound 
thereby.  PuJbMm  etaLy.  Tenmy&m^  466 

ATTOBNEY  GENEBAL. 

See  Couin*Y  Clebk. 

BANKBUPTCY. 

See  Pbingipaii  Ain>  Subett,  4. 
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BASTABDY. 
SeeEsGAFE;  FBACizcBy  14. 

L  ImpntomnaU  qf  D^andamt. — ^The  proeecuting  witneaB  in  a  bastardj  pro- 
oeediiuf  is  not  tlie  plaintiff  therein  within  tne  meaning  of  section  4, 1  G. 
h  H.  410,  which  provides  for  the  discharge  of  a  defendant  imprisoned 
by  civil  process,  on  failure  of  the  plaintiff  to  pay  the  cost  of  keeping  the 
defendant  imprisoned.  Ez  BaarU  JBoose^  149 

2.  ConddenOum, — ^To  a  soit  npon  a  promissory  note,  an  answer  by  the 
maker  that  the  payee  claimed  to  be  pregnant  with  a  bastard  child  by  the 
son  of  the  maker,  and  he  made  the  note  for  the  sole  purpose  of  main- 
taining the  child,  and  this  was  the  only  consideration,  shows  that  the 
note  was  given  without  consideration,  and  the  answer  is  good  on 
demurrer.  PoUery.  Marine,  444 

8.  Bdeam  of  Surely  on  B(md, — ^The  surety  on  a  bastardy  bond,  given  before 
a  justice  of  the  peace,  for  the  appearance  of  the  defendant  at  the  next 
term  of  the  circuit  court,  is  ouly  bound  that  the  defendant  will  appear  at 
and  during  that  term,  and  not  depart  without  leav&  and  abide  the  judg- 
ment and  orders  of  the  court  in  the  premises ;  and  if  the  cause  is  con- 
tinued without  a  new  bond,  the  surety  will  be  released. 

BurreidL  v.  Wilaon,  587 

4.  ChmmtmenL — On  the  commitment  of  a  defendant  in  a  bastardy  proceeding 
for  a  failure  to  comply  with  the  final  order  of  the  court,  no  writ  other 
than  the  order  of  the  court  is  necessary  to  authorize  his  imprison- 
ment. TkeSUUCy  ez  reL  Slwrk,  v.  MvJOm  ei  oL,  598 

BILL  OF  EXCEPTIONS. 
See  Bbookd,  1,  2 ;  Sufbeme  Goubt,  1,  4,  23. 
1.  Judge.'^Signmff  and^  Sealing  a  Mmeterial  AeL — Mandate, — ^The  mere  act 
of  signing  and  sealing  a  bill  of  exceptions  is  a  ministerial  act,  and  the 
Supreme  Court  may  compel  a  judge  to  sij^  and  seal^a  bill  <^  e±cep- 


tions,  where  it  is  shown  that  he  has  refused  so  to  do.  JeUey  v.  Boberts,  1 
2.  iSbme. — Pradioe, — AmUeaJtim  far  JIbmlafo.— The  application  for  a  writ  of 
mandate  to  compel  a  judge  to  sign  a  bill  of  exceptions  must  be  accom- 
panied by  the  bill  of  exceptions  presented  to  the  judge,  which  he  refused 
to  sign ;  and  such  bill  of  exceptions  should  be  attached  to  the  writ.  lb. 

5.  Same,—^  absolute  refusal  on  the  part  of  the  judge  to  perform  his  duty 

should  be  shown  as  a  condition  precedent  to  granting  a  mandamus  to 
compel  the  signine  of  a  bill  of  exceptions.  A  mere  qualified  and  tempo- 
rary refusal  or  delay  on  the  part  of  the  judge  does  not  amount  to  such  a 
refusal.  lb, 

4.  iSbme.— Where  the  return  of  a  judge  to  an  alternative  writ  shows  that  he  is 
willing  to  sign  a  true  bill  of  exceptions,  but  aUeees  that  the  bill  as  pre- 
sented is  not  a  true  bill,  the  peremptory  writ  will  be  refused.  lb, 

6.  Sonne, — ^Where  a  judge  has  settled,  signed,  and  sealed  a  bill  of  exceptions, 

and  alleges  in  his  return  to  an  alternative  writ  that  such  bill  contains 
the  truth,  an  appellate  court  will  not,  bv  a  peremptory  writ  of  mandate, 
compel  him  to  amend  the  same,  either  dj  striking  out  something  which 
has  been  inserted,  or  by  inserting  somethmg  which  has  been  omitted.  lb, 

6.  Same, — Judicial  AeL — ^The  determination  as  to  what  facts  should  be  stated 

in  a  bill  of  exceptions  invokes  the  exercise  of  a  legal  dlBcretion,  and  is 
therefore  a  judicial  act.  lb, 

7.  Sonne, — An  officer  cannot  be  compelled  by  mandate  to  do  an  act,  where  he 

has  a  discretion  to  do  it  or  not  to  do  it  and  as  to  the  manner  in  which 
the  act  is  to  be  done.  R, 

8L  iSbme.— Where  conflicting  questions  arise  concerning  the  facts  to  be  inserted 
in  a  bill  of  exceptions,  and  where  an  inferior  court  has  already  signed 
one  bill,  it  will  not  be  compelled  to  amend  it.  lb. 
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9.  Motion  to  Qiuuk  Summons.—'To  raise  any  question  upon  a  motion  to  quash 

a  BummoDB  and  a  return  thereon,  the  summons-  and  return  must  be  set 
out  in  a  bill  of  exceptions,  in  cases  where  they  do  not  properly  constitute 
a  part  of  the  record.  The  C,  H.  iD.  E.M.Ch.Y.  Street,  225 

10.  Time  of  FUmg. — ^Where  time  is  given  to  prepare  a  bill  of  exceptions,  it 
must  l!e  prepared,  signed  by  the  judge,  and  filed  with  the  clerk,  so  as  to 
become  a  part  of  the  record,  within  the  time  given.  Siffning  it  and 
marking  it  as  filed  with  the  Judge,  within  the  time  limited,  are  not  suf- 
ficient, ^'d  of  Common  Koadwho  Co,  v.  Epenon,  276 

11.  Exlentian,  by  AffreemetUy  of  TimeofFiUng. — ^Where  by  a  written  agreement 
in  the  record,  signed  by  the  attorneys  of  both  parties,  the  time  for  signing 
a  bill  of  exceptions  is  extended  to  a  certain  dav  be;^ondthe  time  fixed 
by  the  court  for  the  filing  thereof,  and  the  bill  is  filed  within  the 
extended  time,  though  not  within  that  fixed  by  the  court,  it  will  consti- 
tute a  part  of  the  record.  Lotz  v.  Brigfftf  346 

12.  Time  of  Filing. — ^Where  a  cause  is  tried  at  one  term  of  court,  and  a  gen- 
eral verdict  and  answers  to  interrogatories  are  returned,  but  no  judg- 
ment is  rendered  thereon,  and  no  order  is  made  giving  time  beyond  t£s 
term  within  which  to  file  a  bill  of  exceptions  containing  the  evidence^ 
abill  filed  at  the  next  term  of  the  court  will  not  be  apart  of  the  record. 

QreeMip  etdUv.  Orooki  et  ai^  410 

BILLIAED  TABLE. 

See  Cbixinai.  Law,  9, 10. 

BBOKEB. 

1.  CoMtituiiUmal  La/m.—Lioenaeof  Broken.— The  amended  act  of  March  7th, 

1857  (Acts  1857^  p.  89),  concerning  the  granting  of  licenses,  is  a  new  act 
under  its  own  title,  and  not  a  part  of  the  act  of  June  15u,  1852^  1  G. 
&H.424.  HendenonetaLy.TheSkgae,23ii 

2.  Same, — ^The  subject  of  said  act  of  1857  is  that  of  licenses,  and  it  is  not 

unconstitutional  as  containing  more  than  one  subject  16. 

8.  D^awHon. — ^A  broker  is  a  mere  n^otiator  between  other  parties  and  does 
not  act  in  his  own  name,  but  in  the  name  of  those  who  employ  him.      Ih, 

4.  CoTTporaJlifm. — ^A  corporation  does  not  become  a  broker  by  transacting  for 
itself  the  business  which  its  charter  authorizes  it  to  do,  and  the  presKlent 
and  directors  of  such  corporation,  in  doing  and  directmg  the  business  dt 
such  corporation,  are  not  liable  to  the  penalty  prescribed  for  a  failure 
to  take  out  a  broker's  license.  Jb. 

BUBDEN  OF  PBOOF. 

See  County  Subvetob. 

CANAL. 

1.  Wohaeh  and  Erie  Oanal.— Canal  Lands.— Mandate.— An  action  against  the 

trustees  of  the  Wabash  and  Erie  Canal,  to  compel  them  to  accept  the 
plaintiff  as  a  purchaser  of  certain  lands  granted  by  the  United  States 
to  the  State  of  Indiana  for  the  completion  of  the  canal,  if  sustained  at 
all,  must  be  on  the  ground  that  it  is  a  proceeding  in  the  nature  of  a  man- 
date to  compel  the  trustees  to  perform  an  official  duty. 

Bvmet  V.  liwteee  Wab.dErie  Canal,  251 

2.  Same,— 8uch  land  cannot  be  sold  or  conveyed,  unless  the  contract  of  sale 

or  conveyance  be  concurred  in  and  signed  by  the  trustees  on  the  part  of 
the  State.  ij, 

CABBIER 
See  Evidence,  4. 
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CASE  OVEBBUIiED. 

JMl<^  ExeqiUons.-^Time  of  IHUng,--AU)aughY.  Jafne&  29  Ind.  398,  overruled. 
TheB'd  of  Comm'n  Koximho  Co,  y.  Epenoni^  275 

CAVEAT  EMPTOR 

See  WAKRAimr,  1. 

CHURCH. 

1.  liiBadibMr—To  an  action  against  a  diarchy  to  reoover  a  debt  all^^  to 

have  been  oontractod  by  her  trustees,  an  answer  that  at  the  time  the  debt 
was  made  the  church  had  no  elected  board  of  trustees  acting  for  her,  and 
that  no  trustees  had  ever  been  elected  or  qualified,  is  bad. 

ThelVes,  Church  of  A)anokeY.HorUm,23S 

2.  C^nmh  (kgcunaaUon. — IZViutees.— Trustees  of  a  church  may  be  appointed 

as  well  as  elected.  lb. 

CITY. 
See  AMENDHxarr  of  Statute,  3,  4;  CoNgnTunoNAii  Law,  1, 2 ;  Nsau- 

OENGE,  4. 

L  Appeal  to  Supreme^  Cburi.— An  appeal  to  the  Supreme  Court  will  not  lie 
from  a  prosecution  by  an  incorporated  city,  to  recover  a  penalty  for  the 
violation  of  a  city  ordinance,  wnere  the  penalty  assessed  does  not  exceed 
ten  dollars.  Qms^  t.  The  CUy  of  Aurora,  2S 

2.  Statuie  Cbiutnied.— The  imprisonment  provided  for  b^  section  20  of  the  act 
for  the  incorporation  ot  cities  (3  Ind.  Stat.  69)  is  imposed  for  a  failure 
to  pay  a  judgment  for  a  penalty  or  forfeiture,  and  as  a  means  of  coercing 
such  payment,  and  not  as  a  part  of  the  penalty  for  the  violation  of  a 
city  onunance.  lb. 

8.  Damages  for  Change  of  Qradein  StreeL — Under  the  twenty-seventh  section 
of  the  act  for  the  inoorporation  of  cities,  8  Ind.  Stat  63,  where  the  dty 
authorities  have  once  established  the  grade  of  any  street  or  alley,  the 
grade  thus  established  cannot  be  changed  until  the  damages  suffered  by 
parties  in  consequence  of  the  change  shall  have  been  aaaessed  and  ten- 
dered to  them.  UUy  of  LogaiupoH  etaL  v.  PoUard,  161 

4.  Same, — ^The  damages  in  such  case  should  be  assessed  by  the  commissioners 

provided  for  by  the  sixty-second  section  of  the  act  for  the  inoorporation 
of  cities.  Ih, 

5.  Sonne, — NoUoe, — ^The  notice  to  parties  interested  of  the  meeting  of  oommis- 

sioners  to  assess  damages,  as  contemplated  by  sections  62  and  63  of  the 
act  for  the  incorporation  of  cities,  must  show  the  place  of  meeting,  and  it 
must  be  shown  that  the  notice  was  served  twenty-one  days  b^re  the 
time  of  meeting.  16. 

6.  OUy  Judge, — JuriedMon, — A  city  judge,  elected  in  pursuance  of  an  ordi- 

nance providing  that  he  shall  possess  tne  judicial  power  and  perform  the 
judicial  duties  possessed  and  performed  by  the  mayor  under  the  provi- 
sions of  the  act  of  March  14th,  18672  ^°  Terence  to  the  incorporation 
of  cities  (Acts  1867,  p.  33),  has  no  jurisdiction  to  arraign,  try,  and  com- 
mit a  pei;son  to  jail  for  the  violation  of  a  city  ordinance. 

McNvUy  V.  CoMiew,  569 

7.  Same, — Mayor. — Juriadiction, — ^By  the  act  of  March  14th,  1867,  in  reference 
.  to  the  incorporation  of  cities,  the  mayor  of  a  city  has  exclusive  jurisdic- 
tion of  cases  for  the  violation  of  city  ordinances.  lb. 

8.  Same, — ^The  act  in  reference  to  the  incorporation  of  cities,  approved  March 

14th,  1867,  repealed  the  act  of  December  20th,  1865,  though  in  the  repeal- 
ing section  the^ear  in  which  the  act  repealed  (the  titie  of  which  is  cor- 
rectly recited)  is  said  to  have  been  approved,  is  given  as  1868  instead  of 
1865.  *-       -»  j^ 
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OONBIDEBATION. 

See  Pleadino,  10. 

CONSTITUTIONAL  LAW. 

See  Amsndmbht  of  Statutb,  1 ;  Bbokeb,  1,  2 ;  Oobpobatiok,  6 ;  Shkb- 

iff's  Bale,  1. 

1.  OUy.—Home/orFnendlm  Fomeii.— The  actaiiproTed  Febraaxy  26t]i,  1873 

(Acts  1873,  p.  141)y  concemine  the  application  of  certain  fines,  etc,  col- 
lected in  the  enforcement  of  certain  city  ordinances  in  cities  having 
incorporated  homes  for  friendless  women,  applying  such  fines,  eta,  to 
the  support  of  such  institutions,  is  not  unconstitutional. 

Oiiy  cf  IndPpolis  v.  Ind^polis  Home  for  FriendUn  Women,  215 

2.  Same, — ^The  Indianaix>lis  Home  for  Friendless  Women  is  so  far  a  public 

coiporation,  or  institution,  that  an  appropriation  by  the  legislature  of 
certain  fines,  etc.,  collected  for  the  violation  of  certain  city  ordinances,  to 
its  support,  is  not  the  appropriation  of  money  to  a  private  purpose.  lb, 

3.  Th4xmMitutional  EnactmenL — Justifying  Under. — Ministerial  officers  and 

other  persons  are  liable  for  acts  done  by  them  under  an  unconstitutional 
and  void  enactment  of  the  legislature,  and,  in  an  action  against  them  for 
damages,  cannot  justify  under  such  enactment  Sunmar  etoLy.  BeeLar,  341 

4.  Superior  Court  of  Tijmeeanoe  County, — ^The  act  to  establish  a  superior  court 

in  the  county  of  Tippecanoe^  defining  its  jurisdiction,  etc.,  approved 
March  9th,  1875,  is  constitutional.  Vickery  v.  Chate  et  oL,  461 

5.  Same, — ^The  constitution  does  not  prohibit  special  acts  creating  courts  of 

inferior  jurisdiction.  R, 

CONTINUANCE. 

See  Peactice,  18. 

CONTEACT. 

See  Attobney,  2;  Bastabdy,  2;  Evidence,  4;  Husband  and  Wifi^ 

9, 10,  11. 

1.  IVeoedino  Negotiationa, — ^All  preceding  negotiations  must  be  rnfarded  as 

merged  in  writings  executed  by  the  parties  in  completion  of  the  con- 
tract. Van  Wy  v.  Clark,  AdmW,  269 

2.  Bvidence, — ^A.,  one  of  several  defendants  in  a  iudgment,  surety  for  the 

others,  having  i)aid  the  costs  and  attorney's  fees,  deposited  with  the 
judgment  plaintiff,  a  bank,  the  check  of  B.  for  the  amount  of  the  judg- 
ment, and  took  from  the  bank  a  certificate  of  deposit  for  such  amount 
"  payable  to  the  order  of  himself  on  the  return  of  this  certificate,"  ana 
the  bank  afterward  assigned  the  judgment  to  0.,  not  a  party,  upon  his 
payment  of  the  amount  thereof  to  tne  bank,  and  A.  afterward  surrendered 
said  certificate  and  had  the  amount  thereof  credited  to  B.  by  the  bank. 

Mdd,  that  an  action  would  not  lie  on  behalf  of  A.  to  enjoin  the  collection 
of  the  judgment  for  0.,  upon  the  ground  that,  by  a  parol  contemixura- 
neous  agreement .  between  the  bank  and  A.,  such  deposit  was  to  be 
regarded  as  a  payment  of  the  judgment  bv  A.  and  was  to  constitute  him 
the  equitable  owner  thereof,  and  that  the  bank  would  hold  the  judgment 
for  him  and  coUoct  the  money  from  the  other  defendants,  and  that  the 
certificate  should  be  regarded  as  a  receipt,  the  amount  thereof  to.be 
returned  to  A.  upon  payment  by  the  other  defendants. 

Bieh  elalY.  Demar,  309 

8.  Construetum, — A.  owned  a  lot  or  parcel  of  real  estate  having  a  flouring 
mill  thereon.  He  became  indebted  to  B.,  and  secured  the  debt  by  a 
mortgage  on  the  real  estate.  In  1870,  B.  foreclosed  his  mortgage,  and 
bought  in  the  reel  estate  at  sheriff's  sale.   A  few  days  thereafter  an 
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explosion  injured  the  mill  and  machineiyi  and  A.  was  unable  to  make 
repairs.  B.  agreed  with  0.  that  the  latter  should  famish  machinerj 
aiMl  put  the  mill  in  order,  and  A.  agreed  to  pay  C.  for  the  machinerj, 
etc.|  if  he  redeemed,  and  if  he  failed  to  redeem.  C.  was  to  have  the  use 
of  the  mill  for  one  year  from  the  time  B.  should  be  entitled  to  a  deed 
under  his  purchase,  for  one  thousand  dollars,  with  the  privil^;e  of  two 
years  on  certain  other  terms  agreed  upon.  Complaint  by  C^  alleging 
a  compliance  on  his  part ;  that  A.  failed  to  redeem,  and  B.  took  a  con- 
veyance, and  fraudulently  procured  the  tenant  in  possession  to  attorn 
to  him,  and  refuses  to  comply  with  his  contract,  and  that  he  claims  the 
machinery  as  his  own.  Prayer,  that  C.  have  judgment  against  B.  for 
the  amount  of  the  machinery  furnished. 

HM^  that  B.  was  not  liable ;  that  he  did  not,  by  the  contract,  agree  in  any 
event  to  pay  for  the  machinery.  Btack  y.  Jone^  631 

4.  Prtrnvrnplion, — ^Where  a  contract  sued  on  is  not  made  a  part  of  the  com- 
plaint, it  will  be  treated  as  a  contract  by  parol.  lb. 

CONTRIBUTION. 

See  Principai.  aitd  Subett,  1,  2. 

CORPOBATION. 

See  Bboker,  4;  Conbtitutiokal  Law,  1,  2;  Bailboad;  Stbeet  Bail- 
way;    TUBNFIKE. 

1.  TJUra  Vire8,--Iarti^'--Baxlroad.—l\mufer  <^  Part  cf  BaOroad.— The  L., 

M.  &  B.  Bailroad  Company,  oi^ganized  to  construct,  own,  and  maintain 
a  railroad  from  Muncie,  Indiana,  by  way  of  Lafayette,  to  the  western 
boundary  of  the  State,  in  the  direction  of  Bloomington,  Illinois,  by  a 
written  agreement  with  the  L.,  B.  &  M.  Bailroad  Company,  organized  to 
construct  a  railroad  from  Bloomington,  Illinois,  to  the  eastern  boun- 
dary of  that  State,  in  the  direction  of  Lafayette.  Lidiana,  transferred, 
granted,  and  conveyed  to  the  latter  company,  its  lessees,  successors,  ana 
assigns,  for  the  period  of  ninety-nine  jrears,  renewable  at  the  pleasure 
of  we  latter  company,  the  exclusive  right  to  transport  passencers  and 
freight  over  that  part  of  the  railroad  of  the  former  company  lying  netween 
Lafayette  and  the  western  state  line,with  possession  thereof,  mesaid  latter 
company  to  use  and  maintain  said  part  of  said  road,  pay  the  taxes  thereon, 
perform  certain  contracts  theretofore  made  by  the  former  company,  ana 
pay  to  the  former  company,  or  for  its  use,  certain  sums  of  money,  said 
a^p'eement  being  made  by  the  directors  and  officers  of  said  companies, 
without  the  consent  of  their  stockholders.  Said  latter  company  assigned 
said  agreement  to  the  T.,  W.  &  W.  Bailroad  Company,  owning  and 
operating  a  railroad  runninjg^  from  Toledo,  Ohio,  to  Quincy,  Illinois, 
by  the  way  of  Lafayette,  £idiana. 

Hddy  that  said  agreement  was  ultra  vires  and  void. 

Hdd.  also,  that  an  action  would  lie,  on  behalf  of  a  stockholder  of  the  L., 
M.  &  B.  Bailroad  Company,  without  previous  demand  by  him  for  redress 
on  the  directors  of  said  company  and  refusal  b^  them,  against  all  said 
companies,  for  an  injunction  and  to  declare  void  said  agreement  and 
assignment,  and  that  the  fact  that  after  the  commencement  of  such 
action  the  L.,  M.  &  B.  Bailroad  Company  filed  a  cross  complaint 
therein,  seeking  the  same  relief,  was  not  a  sufficient  answer,  on  behalf  of 
the  other  two  companies,  to  the  original  complaint. 
B'di^  Qmm'rs  Tippecanoe  Ch.etalY.  The L,,M,  d  B.  R  B. Co.  et oL,  S6 

2.  JPleadmg. —  WaiU  of  Bower, — ^Where  a  want  of  power  is  pleaded  in  favor  of 

a  corporation  to  defeat  the  payment  of  the  consideration  for  oenefits 
which  it  has  received  and  enjoyed,  the  courts  will  go  as  far  as  is  consist- 
ent with  law  to  uphold  the  contract,  for  the  purpose  of  maintaining  jus- 
tice^  equity,  and  good  conscience ;  but  where  the  want  of  power  is  pleaded 
oMMUi  the  corporation  to  prevent  wrong,  the  corporation  will  be  held  to 
the  strictest  rules  of  law.  lb. 
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8.  Stockholder  qf  M<mujactur%ng  Corporcaion  not  Liable  for  Debts^—SUUMie  Oon- 
9tnted. — A  Btockholder  of  a  private  corporation,  organized  in  1870,  is 
not  liable  for  the  debts  of  eucn  corporation  thereafter  accrued,  under  the 
act  of  May  20th,  1852, 1  G.  &  H.  427,  sec.  11.  Wood  y.  Harrison  et  oLyiSO 

4.  Same—At  the  time  of  the  paasage  of  the  act  of  1859, 1  6.  <Ss  H.  276,  sees. 

1  and  2,  security  for  dues  from  private  corporations  for  manufacturing 
I>urpo8cs  had  been  orovidcd  by  the  act  of  1852,  and  hence  such  corpora- 
tions were  exdudea  from  the  act  of  1859.  lb. 

5.  Same, — ^The  repeal  in  1863  of  the  eleventh  section  of  the  act  of  1852  did 

not  have  the  effect  to  make  the  act  of  1859  extend  to  and  embrace  a  class 
of  corporations  excluded  by  the  language  of  the  act.  lb. 

6.  Same. — OontiUuUon. — ^The  fourteenth  section  of  article  11  of  the  constitu- 

tion in  no  way  affects  the  proper  construction  of  the  acts  to  secure  dues 
from  private  corporations.  Ik 

COSTS. 
See  Practice,  15. 

1.  Action  for  Damagee  andforanlf^unetion. — ^Where  an  action  is  for  damages, 

and  to  enjoin  the  defendant  from  repeating  the  injury  complained  of, 
and  a  judgment  is  rendered  for  one  dollar  in  damages,  and  an  injunc- 
tion is  granted  as  prayed  for,  the  plaintiff  will  be  entitled  to  recover 
full  costs.  Bouglaa  et  oLy.  Blanhensk^f  160 

2.  Married  Woman. — Where  a  married  woman  sues  in  her  own  name  for  her 

separate  property,  and  fails  to  m  aintain  her  action,  she  is  liable  for  costs 
as  other  persons  in  like  cases.  Adams  v.  Waters  et  oL,  325 

8.  Seoeral  lesuee. — ^Where  there  are  several  causes  of  action  embraced  in  the 
same  complaint,  or  several  issues,  each  party  is  entitled  to  recovercosts 
on  the  issues  determined  in  his  favor.  Adeer  v.  MeOutiough,  447 

COUNTERFEIT  CUEEENCY. 
See  Payment,  1, 2, 3. 

COUNTY  CLEBE. 

Ifeading. — Compktmt  to  JUeover  Doehet  Fees  of  Clerk, — ^A  complaint  by  the 
State  against  a  clerk  of  a  circuit  court,  allc^^in^  that  the  clerk  received  a 
certain  sum  of  money  as  docket  fees  and  unclaimed  witness  fees,  belong- 
ing to  the  State,  which  he  has  retained  for  more  than  one  year,  alleging 
a  demand;  or  allying  that  such  clerk  is  indebted  to  the  State  in  a  cer- 
tain sum  for  docket  fees,  witness  fees,  and  unclaimed  mon^  belonging 
to  estates,  which  he  has  retained  for  more  than  a  year,  and  ailing  a 
demand,  is  good,  under  the  fourth  section  of  the  act  of  Marcn  10th, 
1873.  The  State,  ex  reL  Attorney  Qm%  v.  Temple,  685 

COUNTY  COMMISSIONERS. 

Term  cf  Office. — Where  the  districts  of  a  county  for  purposes  of  electing 
county  commissioners  were  changed  in  March,^  1870,  and  in  the  new 
district  number  2  there  was  no  resident  commissioner,  and  the  term  of 
office  of  two  of  the  commissioners  who  resided  in  new  district  number  1 
expired  in  November,  1870,  and  the  term  of  the  third  commissioner 
who  resided  in  new  district  number  3  expired  in  1871,  the  term  of  office 
of  a  new  commissioner  elected  at  the  October  election  in  1870,  in  dis- 
trict number  2,  commenced  in  November,  1870,  and  expired  November, 
1873,  and  his  successor  elected  in  October,  1872,  was  entitled  to  take  the 
office  in  November,  1873.  FoUz  v.  The  B'd  of  Camm'n  Benton  Co.  et  aL,  662 

COUNTY   SURVEYOR. 
EMence. — Burden  ofl^wf. — Appeal  from  Survey. — On  an  appeal  from  a  but- 
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yey  made  by  a  county  sarveyor,  the  part^  appealing  has  the  onus  of 
showing  that  the  survey  is  incorrect         Fvndla/  v.  McOormiek  et  dL,  19 

CRIMINAL  LAW. 
See  Graitd  Jury  ;  Liquor  Law  ;  Toll-Gatb,  1,  2. 

1.  Matiae, — ^Malice  is  not  necessarily  implied  from  an  intent  to  inflict  a  per- 

sonal injury.  Fidd  y.  The  State,  15 

2.  Scone, — ^An  act,  to  be  malicious,  must  be  either  wicked  or  wrongful.      lb. 

3.  Scone. — JfaZioc  a  Queglionfor  the  Jury. — ^Where  two  persons  were  fighting  in 

a  room,  and  two  others  who  were  standing  by  became  engaged  in  a  fight, 
the  question  whether  the  striking  of  one  of  the  latter  by  a  nfth  ^rson,  a 
stranger  to  him,  implied  malice  or  not,  was  a  question  for  the  jury.  lb, 

4.  Satme. — MaUeious  Intent — ^Where  it  is  proyed  that  the  defendant  in  an 

indictment  for  assault  and  battery  with  intent  to  kill  struck  the  injured 
party,  but  that  he  had  no  grudge  against  him,  or  quarrel  with  him,  and 
no  motiye  to  kill  him,  ana  that  he  was  excited  from  some  cause,  and 
while  in  that  condition  he  receiyed,  or  thought  he  receiyed,  a  hlow 
from  the  injured  party,  such  circumstances  wm  tend  to  show  that  the 
blow  strutik  by  the  defendant  was  giyen  in  the  heat  of  passion,  and 
without  an  intent  to  kill.  lb. 

5«  Arrest  cf  Judgment. — VerdieL — ^It  is  not  a  ground  for  a  motion  in  arrest 
of  judgment  in  a  criminal  action,  that  the  yerdict  provides  for  disfran- 
chisement in  addition  to  imprisonment,  while  the  law  does  not  inflict 
disfranchisement  as  a  part  of  the  penalty  for  the  crime  charged. 

Bishop  y.  The  State,  125 

d.  Same. — ^In  a  criminal  action,  a  motion  in  arrest  of  judgment  lies  for  only 
two  causes ;  first,  that  the  ^rand  jury  which  found  the  indictment  had 
no  legal  authority  to  incjuire  into  the  oflence  charged,  by  reason  of  its 
not  Deing  within  the  jurisdiction  of  the  court ;  and,  second,  that  the 
facts  stated  do  not  constitute  a  public  oflence*.      MuUen  y.  The  StcUe,  169 

7.  Indietmeni. — Exemptions  Ooniamedin  Dffinition<^  Crime. — ^Where  the  defini- 

tion of  a  criminal  ofl*ence  contains  an  exception  closely  connected  with 
the  enacting  clauscL  or  in  the  same  clause  that  creates  the  oflence,  it  is 
neoessaiy  in  an  indictment  for  such  oflence  to  show,  by  n^atiye  ayer- 
menty  that  the  defendant  is  not  within  the  exception ;  but  if  the  exception 
be  contained  in  a  subsequent  clause  or  statute,  it  is  a  matter  of  defence. 
and  need  not  be  negatiyed  in  the  indictment.      Russell  y.  The  Stale,  174 

8.  Same, — Deseeraliion  (^Sabbath. — ^An indictment,  under  the  act  of  February 

28th,  1875,  for  the  desecration  of  the  Sabbath  by  common  labor,  alleged 
that  it  was  no(  a  work  of  charity,  but  omitted  the  words  "  and  necessity," 
contained  in  the  exception  made  by  the  statute. 
Held,  that,  the  indictment  was  bad  on  motion  to  quash.  lb, 

9.  Keeomg  Billiard  Table. — IndidmenL— An  indictment  does  not  char;^  the 

oflence  of  beingthe  keeper  of  a  billiard  table  within  the  meaning  of 
sec.  74,  2  G.  &  H.  477,  which  does  not  allege  that  the  table  was  kept  for 
the  purpose  of  wagering  any  article  of  yalne  thereon.  Oarr  y.  The  State,  178 

10.  Kerning  Oaming    House. — Indtdment, — Evidence. — On  the  trial  of   an 

indictment  charging  the  defendant  with  keeping  his  house  to  be  used  for 
gaming,  the  only  eyidence  as  to  wagering  was,  that  persons  played  upon 
a  billiard  table  and  the  loser  .paid  for  the  use  of  the  table  twenty  or 
twenty-fiye  cents,  and  the  only  charge  in  the  indictment  which  this  eyi- 
dence sustained  was  the  charge  that  persons  were  permitted  to  pla^.  etc., 
and  bet  and  wager  upon  the  result  of  the  games  ''the  hire  of^saia  bil- 
liard table." 
Hdd,  that  the  eyidence  was  insufficient,  as  it  sustained  only  a  part  of  the 
charge  which  was  not  well  made.  lb. 

Vol.  L.— 39 
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11.  AiibL—IiiBlruation  to  Jury. — On  the  trial  of  an  iBdictment  for  grand  lar- 

ceny, the  coart  instructed  the  jary  that  if  the  evidence  satisfied  their 
minas  that  the  defendant  was  in  fact  in  thecit^of  L  at  the  time  that  the 
witnesses  for  the  State  testified  that  he  was  in  the  town  of  N^  named 
in  the  indictment  as  the  place  at  which  the  crime  had  been  committed, 
it  would  be  their  duty  to  acquit  him. 
Hddj  that  the  instruction  was  erroneous.  The  jury  should  have  been 
instructed  that  if  the  evidence  raised  a  reasonaole  doubt  in  their  minds 
as  to  whether  the  defendant  was  at  I.  or  at  N,,  when,  etc.,  they  ought  to 
find  him  not  guilty.  Hauard  y.  The  iSbie,  190 

12.  Instruction  to  Jury. — ^An  erroneous  instruction  to  the  jury  in  a  criminal 

action  is  not  corrected  by  another  which  states  the  law  correctly,  unless 
the  erroneous  one  be  plainly  withdrawn.  i&. 

13.  BeasonabU  Doubt — ^It  is  a  rule  applicable  to  all  criminal  cases,  that  if  a 
reasonable  doubt  of  the  guilt  of  the  defendant  be'raised  in  the  minds  of 
the  jury  on  any  question  as  to  the  sufficiency  of  the  eyidenoe,  he  is  to 
be  acquitted.  lb. 

14.  Same. — Posaesaion  oj  Stolen  Goexis.— JVesufitp^ion. — ^In  instructing  the  jury 
on  the  subject  of  the  presumption  arising  from  the  possession  of  stolen 
goods,  it  is  error  for  the  court  to  assume  diat  the  goods  in  question 
have  oeen  stolen — a  fact  which  the  jury  are  required  to  find  nom  the 
evidence.  ii. 

15.  Same. — In  an  instruction  to  the  jury,  on  the  trial  of  an  indictment  for 

larceny^  the  court,  in  stating  what  must  be  proved  to  justify  a  convic- 
tion, said  that  it  must  be  proved  that  the  property  was  stolen,  but  failed 
to  state  that  it  must  be  proved  that  the  defendant  stole  it.    ' 
Held,  that,  because  of  the  omission,  the  instruction  was  erroneous.  lb, 

16.  Indietment. — Atiempt  to  Extort  Money  hy  Threat  to  Accuse  of  Crime. — ^An 
indictment  under  the  act  to  punish  an  attempt  to  extort  money  or 
property  under  threat  to  accuse  of  crime  or  inunorality  (Acts  Beg.  Ses. 
1873,  p.  138)  need  not  allege  that  the  party  affainst  whom  the  threat 
was  made  was  innocent  of  the  crime  or  immorality  of  which  the  threat 
was  made.  Keeder  y.  The  J^atey2S» 

17.  Same, — Such  indictment  must  allege  to  whom  the  threat  was  made.   lb. 

18.  Indietment. — AsaauU  and  Battery  with  Intent — ^An  indictment  for  an  assault 

and  battery  with  intent,  etc.,  must  use,  in  describing  the  crime  intended, 
the  word  '^  unlawfully,''  or  some  equivalent  word.  The  use  of  the 
word  "  feloniously  "  is  sufficient.  Qreer  v.  The  State,  267 

19.  Same. — ^An  indictment  containing  a  valid  char;^  of  an  assault  and  bat- 

tery^  and  a  bad  charge  of  an  intent  to  oommit  a  crime,  is  good,  on  a 
motion  to  quash.  lb. 

20.  i\%Mftoe. — Error. — ^Where  a  defendant  is  found  guilty  under  such  an 
indictment,  if  no  motion  is  made  in  arrest  of  judgment,  and  it  is  not 
assigned  for  error  that  the  indictment  is  not  sufficient  to  sustain  the 
judgment,  or  proper  exception  is  not  taken  to  the  judgment,  the  objec- 
tion to  the  indictment  is  not  presented  for  review.  R. 

21.  Bape. — i^atute  Construed. — The  statute  defining  and  prescribing  punish- 

ment for  rape  enumerates  two  classes  of  f a^  eacn  of  whidi  consti- 
tutes a  rape ;  first,  it  is  a  rape  to  unlawfully  have  camid  knowledge  of  a 
woman  against  her  will ;  second,  it  is  a  rape  to  unlawfully  have  carnal 
knowledge  of  a  female  child  under  twelve  years  of  age.  lb. 

22.  Same. — ^All  females  of  the  human  species  over  twelve  years  of  age  are  to 

be  deemed  women,  within  the  meaning  of  the  first  clause  of  the  statute 
defining  rape.  R. 

23.  Same. — ^A  charge  of  a  rape  of  one  class  cannot  be  sustained  by  proof  of 

a  rape  of  the  other  class ;  nor  can  a  charge  of  assault  and  battery  with 
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intent  to  commit  a  rape  of  one  class  be  sustained  by  evidence  of  an  aasaalt 
and  battery  with  intent  to  commit  a  rape  of  the  other  class.  lb. 

24.  IndidmenL — AasauU  and  Battery  wih  IntenL— In  an  indictment  for  an 

assault  and  battery  with  intent  to  commit  a  felony,  if  an  assault  and 
battery  be  properly  charged,  it  is  not  necessary  to  also  charge  an  assault^ 
as  it  would  be  described  in  an  indictment  for  an  assault  with  intent  to 
oommit  a  felony.  McQuire  y.  The  Stale,  284 

25.  Same.'-IntenttoCommUBape.—"  UfUawftUly.**'-Motion  to  QuosA.— Where, 
in  an  indictment  for  an  assault  and  battery  with  intent  to  commit  a  rajpe, 
Uie  word  ''  unlawfully  "  or  an  equivalent  word  is  not  used  in  charging 
the  intent,  the  indictment  is  bad  as  to  the  intent^  but  if  there  be  a  good 
charge  of  an  assault  and  battery  the  entire  indictment  should  not  be 
quashed.  lb, 

26.  Some, — Arrea  of  Judgment,— Ji  the  facts  stated  in  an  indictment  consti- 

tute a  public  offence,  judgment  may  not  be  arrested  because  the  indict- 
ment is  defective.  lb, 

27.  Same. — Verdict  Contrary  to  Law, — Under  an  indictment  for  an  assault 

and  battery  with  intent  to  commit  a  rape,  in  which  an  assault  and  bat- 
tery is  well  charged,  but  the  charge  of  tneintent  is  insufficient,  a  verdict 
in  which  the  defendant  is  found  guilty,  not  only  of  the  assault  and  bat- 
tery, but  also  of  the  felonious  intent,  is  contrary  to  law.  lb, 

28.  SeUing  Artidea  Within  One  Mile  of  Beliaious  Meeting,  etc — Information, — 

Excqftums, — ^Where,  in  a  prosecution  oy  affidavit  and  information  for 
selling  articles  in  violation  of  the  act  "  for  the  better  protection  of  relig- 
ions meetings,  agricultural  fairs,  and  other  lawful  assemblages  ot  the 
people."  2  G.  &  H.  469,  as  amended  by  the  act  of  November  30th. 
1865,  3  Ind.  Stat  257,  the  affidavit  does  not  negative  the  existence  of 
facts  by  which  under  section  2  of  said  act  the  sefier  would  be  excepted, 
it  is  bad,  and  the  information  should  be  quashed  on  motion. 

The  StaU  V.  Ouppy  et  al,  291 

29.  Keeping  Oaming  Apparatus. — IndictmenL — ^In  an  indictment,  under  sec- 
tion 38,  2  G.  &  H.  450,  for  being  the  keeper  of  a  gaming  apparatus^  it 
is  not  necessary  to  all^  that  any  game  was  played  with  or  on  the  appa- 
ratus, and  therefore  it  is  not  necessary  that  any  names  should  be  stated 
as  the  names  of  persons  who  played.  The  J^aie  v.  Thomas  et  aL,  292 

30.  Same. — SUitute.-^&id  section  38  of  the  chapter  relating  to  felonies,  so  far 

as  the  keeping  of  a  gaining  apparatus  called  a  "  wheel  of  fortune  "  is 
concerned,  was  not  repealed  by  section  74  of  the  subsequent  statute 
relating  to  misdemeanors,  2  G.  &  H.  477.  lb. 

81.  Indictment. — Combvnation  to  CommU  Felony. — ^An  indictment  under  the  stat- 
ilte  defining  combinations  to  commit  felonies  (2  G.  &  H.  455)  must  spec- 
ify the  felony  which  was  purposed.  The  Stale  v.  McKkulry,  465 

32.  Same. — An  indictment  under  sudh  statute^  charging  a  combination  unlaw- 

fully to  prevent  the  course  of  justice,  and  secure  the  acquittal  of  a  cer- 
tain person  charged  with  a  criminal  offence,  is  insufficient,  though  per- 
jury IS  shown  to  De  the  means  by  which  it  was  proposed  to  accomplish 
the  purpose.  lb. 

33.  Falae  FrekniM. — SlaJtule  CkmMrued'—TYiAgraxamen  of  the  crime  defined  by 
section  27,  2  G.  &  H.  445,  consists  in  obtaining  the  signature  of  any  per- 
son to  any  written  instrument,  or  in  obtaining  from  any  person  any 
money,  transfer,  note,  bond,  or  receipt,  or  thing  of  value. 

Jcnee  v.  The  Stale,  4^Z 

34.  Same. — ^The  offence  may  be  committed  by  two  means :  First.  By  color  of 

any  false  token  or  writing.    Second.  By  any  false  pretence.  R. 

35.  Same. — Token. — ^A  printed  business  card  purporting  to  be  that  of  a  firm, 
but  which  is  not  the  business  card  of  such  firm,  exhibited  by  one  who 
claims  to  act  as  agent  of  such  firm  in  making  contracts^  is  a  token  or 
writing  within  the  meaning  of  the  statute.  Jk 
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S6*  SaanA. — Iniiamiad, — An  Indictment  under  such  statute  is  not  bad  for 
using  the  word  ''pretend  "  instead  of  the  word  ''represent."  lb, 

37.  SooM, — ^An  indictment,  chaigins  that  the  defendant  procured  a  signature 

to  a  note  by  false  pretences  used  to  induce  the  person  whose  signature  is 
thus  obtained  to  contract  for  the  purchase  of  an  article  of  property^  is 
bad,  if  it  does  not  state  that  the  person  whose  name  was  procured  relied 
upon  such  pretences  as  true^  ana  upon' the  faith  thereof  purchased  the 
property,  and  in  consideration  thereof  executed  the  note  set  out  in  the 
mdictment.  i&. 

38.  DMuxrge  of  Jury  in  Abienee  of  IViaonar, — ^Where,  on  the  trial  of  an 
indictment  for  murder,  after  the  jury  had  been  deliberating  of  their  ver- 
dict for  thirty-two  hoars,  and  after  tihey  had  answered  that  there  was  no 
probability  of  their  agreeing  upon  a  verdict,  the  court  dischax^^ied  the 
jury,  without  the  presence  of  the  defendant,  who  was  confined  in  jail, 
sucn  discharge  might  be  pleaded  in  bar  of  further  prosecution. 

The  State  y.  Wi&on,  487 

39.  WiJlnm.'-EmmfMiion  of  D^endanL— By  the  statute  (Acts  1873,  p.  228), 
the  defendant  in  a  criminal  action  must  be  allowed  to  testify  as  other 
witnesses,  and  his  counsel  should  be  allowed  to  interrogate  him  as  in 
case  of  other  witnesses.  Ohrk  y.  The  SteOs,  514 

40.'  InatrueHon. — MtbL — ^In  a  criminal  cause,  where  the  evidence  tends  to 
prove  an  dUbi^  the  use  of  the  words  "'possible''  and  "  impossible,"  as 
applied  to  the  ability  of  the  defendant  to  have  been  at  a  certain  place, 
other  than  where  the  crime  was  committed,  and  at  the  place  where  the 
crime  was  committed,  at  the  time  of  its  commission,  is  erroneous. 

SndlY.  TheState^bU 

4L  Same. — ^In  a  criminal  cause,  it  is  error  to  refuse  to  instruct  the  jury  that 
the  defendant  is  presumed  to  be  innocent  until  the  contrary  is  provedL  lb, 

42.  Indictment,— An  indictment  for  murder  in  the  first  d^ree  need  not  state 
that  the  defendant  is  of  sound  mind.  lb, 

43.  Evidenoe. — Htuband  and,  Wife. — ^Where  a  husband  and  wife  are  indicted 
for  murder,  the  declarations  of  the  husband  are  not  admissible  in  evi- 
dence against  the  wife.  KSngm  v.  The  SuOe,  657 

DAMAGES. 

See  Bailboad,  8, 9. 

B^vaal  to  Accept  Brtmaiy  CkmJlmcicd  for. — Mecmire  of  Damages.— An  action 
against  a  railroad!^oompany ,  based  upon  a  contract  under  which  the  plain- 
tm  has  placed  upon  the  line  of  the  defendant's  road  a  quantity  of  fire- 
wood^ which,  by  uie  contract,  the  defendant  was  to  measure,  receive,  and 
pay  lor  at  a  certain  price  per  cord,  of  which  placing  of  the  wood  the 
.defendant  has  been  notified  by  the  plaintiff,  but  as  to  a  portion  thereof 
has  not  measured,  received,  or  paid  therefor  as  a^^reed  upon,  which  por- 
tion, having  been  insured  by  the  plaintiff  as  his  own  after  it  should 
have  been  so  accei)ted,  has  been  destroyed  by  fire  without  the  plaintiff's 
fault,  is  not  an  action  for  the  contract  price  of  the  wood,  but  is  an  action 
for  not  accepting  the  wood  according  to  the  contract ;  and  the  measure 
of  damages  is  the  difference  between  the  contract  price  and  the  market 
price  at  the  time  and  place  at  which  the  wood  ought  to  have  been 
accepted.  TheP.,  CASlL,  B.  W.  Oo.  v.  HtA,  303 

DECEDENTS'  ESTATEa 

See  Pabhstebship,  1 ;  Pleabino,  7. 

Sei'Off. — In  a  suit  by  an  administrator  on  a  note  executed  to  him  for  an 
indebtedness  to  Uie  estate  which  he  represents,  which  originated  after 
the  death  of  the  intestate,  the  defendant  cannot  set  off  a  debt  due  to  him 
team  the  decedent  in  hia  lifetime.  JSarte  v.  Honchm^  Admr^  327 
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DEFAULT. 

See  JuBiSDicfnoHi  4 

DEMUKBEB. 

SeeE9!E0FFEL;  PLBADDro,  5 ;  PsAcno^  8. 

1.  Sujpreme  CourL — ^Where  a  jury  finds  for  the  defendant  on  one  of  the  para- 

graphs of  a  complaint,  it  is  not  neoeasary  to  inquire  whether  or  not  it 
was  good  oa  demnner.  Acker  ▼.  MeOuUough,  447 

2.  Groimd  cf  Demurrer, — That  the  specific,  api>ropriate  relief  sought  Tas  the 

amount  for  which  judgment  is  aemanded)  is  not  stated  in  the  conclusion 
of  a  complaint,  is  not  a  ground  of  demuirer  under  the  code.  JSw 

DEPOSITION. 

1.  Taken  tn  Term. — ^A  deposition  can  not  be  taken  in  term  time^  except  br 

agreement  of  the  parties.  Smiih  etaLv,  Turner  et  oL,  867 

2.  Wko  May  Frite.— A  party  on  whose  behalf  a  deposition  is  taken,  or  hia 

attorney,  may  write  the  questions,  but  not  the  answers  thereto. 

SaifderY.  Snyder,  ^Sli 

8.  Harmleee  Error. — ^Where  a  question  and  answer  in  a  deposition  are  not 
lelevant  to  any  issne^  an  error  in  oYerruling  a  motion  to  strike  them  out 
will  be  harmless.  IL 

DESCENT. 

FSdSMo.— A.  died  in  1872,  intestate^  seized  of  lands  in  this  State,  leaving  suz^ 
Tiving  him  a  widow,  but  no  child  or  father  or  mother,  but  leaving 
brothers  and  sisters  and  descendants  of  brothers  and  sisters. 

Mcldf  that  the  widow  was  entitled  to  the  whole  of  said  lands. 

^  Hqffinom  el  oLy.  Booon,  S79 

DILIGENCHE. 

See  Pbomibsort  Note,  4,  5, 6. 

Betrnn  ^  OountetfeU  Money,    See  Payment,  2,  3. 

DIVORCE. 
See  Attobket,  2 ;  Husband  and  Wife,  9, 10, 11. 
DBAINAGE  OF  LAND.  " 

1.  AeeetsmenL — heading. — ^In  a  complaint  upon  an  assessment  sgainst  lands 

of  the  defendant  to  construct  a  ditch,  under  the  act  of  March  11th,  18G7, 
8  Ind.  Stat.  228,  it  is  not  necessary  to  show  the  sjpecifications  on  which 
the  assessment  was  made,  the  interest  of  the  plaintiff  in  the  work,  the 
description  of  the  defendant's  lands  sought  to  be  charged,  and  his 
ownenhip  of  the  land,  there  being  filed  with  the  complaint  a  j^roper 
petition  and  the  proceedings  of  the  board  of  county  commissioners 
thereon.  Bate  y.  Sheets,  829 

2.  Same. — Schedule. — Deeerij^ion  of  Land. — ^In  such  case,  the  appraisers,  havinff 

in  their  hands  the  petition  and  the  proceedings  thereunder  of  the  board 
of  commissioners,  may,  by  reference  thereto,  complete  their  otherwise 
incomplete  description  of  the  land  in  their  schedule.      *  !&. 

8.  Same, — Answer. — In  such  case,  the  defendant  cannot  complain  that  more 
land  of  another  person  is  asseaaed  than  is  mentioned  in  the  petition.  i5. 

4.  Soma. — An  answer  of  general  denial,  in  such  an  action,  puts  in  issue  all 
the  material  matters  presented  b^  special  paragraphs  of  answer  all^^g 
that  the  plaintiff*  could  have  drained  all  his  wet  lands  without  afiecting 
the  lands  of  the  defendant,  and  that  his  whole  proceedings  were  unneo- 
essary  for  the  drainage  of  his  lands ;  or  that  the  petition  did  not  specify 
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the  character  of  the  work}  or  that  the  appraiflerB  did  not^  before  die 
cemmenoement  of  tiie  action,  make  out  a  list  of  all  the  landa  liable  to 
be  affected  by  the  work ;  or  that  the  petition  did  not  describe  and  specify 
all  the  lands  affected,  with  the  names  of  the  owners  thereof.  iS. 

5.  Some. — Emdenoe. — Beoord  of  Schedtde, — ^Where  the  original  schedule  of 

assessment  has  been  lost,  the  reoord  thereof  in  the  record  books  of  the 
county  recorder's  office  may  be  read  in  evidence.  Aw 

6.  Somc'-On  the  trial  of  such  an  action,  the  evidence  will  be  insufficient, 

where  it  does  not  show  the  application  to  the  county  conmiissionerB,  the 
appointment  of  appraisers,  the  notice  of  the  meeting  of  the  appraisera,  or 
anv  demand  of  the  amount  of  the  assessment  by  the  plaintiff  of  the 
defendant  lb, 

EASEMENT. 

1.  Vendor  and  JRiivftaser.— -In  a  suit  for  the  purchase-money  of  real  estate, 

a  claim  for  a  deduction  on  theground  of  the  real  estate's  being  subject 
to  a  right  in  the  Wabash  and  Erie  Canal  Co.  to  flow  a  part  of  the  land 
with  water,  cannot  be  sustained,  if  it  is  shown  that  tne  overflow  was 
caused  by  the  giving  or  wearing  away  of  certain  banks  that  onoe  confined 
the  water,  that  the  purchaser -knew  this  at  the  time  of  his  purchase, 
and  that  tnere  was  no  right  or  title  in  the  canal  company  to  overflow  the 
land  except  such  as  resulted  from  its  n^lect  to  repair  the  banks^  and 
that  the  company  never  claimed  any  title.      Pdenon  v.  McOuBongk,  35 

2.  I^taaription. — ^To  acquire  a  right  by  prescription,  there  must  be  an  actual 

enjo^enty  and  om^  that  which  is  possessed  can  be  so  acquired.  In 
proving  a  prescription,  the  use  of  the  right  is  the  only  evidence  of  the 
extent  to  which  it  has  neen  acquired.  lb. 

8.  iSbme. — ^The  use  and  enjoyment  of  what  is  claimed  by  prescription  must 
have  been  adverse,  under  a  claim  of  right,  exclusive,  continuous,  unin- 
terrupted, and  with  the  knowledge  and  acquiescence  of  the  owner  of  the 
estate,  in,  over,  or  out  of  which  the  easement  prescribed  for  is  claimed, 
and  while  such  owner  was-  able,  in  law,  to  assert  and  enforce  his  rights, 
and  to  resist  such  adverse  claim  if  not  well  founded ;  and  it  must  more- 
over be  of  something  which  one  party  could  have  granted  to  the  other.  lb, 

ELECTION. 

!•  OontesL — FUading, — Emdenae, — In  the  contest  of  an  election  for  a  county 
office,  the  written  statement  of  thecontestoi^  he  and  theoontestee  having 
been  the  only  persons  who  received  votes  for  said  office,  alleged,  as  the 
{pround  of  contest,  the  misconduct  of  the  judges,  clerks,  and  canvassers 
in  certifying  incorrectly,  as  they  knew,  a  lar^r  number  of  votes  for  Uie 
contestee  than  for  the  contestor,  and  in  certifying  that  the  contestee  was 
elected,  when,  in  fact,  the  contestor  was  elected.  Answer,  by  the  con- 
tested admitting  a  mistake  in  his  favor  as  to  the  number  of  votes,  as 
stated  by  the  contestor,  but  relying  on  the  fact  that  the  contestor  reoeived 
a  number  of  illegal  votes  greater  tnan  the  number  so  wrongfully  certified 
for  the  contestee.  Bej^ly,  relying  on  the  fact  that  as  large  a  number  of 
ill^^l  votes  were  received  by  the  contestee  as  by  the  contestor. 

HUd,  that  the  statement  of  the  contestor  and  the  answer  of  the  contestee 
were  each  sufficient  on  demurrer. 

Hddf  also,  that,  under  a  proper  construction  of  the  statute,  the  reply  of  the 
contestor  was  not  a  departure,  and  that  it  was  error  to  reject  evidence  in 
support  of  it.  Dcbyw  v.  Weadon,  298 

2.  Sceme, — Qraoamen  of  ConlaL — Cbnc&cd  of  Election  Ofioers, — ^In  the  con- 
test of  any  election,  under  the  act  of  May  4th,  1852.  whatever  may  be 
the  ground  of  contest  alle^,  the  true  ffravaanen  of  tne  case  is  to  deter- 
mine who  received  the  highest  number  of  l^al  votes,  and  ''maloon- 
duct"  of  a  member  or  officer  of  the  board  of  judges  or  canvassers, 
which  does  not  affect  the  number  of  votes,  is  not  aground  of  contest  J&, 
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ESCAPR 

1.  Vohmiary  or  NegUgenL— In  an  action  against  a  sheriff  for  the  escape  of  a 

prisoner,  the  law  knows  but  two  kinds  of  escapes ;  one  volmitary  and  the 
other  negligent.  The  Slaie,  ex  rtL  SMrk,  y.  Mullen  d  al^  698 

2.  NeaUgent  Escape.— It  is  no  defence  to  an  action  for  a  n^ligent  escape,  that 

tne  sheriff  nsed  care  in  keeping  the  prisoner.  Jb» 

3.  Same, — ^In  case  of  a  negligent  escape,  the  sheriff  is  liable,  prima  fatUf  for  the 

amount  of  the  judgment,  with  accrued  interest,  but  he  may  show  in 
mitigation  of  damages,  that  the  prisoner  had  no  property  or  means  with 
which  he  could  have  paid  or  secured  the  debt  in  whole  or  in  part,  and 
that  he  could  not  procure  the  same  to  be  replevied.  Jb. 

ESTOPPEL. 

Estoppel  by  Beoord, — ^I>ciiittrrw.— Where  an  estoppel  by  record  plainly  appears 
on  the  face  of  a  complaint  or  answer,  it  is  not  necessary  to  set  it  up  in 
answer  or  reply,  but  the  question  may  be  raised  by  demurrer. 

Qreenvp  et  al,  y.  Crooks  el  oiL,  410 

EVIDENCE. 

See  CouiTTY  StTBVEYOB;  Cbimin\i«  Law,   39,  43;  Deposition;   Negli- 
OEKCE,  4 ;  Bailboad,  9. 

1.  JEbrmleta  Error. — ^It  is  not  an  available  error  to  exclude  evidence  which 

might  affect  the  amount  of  damages  that  mi^ht  be  recovered  if  either 
fraud  or  warranty  should  be  prov^,  where  neither  is  proved. 

Bowman  v.  demmer^  10 

2.  Immaierial  Evidence,— A  judgment  will  not  be  reversed  on  account  of  the 

admission  of  immaterial  evidence,  unless  it  appears  that  the  party 
objecting  wa^  injured  in  his  rights  by  the  admission. 

mSLL.A8,E,B.  W.Co.Y,Malhia8,QS 

3.  Former  Judgment— The  bonajide  holder  of  ajpromissory  note,  to  whom  it 

had  been  assigned  by  the  payee,  without  indorsement,  delivered  it  for 
collection  to  a  justice  of  the  peace,  who  brought  suit  thereon  in  the  name 
of  the  pay^ee  against  the  maker,  and  rendered  judgment  in  favor  of  the 
maker,  said  holder  having  no  actual  knowledge  of  the  time  of  the  trial, 
and  the  payee  beit^  a  resident  of  another  state  and  having  no  knowl- 
edge of  the  proceeding. 
Hdd^  that  said  judgment  was  admissible  in  evidence  in  favor  of  the  maker, 
in  a  subsequent  suit  on  the  same  note  brought  by  said  holder  against 
the  maker.  Haddeman  v.  Harriwn  et  al,,  156 

4.  Qmtraet. — Pleading, — ^Where,  in  an  action  against  a  common  carrier  to 

recover  damages  arising  from  delay  in  the  transportation  and  delivery 
of  live-stock,  the  complaint  isbasea  upon  a  special  contract,  the  plain- 
tiff cannot  sustain  his  action  by  proof  of  a  breach  of  an  implied  con- 
tract, or  of  the  legal  duty  of  the  defendant  as  a  common  carrier,  to 
tran^rt  the  stock  in  a  reasonable  time.  In  such  case,  there  would  be, 
not  a  variance,  but  a  failure  of  proof. 

The  J,,  if.  &  I,R  B.  Co,  V.  Worland,  B^r,  339 
Ik  FUading, — It  is  only  necessary  for  a  plaintiff  to  jirove  so  many  of  the 
facts  alleged  by  him  as  constitute  a  cause  of  action. 

Long  et  aL  v.  Doxey,  385 

6.  AUegaiions  and  Pi'oof, — A  plaintiff  must  recover  according  to  the  all^a- 

tions  and  the  proofs,  and  not  according  to  either  alone.  lb. 

7.  ^Sbitie. — Variance. — A  right  to  recover  on  a  complaint  charging  negligence 

in  the  use  of  defective  machinery  cannot  be  supported  by  proof  of  neg- 
ligence in  employing  unskilful  men  to  run  the  machinery.  lb, 

8.  Infancy, — In  a  suit  upon  a  promissory  note  given  for  the  services  of  an 

attorney  in  defendmg  the  maker  on  a  charge  of  homicide,  where  a 
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plea  of  infancy  is  made  W  the  maker,  it  ia  competent  for  the  plaintifF 
to  prove  that  on  the  trial  of  the  defendant  on  the  cnaige  of  homicide^  no 
I^ea  or  defence  was  made  by  the  defendant  on  the  ground  that  he  waa 
a  minor.  Benaon  v.  McFadden,  431 

9.  Same, — Opinion  as  to  Age. — ^A  witness,  who  has  testified  to  the  personal 

appearance  of  a  defendant  who  pleaos  infancy  at  the  time  of  making  the 
contract  sued  on,  may  be  allowed  to  state  his  opinion  as  to  the  age  of 
the  defendant  lb, 

10.  Leading  Question, — Discretion. — Upon  objection  to  a  leading  question  pro- 
pounded to  a  witness,  a  discretion  must  be  left  to  the  court  trying  the 
cause,  to  be  exercised  in  reference  to  the  character  of  the  investi^tiony 
the  condition  and  disposition  of  the  witness,  and  the  peculiar  circum- 
stances attending  the  examination.  Snyder  ▼.  Snyder,  492 

11.  Same. — The  over^ling  of  an  objection  to  a  leading  question,  put  to  a 
witness,  is  not  an  available  error,  unless  the  record  shows  that  the 
party  objecting  was  injured  by  the  answer.  Jb, 

12.  Same. — ^Where  a  question  is  leading,  but  is  answered  as  though  properiy 

asked,  the  Supreme  Court  will  not  reverse  the  judgment  for  an  abuse 
of  discretion  on  the  part  of  the  lower  court  lb. 

EXECU'MON. 

See  Tk£8fas8,  1,  2. 

FEAUD. 

See  HuaBAKD  Ain>  Wife,  4 ;  Vendob  and  PuBCHAfiEB,  1,  2,  8. 

1.  Heading. — Suit  on  a  promissory  note  by  the  payee  against  the  maker. 

Answer,  alleginj^  that  the  defendant  purchased  of  a  third  person  a  stock 
of  goods,  on  which  the  plaintiff  held  a  mortgage ;  that  the  note  in  suit 
was  given  in  consideration  of  the  assignment  and  transfer  of  said  mort- 
gage, and  the  note  secured  thereby,  by  the  plaintiff  to  the  defendant,  on 
the  faith  of  the  representation  of  tne  former  to  the  latter  that  the  mort- 
gage  was  a  good  and  valid  security  for  the  note  so  assigned,  and  on  the 
faith  of  the  plaintiff's  promise  that  if  the  mortgagor  should  become 
bankrupt,  and  the  goods  should  be  taken  from  the  defendant,  he  should 
not  be  required  to  pay  the  note  in  suit,,  and  showing  that  the  note  and 
mortgage  assigned  were  executed  by  said  third  person  to  defraud  his 
creditors,  and  that  the  defendant  lost  the  entire  benefit  of  the  mortgage 
through  the  bankruptcy  of  the  mortgagor. 
Held,  that  the  answer  sufficiently  showed  that  the  defendant  was  injured  by 
the  representation  of  the  plaintiff.  Van  Wy  v.  Clark,  Aam'r,  259 

2.  Mortgage  to  Defraud  Creditors. — A  note  and  mortttSL^  made  for  the  pur- 

I>OBe  of  cheating  and  defrauding  creditors  are  obligatory  upon  the  par- 
ties, and  are  only  voidable  at  the  instance  of  the  creditors.  J^. 

GAMING. 

See  Cbimikai.  Law,  10,  29,  dO. 

GRAND  JURY. 

1.  Number  of  Jurors. — Ad  of  1875. — ^A  grand  jury  consisting  of  twelve  mem- 

bers, selected  at  the  first  regular  session  of  the  board  of  county  commis- 
sioners for  the  year  1875.  in  accordance  with  the  law  then  in  force,  was 
the  legal  grand  jury  at  the  July  term,  1875,  of  the  criminal  circuit  court 
of  the  county,  and  was  competent  to  nnd  an  indictment  after  the  taking 
effect  of  the  act  of  March  13th,  1875  (Acts  1875,  Spec.  Ses.  p.  54). 

TheStaUy,May,YrO 

2.  Same.—Staiiuie  Omsenied.— The  words  ''  before  this  act  takes  efifect,"  in  the 

third  section  of  said  act  of  March  13th,  1875,  mean,  substantially,  hetan 
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grand  jurors  can  be  selected  in  accordance  with  the  proyisions  of  this 
act.  lb. 

8.  IHlUng  Vacancy  in  Band. — ^Where  the  record  shows  that  a  grand  juror  was 
excused  hy  the  court  from  further  service,  and  that  the  sheriff  then 
brought  into  open  court  a  competent  person  to  serve  as  juror  and  that 
such  person  was  then  duly  empanelled  and  sworn  upon  said  grand  jury, 
it  will  be  presumed,  there  being  no  pleading  to  the  contrary,  that  such 
juror  was  properly  selected  under  the  direction  of  the  court. 

Kesdar  v.  The  Stale,  229 

GUAEDIAN  AND  WARD. 
See  HusBAin)  and  Wife,  8 ;  Pleading,  12. 

HIGHWAY. 

1.  Damages  for  VaoaUon. — StatuU. — ^Under  the  statute  on  the  subject  of  open- 

ing and  vacating  highways,  a  party  through  whose  lands  an  established 
highwav  is  sought  to  be  vacated  is  entitl^  to  such  damages  as  he  may 
sustain  oy  the  vacation,  to  be  paid  as  damages  for  the  establishment  of  a 
highway  are  paid.  BuUenoorth  v.  Bartiett  et  aL,  537 

2.  Same. — ^A  person  through  whose  land  it  may  be  proposed  to  vacate  a  high- 

way ma^  remonstrat^  on  the  ground  that  the  highway  is  of  public  util- 
ity and  in  the  same  remonstrance  claim  damages  in  consequence  of  the 
proposed  vacation.  i&. 

8.  Same. — In  such  case,  if  the  viewers  find  in  favor  of  the  proposed  vacation, 
they  may  assess  such  damages  as  the  party  objecting  may  sustain.     lb, 

4.  SiMieney  of  Bdtiiion. — ^A  petition  to  lay  out  and  open  a  highway,  which 
descrilies  the  beginning  point  as  '*near''  the  comer  between  the  north- 
west and  north-east  quarters  of  a  certain  section,  without  designating 
which  comer,  is  bad,  though  it  says  the  highwav  is  to  run  from  thence 
south  "  between ''  a  certain  eighty-acre  tract  of  land. 

Farmer  Hal  v.  PaMky  el  o^,  588 

HUSBAND  AND  WIFE. 
See  Attobney,  2;  Cobis,  2;  Obiminai.  Law,  43;  Vendor  and  Pub- 

GHASEB,6. 

1.  Deed, — ^A  deed  made  bv  a  husband  and  wife,  not  purporting  to  convey 

and  pass  the  lands  of  the  wife,  but  only  her  interest  in  the  lands  of  the 
husband,  has  no  vaMdit^  unaer  section  6  of  the  act  concerning  real 
property  and  the  alienation  thereof,  1  G.  &  H.  258. 

MeCkrmick  v.  Hunter,  186 

2.  Same. — Sectioa27  of  the  law  of  descents,  1  G.  &  H.  296,  gives  no  author- 

ity for  the  husband  to  join  the  wife  and  convey  her  interest  in  his  real 
estate,  unless  his  interest  passes  at  the  same  time,  or  has  previouslv 
been  divested.  Jo. 

8.  Same. — ^During  coverture  a  wife  has  no  interest  in  her  husband's  real 
estate  which  can  be  conveyed  while  the  husband  retains  his  interest 
in  the  same.  J5. 

4.  FVa/udfUent  Conveyance. — Pleading. — A  complaint  to  subject  real  estate  con- 
veyed to  a  wife  to  the  payment  of  the  husband's  debt,  on  the  ground  of 
fraud,  need  not  chaige  the  wife  with  knowledge  of  the  husband's  fraud, 
if  it  is  allefi[ed  that  she  paid  nothing  for  the  land,  and  that  the  whole 
consideration  was  paid  by  the  husband.        Spinner  e<  tix.  v.  Weiek,  218 

6.  Aaeney  qf  Hiuband. — Aulhorihj  from  Wife, — ^That  a  married  woman  may 
DO'  bound  by  the  act  of  her  husband  m  selling  or  exchanging  her  per- 
sonal property,  it  is  not  necessary  that  she  should  authorise  him  to 
thus  act  as  her  agent  before  the  sale  or  exchange  made  by  him.    Sodi 
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aathori^  may  be  given  by  her  at  the  time  of  the  tmasactioiii  or  she 
may  ratify  hiB  act  atterward.  Liehtenberger  y.  G^raAom,  288 

6.  IVesump^  09  to  Law  of  Another  State,— Pencmal  i^^operfy.— The  oonrts 

of  Indiana  will  presume  that  the  common  law  is  in  force  in  Kentucky, 
and,  therefore,  that  personal  property  receiyed  in  payment  for  land  sola 
by  a  married  woman  in  that  state  became  the  prepay  of  her  husband. 
Andf  in  such  case,  the  subsequent  removal  of  the  husband  and  wifo  to 
Indiana,  bringing  with  them  such  penonal  property,  would  not  divest 
the  ownership  of  the  husband.  A. 

7.  Sale  of  Wif^8  ChaUels  by  Hiufiofui.—- Where  a  married  woman  knows  that 

her  husband  has  trsded  her  personal  property  to  a  third  person  for 
other  personal  property,  which  she  allows  him  to  keep  for  a  long  period 
and  then  to  sell  or  trade  away,  and  asserts  no  claim  to  her  property  till 
it  has  been,  with  her  knowledge,  kept  for  a  lonff  period  by  such  third 
person,  and  has  been  again  traded  by  him  to  another,  she  may  not  recover 
possession  thereol  on  the  grounds  that  she  did  not  authorize  its  trans- 
ler,  and  that  she  did  not  know  the  law.  Jft. 

8.  GWduin  atnd  Ward, — Marriage  qf  Female  OuardMH.—XJj^  the  marria^ 

of  a  female  fpiu^ui,  it  is  net  necessary  that  her  husband  should  file  in 
court  his  written  consent  to  her  continuing  as  such  guardian,  as  in  the 
case  of  the  Inarriage  of  an  executrix  or  aaministratrix. 

'     Harding  v.  HeUon,  OiKini,  319 

9«  Married  Woman, — I^romiee  after  Divoree  to  Pay  for  Sarvioa  Rendered  during 
Coverture, — ^A  wife  is  not  liable  for  services  rendered  by  attomOTS  for 
her  during  coverture,  in  a  suit  between  herself  and  her  husband,  though 
she  was  alterward  divorced,  and,  after  being  divorced,  promised  to  pav 
the  same.  The  promise  in  such  a  case  is  without  consideration  and 
invalid.  Pktnametal  v.  Tenmywn,  456 

10.  Contract  to  Bay  Attorney  for  Procuring  Divorce, — ^A  contract  made  by  a 
wife  to  pay  an  attorney  a  certain  sum  to  prosecute  a  suit  for  divorce 
is  void ;  and  rendering  the  services  and  procuring  a  divorce,  and  a 
proniise  after  the  divorce  to  pay  the  amount,  will  not  render  the  contract 
valid.    Pettit,  J.,  dissentea.  lb. 

11«  Same, — ^A  new  and  further  consideration  after  the  divorce,  and  a  promise 
to  pay  the  sum  before  agreed  on,  will  be  valid.  lb. 

12.  Pleading. — Marriage  of  Female  Plaintiff  cfier  Suit  Commenced,— To  a  suit 
comm^aoed  by  Afeme  sole,  for  money  alleged  to  have  been  received  for 
her^  an  answer,  alleging  tnat  since  the  commencement  of  the  suit  the 
plamtiff  has  removed  to  the  State  of  Illinob,  and  has  married,  and 
resides  there  with  her  husband,  but  not  stating  that  the  marriage  took 
place  in  Illinois,  is  bad.  lb, 

rNFANCY. 

See  EviDENCS,  8, 9. 

INJUNCTION. 
8eeCk)irE&ACT,  2 ;  Cobtb,  1 ;  Pleading,  6 ;  Vendob  andPubghasbb,  1, 2, 8. 

1.  Bailroad. — Track  on  SireeL — A  complaint  against  a  railroad  company, 

alleging  that  the  plaintiffs  are  owners  of  lots  abutting  on  a  certain  street 
in  a  city,  that  the  defendant  has  taken  possession  of  said  street  in  front 
of  said  lots,  and  has  laid  down  its  triack  thereon  and  used  the  same, 
but  not  aU^ging  that  the  defendant  intends  or  threatens  to  continue  such 
use,  to  the  iojury  of  the  plaintiffs,  or  at  all,  does  not  show  a  good  ground 
for  an  injunction  to  prevent  the  defendant  from  continuing  to  maintain 
and  use  such  railway.    Bodker  etal,  y.  The /^  L.&&E,M,  W,Co,f  127 

2.  Pleadinp. — Verification  cf  Complaxnt. — A  complaint  for  a  perpetual  injunc- 

tion, in  which  no  restraining  order  or  temporary  injunction  is  sought, 
need  not  be  verified  by  affidavit  SkhetoL  v.  Deeear,  809 
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8*  Bmnt, — BdeoMe  (^Errors, — ^In  an  action  to  enjoin  the  collection  of  a  judg- 
ment, a  release  of  errors  in  such  judgment  need  not  in  any  case  be 
Btatea  in  the  complaint,  and  need  not  be  indorsed  npon  the  complaint 
unless  it  be  so  required  by  the  judge  or  court.  3, 

INSTEXJCTION  TO  JUEY. 
See  CiUMiNAii  Law,  11  to  15,  40, 41 ;  Nbglxgekgi^  1 ;  Pbaciioi^  10, 11 ; 

SUPBEMB  COUBT,    19. 

1.  An  erroneous  instruction  cannot  be  corrected  bj  another  instruction  which 

may  state  the  law  accurately,  unless  the  erroneous  instruction  be  thereby 
plainly  withdrawn.  The  21,  W,  &  W.  B.  W.  Co.  v.  Shuekman,  Adm'r,  42 

2.  Bequest  to  Instruct  in  Fn^tn^.— Where,  before  the  argument  of  a  cause, 

the  court  is  requested  by  a  party  to  ^ive  the  instructions  to  the  jury  in 
writing,  and  the  court  gives  a  portion  of  the  instructions  oraUy,  to 
which  such  party  excepts,  this  is  error  for  which  the  judgment  wul  be 
reversed,  whether  the  portion  given  orallyis,  in  itself,  right  or  wrong. 

Mardin  v.  MeUmy  QucenL,  319 

8.  Beoord, — Exo^ptions,-— "Where  an  instruction  has  been  ^ven  to  the  jury  at 
the  request  of  a  party,  and  has  been  signed  by  his  attorney,  and  an 
exception  thereto  has  been  duly  noted  on  the  margin  and  signed  by  the 
attorney  of  the  adverse  party,  or  where  it  has  been  given  by  the  court 
of  its  own  motion,  and  has  been  signed  by  the  judge,  and  an  exception 
thereto  has  been  noted  on  the  margin  and  signed  by  the  attorney  of 
the  party  excepting,  it  need  not  be  incorporated  in  a  bill  of  exceptions, 
to  constitute  it  a  part  of  the  record.      Overlm  v.  Kranenberger  et  oL,  86o 

4.  NeaU^ienoe, — ^Where  a  complaint  for  an  injurv  causing  death  alleges  that 
the  injury  resulted  from  the  explosion  of  a  boiler,  and  charees  that  the 
boiler  was  composed  of  bad  iron,  that  it  was  defectively  made,  and  that 
it  was  old.  decayed,  and  worn  to  unfitness  for  use,  it  is  error  to  instruct 
the  jury  that  they  must  find  that  the  explosion  resulted  from  all  these 
causes,  or  they  must  find  for  the  defendant.       Long  et  al,  v.  Dox^,  385 

INSUEANCE. 

AMtignmmt  cf  ib^iey. — ^A  policy  of  fire  insurance  was  issued  July^  22d,  1871, 
to  A.,  on  a  house  owned  by  him,  one-fifth  of  the  premium  being  paid  in 
cash,  the  remainder  to  be  paid  in  four  annual  instalments,  for  which 
A.  gave  his  notes.  March  25th,  1872,  A.  sold  the  property  to  B.,  and  June 
26th,  1872,  assigned  to  him  the  policy  by  indorsement.  The  house  was 
destroyed  by  fire  in  June,  1873.  The  policy  provided  that  "  assign- 
ments of  policies  must  be  made  within  ten  da3rs  after  the  sale  of  the 
property,  and  this  policy  sent  to  the  office  of  the  company  forthwith 
for  the  consent  of  ^e  company,  with  fifty  cents  recording  fee,  and  a  new 
instalment  note  signed  by  the  assignee ;  consent  will  then  be  given  to  the 
assifliment.  *  «  *  This  policy  is  made  and  accepted  on  the  above 
conditions,  and  the  charter  and  by-laws  of  this  compan;^,  which  are  to 
be  resorted  to  and  used  to  explain  the  rights  and  obligations  of  the  par- 
ties hereto  in -all  cases  not  herein  otherwise  specially  provided  for,  and 
which  are  hereby  made  part  of  this  policy.  The  charter  provided 
that  the  alienation  of  the  insured  property  should  render  the  policy 
void,  "provided,  however,  that  the  grantee  or  alienee  having  the  policy 
aasimea  to  him  may  have  the  same  ratified  and  confirmed  to  him,  her, 
or  them,  for  his,  her,  or  their  own  proper  use  and  benefit,  upon  applica- 
tion to  the  directors,  and  with  their  consent,  within  thirty  days  next  after 
such  alienation  on  giving  proper  security,  to  the  satisfaction  of  said 
directors,  for  such  portion  of  the  deposit  notes  as  shall  remain  unpaid ; 
and  bv  such  ratification  and  confirmation,  the  partv  causing  the  same 
shall  be  entitled  to  all  the  rights  and  privileges,  and  subject  to  all  the 
liabilities  to  which  the  original  insurer  was  entitled  and  subjected  under 
this  act."  The  indorsement  of  the  policy  was  made  by  A.  in  thepreaenoe 
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and  br  the  oonsent  and  direction  of  the  local  agent  of  the  compaoji:  who 
had  fall  knowledge  of  all  the  facts,  and  who,  knowing  that  B.  had 
agreed  with  A.  to  aseume  the  payment  of  eaid  instalment  notes  made 
hr  A^  receiTed  of  B.  the  amount  of  the  first  instalment,  which  was  all 
inat  was  dae  on  said  premium  before  the  house  was  burned,  and  said 
agent,  in  the  presence  of  B.,  received  from  A.  said  policy,  to  be  properly 
indorsed  by  the  secretary  of  the  company,  B.  tiling  said  agent  that 
when  this  was  "  fixed  up ''  he  would  pay  the  company's  charges  thereon, 
and  said  agent  promising  to  have  it  all  attended  to  in  due  time.  The 
agent  did  not  forward  the  policy  to  the  secretary  as  promised. 
Mddf  that  there  was  no  assignment  in  conformity  wiUithe  provisions  of  the 
charter  and  the  policy,  and  that  B.  could  not  recover  on  the  policy. 

The  Ameriam  Iits,  Co,  of  Chicago  v.  Oamgher,  209 

INTEBEOGATOEIES  TO  JUBY. 

Hem  Athed. — ^Interroffatories  to  a  jury,  not  asked  in  the  form  contemplated  Ij 
thestatate,  should  be  refused.  Long  etoLy,  Doxeif,  386 

JOINT  C50NTEACT. 
See  PKAcncE,  16. 
JUDGE. 
See  Bii«ii  OF  Exceptions,  1  to  8. 
SpeeUd  Jiufpe.— Where  a  cause  was  tried  before  a  judge  specially  appointed  to 
preside  at  the  trial,  and  a  general  verdict  and  answers  to  intenogatories 
were  returned  by  the  jury  on  the  last  dav  of  the  term  at  which  the 
cause  was  tried,  and  no  further  action  was  taken,  and  no  order  was  made 
adjourning  the  cause  to  a  day  in  vacation,  the  authority  of  the  judge 
specially  appointed  to  try  the  cause  ceased,  and  the  cause  went  badk  on 
the  docket  for  the  next  regular  term  of  the  court. 

Qreenup  etaly.  Orooh  efoL,  410 

JUDGMENT. 

See  Ck>HTSACT,  2 ;  Evidenc]^  8. 

JUDICIAL  SALE. 

See  Shebiff'b  Saub. 

1.  Seed  EaUUe.'-'&ds  on  IhoecuHonfrom  UnUed  Stales  Cowt—VM  Salc^A 

sale  of  real  estate  located  in  Shelby  county,  made  in  1841,  by  a  United 
States  marshal,  by  virtue  of  an  execution  issued  on  a  judgment  obtained 
in  1838  in  the  United  States  Circuit  Court  for  the  District  of  Indiana^ 
where  the  sale  was  made  at  the  State  House  door  in  the  city  of  Indiani^ 
polls,  in  Marion  coun^,  no  notice  of  the  sale  having  been  given  except 
in  the  counties  of  Marion  and  Laporte,  though  there  were  weekly  newa- 
papers  of  general  circulation  published  in  Shelby  county,  was  void. 

ThadierY.I>ev6l€taL,S0 

2.  Same. — Such  sale  could  not  be  made  in  Marion  county.  lb, 

3.  Some, — Effect  of  Such  Sale, — Such  sale  did  not  divest  the  title  of  the  judg- 

ment defendant  to  the  real  estate,  but  the  title  was  in  him  unafiected  1^ 
the  statute  of  limitations,  when,  in  1852,  dower  was  abolished  hyU^ 
legislature  and  an  estate  in  fee  simple  suDstituted  therefor.  Jb. 

4.  Same, — Bight  of  TFidow. — StaliUe  of  lAmUatums, — ^Upon  the  death  of  audi 

judgment  defendant,  in  1858,  his  widow  immediately  became  the  owner 
of  one-third  of  such  real  estate,  and  she  had  twenty  years  within  which 
to  assert  her  light,  after  the  death  of  her  husband.  i&. 

JURISDICnON. 

See  Justice  of  the  Peace. 

1.  Change  of  V«mm,—ProeeMnge  Muat  be  Certified,— In  an  action  oommeaoed 
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in  the  common  pleas  court  against  a  husband  and  wife,  where, 
bj  agreement,  the  venue  is  changed  to  the  circuit  court  of  the  same 
county^and  where,  hj  such  agreement,  the  complaint^  summons,  and  order 
for  the  change  of  venue  are  to  be  certified  to  the  circuit  court,  if  they 
are  not  so  certified,  the  circuit  court  will  acquire  no  jurisdiction  of  the 
wife,  unless  she  ajjpears  in  said  circuit  court,  and  any  judgment  or  decree 
against  her,  in  said  court,  will  be  void.       Bhoadk  d  ux.  v.  Delaneiff  468 

2.  Gained  Becord, — One  court  cannot  speak  officially  to  another  court  other- 
wise than  by  its  seal.  lb. 

8.  What  vnU  CoTutUuie  an  Appeoarance, — ^To  constitute  an  appearance,  there 
must  be  some  act  done  or  word  spoken  in  court  by  the  party  charged  with 
appearing.  The  record,  in  such  action,  reciting  Uiat  "now  come  the  par- 
ties by  counsel,  and  the  plaintiff  withdraws"  a  paragraph  of  his  com- 
plain^ and  that  a  certain  one  of  the  defendants  (said  husband)  filed  his 
answer,  did  not  show  an  appearance  by  the  wife  of  such  defendant.    lb. 

4.  Default. — If  there  is  an  appearance,  a  default  should  not  be  entered,    lb. 

6.  Etidence. — Void  JudgmeiuU — Where  the  record  of  a  cause  shows  that  the 
court  rendering  the  jud^ent  and  decree  therein  did  not  have  jurisdic- 
tion of  one  of  the  parties,  such  record  is  not  admissible  in  evidence 
against  such  party.  J&. 

JUBY. 

Tbikmq  Papen  to  Jury  Boom. — It  is  error  to  permit  the  jury,  over  objection 
of  a  party,  to  tase  with  them,  upon  their  retirement  to  consider  of  their 
verdict,  papers  introduced  in  evidence  constituting  the  record  of  another 
action.  LoU  v.  Briffg$f  346 

JUSTICE  OP  THE  PEACE. 

See  Appeat^  1,  2. 

Waker. — JuriadieUon.-^'Whetef  in  an  action  for  the  recovery  of  the  posses- 
sion of  j^rsonal  property  before  a  justice  of  the  peace,  there  has  been 
a  trial  without  any  answer  filed  or  objection  made  by  the  defendant, 
upon  appeal  to  the  circuit  court  an  answer  alleging  the  justice's  want 
01  jnrisicuctioiL  because  the  replevin  bond  filed  before  him  was  executed 
on  Sunday,  is  bad  on  demurrer.  Dam  v.  Brinker,  25 

LIMITATIONS,  STATUTE  OP. 

See  Judicial  Sai.e,  4 

UQUOB  LAW. 

• 

1.  Adqf  1673.— ifulifltoiai/.-— In  an  indictment,  under  the  act  of  February 

27th,  1873.  for  siving  intoxicating  liquortoaminor.it  was  not  necessary 
to  allege  tnat  me  defendant  had  a  permit,  or  that  ne  had  not  a  permit. 

Meiferv.  The  State,  18 

2.  Bmdenee. — ^Indictment  for  giving  intoxicating  liquor  to  Edward  Gresh. 

a  minor.  The  evidenceshowed  that  the  liquor  was  given  to  '^Gresh,''  ana 
that "  Gresh  "  was  nineteen  years  old. 

Hddf  that  the  evidence  did  not  show  that  the  liquor  was  ^ven  to  the  person 
named  in  the  indictment,  or  that  the  person  to  whom  it  was  given  was  a 
minor,  and  was  therefore  insufficient.  lb. 

8.  Ad  qf  1873. — IndictmenL — ^In  an  indictment,  under  the  liquor  law  of  1873, 
for  selling  intoxicating  liquor  on  Sunday,  to  be  drank  on  the  premises 
where  sold,  it  was  not  necessary  to  allege  whether  the  defendant  had  or 
had  not  a  permit  Stemy.  TheStaie,21 

4.  Same. — Informaiion. — ^In  an  information,  under  the  liquor  law  of  1873, 
for  selling  intoxicating  liquor  to  a  person  in  the  nabit  of  getting 
intoxicated,  it  was  not  necessary  to  all^;e  that  the  defendant  had  notice 
of  such  habit.  Wetneke  v.  The  State,  22 
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5.  Some. — In  an  information,  under  the  liquor  law  of  1873,  for  selling 

intoxicating  liquor  to  an  intoxicated  person,  it  was  not  neceeBary  to 
allege  that  Die  defendant  had  notice  of  the  intoxication  of  such  person. 

Wemehe  v.  The  Staie,  23 

6.  Scane,--Indiel!menL — ^To  make  an  indictment  good  under  the  first  section 

of  the  liquor  law  of  1873,  it  was  necessary  to  all^  that  the  liquor  was 
sold  ''to  be  drunk"  in,  upon,  or  about  the  building  or  premises,  etc ; 
and  an  indictment  charging  the  sale  of  the  liquor,  and  alleging  that 
the  defendant  sufiered  and  permitted  it  to  be  drunk  in,  etc.,  was  bad. 

Vixndenoood  y.  TheSUUe,  26 
Vandenoood  v.  The  SiaU,  295 

7.  l><mages.—StahUe  Conetnted,— The  twelfth  section  of  the  act  to  r^ulate 

the  sale  of  intoxicating  liquors.  Acts  1873,  p.  151,  gives  a  right  of  action 
against  anj  person  or  persons  who  shall,  by  selling  intoxicating  liquors, 
have  caused  the  intoxication,  in  whole  or  in  part,  of  the  purchaser,  and  it 
is  no  excuse  that  the  person  selling  the  liquor  is  only  a  clerk  or  sales- 
man in  a  saloon,  nor  is  it  necessary  that  he  shonld  compel  the  purcha- 
ser to  drink  or  use  any  artifice  to  cause  him  to  drink,  or  that  he  shonld 
know  that  such  person  would  get  drunk.        Bamabyet  aL  v.  Wood,  405 

8.  Same, — Ovofner  of  Property, — ^That  part  of  said  section  which  provides  for 

holding  the  owner  of  real  estate  liable  for  sales  of  intoxicating  liquors 
does  not  apply  to  the  owner  of  property  who  himself  sells  liquor  therein, 
but  applies  to  owners  who  permit  others  to  occupy  and  use  thcproperty 
for  such  purposes,  and  in  such  case  the  complaint  must  show  that  the 
owner  had  knowledge  that  intoxicating  liquors  were  to  be  or  had  been 
sold  therein.  lb, 

9.  Same. — PUadxng. — ^A  complaint  by  a  wife  under  said  section,  alleging  thai 

her  husband  was  intoxicated  by  liquor  purchased  of  the  defendants,  and 
thereby  n^lected  his  work,  and  squandered  his  money,  and  damaged 
thejjlaintiff  in  her  means  of  support,  sufficiently  showed  how  she 
was  injured.  lb. 

10.  Same. — Instruction, — ^Where  a  complaint  is  insufficient  to  hold  the  owner 
of  a  building  liable  for  sales  of  intoxicating  liquors  made  therein,  it  is 
error,  under  any  state  of  the  evidence,  to  instruct  the  jury  that  such 
owner  may  be  liable.  Ih, 

11.  Beer, — ^To  sustain  a  conviction  for  selling  or  giving  away  beer,  under 
the  act  of  February  27th,  1873,  the  beer  must  be  proved  to  have  bem 
intoxicating.  Laihrope  v.  The  SuUe,  655 

12.  Sale  to  Minor  for  Medical  Purpoees.'—A  person  who  sells  intoxicating 

liquor,.on  a  proper  occasion,  in  good  faith  and  with  due  caution,  for 
medical  purposes  only,  is  as  much  shielded  by  the  spirit  of  the  act  of 
February  27th,  1873,  as  if  he  were  exempted  from  the  penalties  of  the 
act  by  express  words.    This  rule  is  applicable  to  sales  to  minors. 

BaUv,  The  Stale,  B9^ 

MALICE. 

See  Gbimikai.  Law,  1  to  4. 

MALICIOUS   TEE8PA8S. 

See  ToiiirOATB,  1,  2. 

MANDATE. 

See  BiMi  OP  Exceptions,  1  to  8;  Canai.,  1,  2. 

Official  discretion  cannot  be  controlled  by  mandate. 

Burnet  v.  Truatees  WabaekAErie  Oama^  251 

MANUFACrUEmG  COEPORATION. 
See  CoBPOBATiOH,  3  to  6. 
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MASONIC  LODGE 

See  Tbusi  akd  Tbttstee,  1  to  5. 

MECHANICS  LIEN. 

See  F1.SADIN0,  4;  Bes  Aixtudicata. 

MOBTGAGE. 

See  Bes  Adjudicata. 

1.  Mortgagor  and  Mcrtgagee, — Right  of  Header  of  Jvawrr  Mortgage  to  Redeem, — 

The  bolder  of  a  junior  mortgage  who  has  foreclosed  his  mortgase  in  a 
suit  without  making  a  senior  mortgagee  a  party,  and  who  has  Bought 
in  the  mortgaged  premises  at  a  sheriff's  sale  on  the  decree,  has  a  right 
to  redeem  the  mortgaged  premises  from  the  senior  mortgage,  though  the 
eenior  mortgagee  may  have  previously  foreclosed  his  mortgage  without 
making  the  holder  of  the  junior  mortgage  a  party  to  the  action,  and 
though  the  premises  may  have  been  sold  by  the  sheriff  on  the  decree  and 
bouj^ht  in  by  the  senior  mortgagee,  and  though  the  assignment  of  the 
junior  mortgage  to  the  holder  thereof  was  not  placed  of  record. 

HaeadTnan  et  <u.  v.  MeKeman  et  oL,  441 

2.  Some. — Assignment  of  Mortgam, — Recording, — ^There  being  no  statute  pro- 

viding for  the  recording  01  assignments  of  mortgages  and  making  sudi 
reoords  notice,  parties  are  not  guilty  of  laches  in  not  recording  assign- 
ments of  mortgages.  lb. 

MUBDEB. 
See  Cbiminaii  Law,  42. 

NEGLIGENCE. 
See  Instbuctionb  to  Jubt,  4 ;  Baelboad,  6. 

1 .  Raibroad, — Duty  of  Person  Oroesing  Track. — IrutnictMn,—!!!  an  action  against 

a  railroad  company  for  an  injury  causing  the  death  of  a  person  while  pass- 
ing over  the  track  of  the  defendant  at  a  highway  crossing,  it  was  error 
to  instruct  the  jurv  that  it  was  the  duty  of  the  deceased  "to  make  such 
uee  of  his  eyes  and  ears,  and  all  his  faculties,  as  would  enable  him  to 
avoid  danger,  provided  the  managers  of  the  railroad  train  were  doine 
their  duty ;  if  he  did  that  he  was  free  from  blame."  ( Wobden,  J.,  and 
DowiTEY,  J.,  dissented.)  The  T.,  W,  &  W.  R,  W.Co.  v.  Sku^ikman,  Adm\42 

2.  Same. — It  is  the  duty  of  a  person  about  to  cross  a  railroad  track  to  use  his 

faculties  to  his  utmost  ability,  in  proportion  to  the  danger  impending, 
whether  the  managers  of  the  railroad  train  are  doing  their  duty  or 
otherwise.  i5. 

3.  Ikadiing. — ^In  an  action  against  a  railroad  company  for  n^ligently  injur- 

ing the  plaintiffj  a  general  averment  of  negligence  is  sufficient,  without 
stating  the  particular  acts  constituting  sucn  negligence. 

TheSLL,dS.E.  R.  W.  Co.  v.  MatMas,  65 

4.  JEvidence, — Ordinance  cf  OUy. — ^In  an  action  against  a  railroad  company  for 

an  injurjT  alleged  to  have  been  caused  by  negligence  in  running  a  train 
of  cars  in  a  cit^,  an  ordinance  of  the  city  regulating  the  running  of 
trains^  in  the  ci^,  their  speed,  the  ringing  of  the  bell,  etc.,  and  the 
violation  of  the  ordinance,  may  be  shown  in  evidence  as  matter  to  be 
considered  in  deciding  the  question  of  negligence.  lb, 

6.  Ckmiribuiary  Negligence, — ^In  an  action  to  recover  for  an  injury  alleged  to 
have  been  caused  by  the  negligence  of  the  defendant,  it  is  not  enough 
that  there  should  have  been  negligence  on  the  part  of  the  defendant, 
but  there  must  have  been  the  absence  of  contributory  negligence  on 
the  part  of  the  plaintiff.  i6. 
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6.  Biunning  IMnofChn  in  OUy, — It  ifi  Diligence  to  ran  a  train  of  care  in  a 

city  with  twice  the  rapidity  allowed  dj  a  city  ordinance,  and  without 
ringing  the  bell,  soanding  the  whistle,  or  giving  any  signal  of 
approach.  JB>. 

7.  Same, — It  is  also  negligence  to  nin  such  train,  when,  because  of  the  cold- 

ness of  the  weather,  all  the  employes  on  the  train  are  upon  the  engine, 
and  the  only  means  used  for  checking  or  stopping  the  train  are  such 
as  can  be  commanded  and  need  by  the  engineer.  lb. 

8.  IhUy  cf  Person  Aboui  to  Croa  EaUroad  IVaek. — ^It  is  the  duty  of  a  person 

about  to  cross  a  railroad  track  to  look  in  each  direction  for  an  approach- 
ing train,  and  a  failure  to  so  look,  if  injury  results,  will  not  be  excused 
because  the  train  of  the  railroad  company  may  have  been  running 
faster  than  allowed  by  a  city  ordinance,  and  without  the  giving  of  the 
appropriate  and  required  signals.  lb. 

NEW  TRIAL. 

See  PBAcncE,  5,  6,  7, 10, 11, 13,  14, 15 ;  Beoobd,  1, 2;  Sufbeke  Goubt, 

21,23. 

1.  Newbf-Diaooivered  Evidenoe. — DUhenos. — ^Where  a  party  was  with  witnesses 

at  the  time  at  which  certain  facts  occurred  and  at  which  they  came  to 
die  knowledge  of  such  witnesses,  reasonable  diligence,  such  as  is  required 
of  a  party  seeking  a  new  trial  on  the  ground  of  newly-discovered  evi- 
dence, recjuired  that  inauiry  should  be  made  by  him  before  the  first  triaL 
to  ascertam  what  they  Knew.  Bowman  v.  Clemmer,  10 

2.  MoUonfor  New  TriaL — ^A  motion  for  a  new  trial  may  be  made  at  any  time 

after  judgment,  at  the  same  term  of  court.  HinMe  v.  Margerum  et  aL,240 

3.  Sams. — ^That  a  decision  is  contrary  to  the  special  finding  of  the  court,  is 

not  a  reason  for  a  new  trial.  Ijewis  v.  Haas,  246 

4.  Oomplainlfor  New  TriaL — DUigence. — Complaint  for  a  new  trial  on  the 

ground  of  the  absence  from  the  county,  at  the  time  of  the  former  trial, 
of  a  material  witness  for  the  party  applying  for  the  new  trial,  who  was 
unable,  until  after  the  trial,  to  learn  the  whereabouts  of  the  witness, 
the  only  allegation  of  diligence  being  "  that  he  used  due  diligence  to 
ascertain  before  trial  the  whereabouts  of  said  witness." 

Mddf  that  the  allegation  as  to  diligence  was  insufficient. 

Nordman  v.  Stough,  280 

6.  MoUon  for  New  Trial, — When  FUed. — A  motion  for  a  new  trial  must  be 
made  at  the  term  at  which  the  verdict  or  decision  is  rendered. 

Greenup  eloLy,  Crooks  ei  aL,  410 

6.  Sxflie. — ^A  motion  for  a  new  trial  made  after  the  adjournment  of  a  term 

of  court,  and  when  there  is  no  legal  court  in  session,  is  a  nullity.        lb, 

7.  Same, — ^Error  in  ruling  upon  a  demurrer,  or  on  a  motion  to  strike  out 

parts  of  a  pleading,  or  in  refusing  to  tr^  separately  causes  of  action  set 
up  in  different  paragraphs  of  a  complaint,  are  not  reasons  for  a  motion 
for  a  new  trial.  Cobble  v.  Tomlinson,  650 

8.  Same. — A  motion  for  anew  trial  assigning  as  reasons  the  improper  admis- 

sion or  exclusion  of  evidence,  or  the  givinff  or  refusing  of  instructions, 
but  not  pointing  out  the  eviaence  admitted  or  excluded,  or  the  instruc- 
tions given  or  refused,  cannot  be  made  sufficiently  siiecific  by  reference 
to  bills  of  exceptions  not  on  file  at  the  time  the  motion  was  filed.    J^ 

OFFICE  AND  OFFICER. 

See  CoNSTiTnnoNAii  Law,  3 ;  Comnr  Comhissionebs  ;  Sghoolb. 

1.  RigJU  to  Abolish, — An  office  created  by  the  legislature  maybe  abolishedj 

or  the  term  thereof  may  be  shortened.        jSlakemore  v.  tkbmet  oL,  194 

2.  Townskm  IVuatee. — ^A  township  trustee  who  was  elected  at  the  April  election 

in  18^,  and  who  qualified  and  gavo  bond,  and  who  was  elected  his  own 
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saooeBBor  at  the  April  election  in  1868,  but  who  did  not  then  give  a  new 
bond,  did  not  thereby  vacate  the  office,  and  he  was  entitled  to  hold  it 
until  his  sncceteor  was  elected  and  qualified. 

The  J^ate,  ez  reL  Jackson  Townthip,  v.  Berg  ei  oLy 
8.  CjfieuU  Bond,^Suretie8, — ^The  sureties  upon  the  bond  of  a  township  trus- 
tee, elected  in  1867,  were  bound  to  know  that  his  right  to  the  office 
might  extend  beyond  the  year,  and  they  bound  themselves  for  whatever 
time  he  might  continue  in  office  by  virtue  of  such  election.  16. 

4.  Immaterial  AUeraUon. — ^The  conditions  of  the  bond  of  a  township  trustee 

elected  and  qualified  in  1867  recited,  when  signed  b^  the  sureties,  that 
he  should  correctly  account  to  the  board  of  commissioners  at  its  March 
term,  1868 ;  but  either  before  or  after  it  was  accepted  and  approved  by 
the  auditor  of  thecounty,  the  deputy  auditor  altered  it  by  inserting  the 
word  and  figures  "  1869  and  1870"  after  the  figures  1868. 
Hdd,  that  the  alteration  was  not  a  material  one,  and,  havii^  been  made  by 
a  stranger,  would  not  have  discharged  the  sureties  even  if  materiaL    io. 

5.  JSjaoliatim^  Sand  by  Legal  Ougtodian. — The  alteration  of  an  official  bond 

Dy  an  officer  or  his  deputy,  who  is  by  law  the  mere  custodian  of  it,  will 
not  destroy  the  validity  oi  the  bond.  lb, 

OFFICIAL  BOND. 
See  Office  and  Offxceb,  2,  3, 4. 

PABTTES. 
See  CoBFO&ATiON,  1 ;  Practice,  14 ;  Pbohisbobt  Note,  7. 

WoMwr. — ^Where  a  judgment  creditor  of  a  decedent's  estate  orally  objected 
to  the  confirmation  of  the  final  report  of  the  administrator  thereof,  and 
the  parties  appearing,  the  objection  was  tried  without  any  question 
as  to  said  creditor  being  properly  a  partv,  and,  said  proceedings  not 
having  been  entered  by  the  derk,  at  a  suDsequent  term,  on  complaint 
filed  by  said  creditor,  reciting  said  proceedings  and  asking  for  a  ntmc  pro 
CiMusentry  thereof,  the  parties  appeared,  and  such  question  was  not  raised ; 

Seldf  that  the  question  could  not  be  first  raised  on  appeal  to  the  Supreme 
Court  JV&c  v.  OwMw  ei  al^  122 

PABTNEBSHIP. 

1«  IkoedenU^  .EBfo/es.— Where,  upon  the  dissolution  of  a  partnership  and  the 
settlement  of  its  afiairs,  one  partner  pays  more  than  his  share  of  the 
partnership  debts,  or  pays  the  other  partner  a  certain  sum,  for  which 
the  latter  agrees  to  jpay  Uie  former's  share  of  such  debts,  which  sum  the 
latter  converts  to  his  own  use,  there  is  created  an  individual  liability  in 
favor  of  the  former  against  the  latter,  which  upon  his  death  will  consti- 
tute a  proper  claim  against  his  estate.  IVteo  v.  Oavimet  aL,  122 

2.  IHaBotiOum. — ^The  death  of  a  partner  dissolves  the  partnership. 

Cobble  V.  TomZtnson,  660 

8.  Biaht  of  Surviving  Partner  to  Beal  Estaie, —  Widow. — A  surviving  partner  has 
the  right  to  control  real  estate  held  by  the  partners  until  tibe  partnership 
debts  are  paid  and  the  afiairs  of  the  firm  nnally  settled,  ana  until  such 
time  the  widow  of  a  deceased  partner  has  no  separate  share  in  the 
partnership  property.  lb, 

PAYMENT. 

L  (hunterfeit  Cwrency. — ^A  payment  in  counteifeit  notes  which  pass  as  cur- 
rency amounts  in  law  to  no  payment,  and  does  not  satisfy  the  debt,  when 
the  i^rson  receiving  such  payment  has  not^  by  his  delay  and  negligence, 
forfeited  his  right  to  have  recourse.  TTtn^ote  y.  NeidUnger^  620 

Vol,  L.— 40 
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2.  Same. — Offer  to  Betum  CcfmUerfeil  Currency, — Diligence, — ^A   penon    who 

receives  currency  in  pajment  from  one  who  makes  the  pajment  in  good 
faith  is  required  to  use  diligence  to  ascertain  whether  it  is  genuine^  and, 
if  it  is  discovered  to  be  forged,  to  return  it  within  a  reasonable  time  after 
such  discovery,  or,  if  it  cannot  be  returned,  to  give  notice  of  its  char- 
acter, lb. 

3.  Same, — ^A  counterfeit  bill  was  jpaid  to  the  plaintiff  by  the  defendant  in 

December,  1870,  and  retained  in  possession  of  the  latter  until  the  24th 
day  of  January,  1871,  when  he  paid  it  to  a  third  party,  from  whom  it 
was  returned  in  a  few  days  as  counterfeit,  and  it  was  then  tendered  to 
the  defendant. 
Held,  that  the  plaintiff  did  not  use  sufficient  diligence  to  ascertain  whether 
the  note  was  genuine,  to  entitle  him  to  recover  of  the  defendant. 

ScuMteUetaLY.Kmg,^^ 

PEEJUBY. 

See  6LAin>EB,  1. 

PLEADING. 

8eeCoNT&A.cT,4;  Debcukbeb;  Evidence, 5,6, 7 ;  Fr^uixI;  Hiibbakd  and 
Wife,  12;  Instbuctions  toJubt,  4;  PBOinasoBT  Note^  2,3;  Beaii 
Estate,  Action  to  Quiet  Title,  1,  2 ;  Bepleyin,  1,  2 ;  Slandeb,  1, 5. 


1.  Action  on  JvdffmenL — Answer  of  NU  DcbiL'—The  plea  of  nil  dm  is  an  insuf- 
ficient answer  to  an  action  on  a  judgment.  ' 

The  /.,  -B.  <fc  TT.  jB.  W.  Co.  y,  Bide^,  60 

2l  Oroee  ComplainL — ^In  the  making  up  of  the  issues  and  in  the  trial  of  ques- 
tions of  fact,  the  court  is  governed  by  the  same  principles  of  law  and 
rules  of  practice  in  reference  to  a  cross  complaint  as  m  regard  to  the 
complaint. 
B'dof  CcmmWeTippeecmoeCcetaLr.  TheL,,  ]l£,AB,ILRGo.eiQLyS5 

3.  AbalemenL — ^Where  a  suit  has  been  properly  brought  in  the  commenoe- 
ment,  the  defendant  cannot  cause  its  abatement  bv  afterwards  creatij^ 
a  state  of  facts  against  the  ability  of  the  plaintiff  to  sue.  & 

4k  Bm  €f  Pariicttlars. — A  complaint  for  work  and  labor  performed  and  mate- 
rials furnished  in  the  erection  of  a  house,  and  to  enforce  a  mechanic's 
lien  therefor,  which  does  not  set^  out  a  special  contract  and  all^  its 
performance,  but  alleg^  the  making  of  a  contract  for  the  fumiahing  of 
materials  and  the  erection  of  the  house,  and  avers  the  furnishing  of 
materials  and  the  performance  of  labor,  under  the  contract,  to  the 
amount  of  a  certain  sum  of  money,  without  a  specific  statement  of 
the  claim  and  without  a  bill  of  particulars,  is  bad  on  demurrer. 

^Aenson  e<  tcx.  y.  BoOord  e(  all,  176 

5.  IkimareT. — PUaiMig  nol  Signed, — ^An  objection  that  a  pleading  is  not  signed 

by  counsel  cannot  be  made  on.  demurrer.    JBtnJUe  y.  Moargenan  el  oL,  240 

6.  Counter-claim.-— To  a  complaint  on  fxromissory  notes,  aj^leading  alleging 

facts  arising  out  of  or  connected  with  the  cause  of  action,  as  a  founda- 
tion of  a  claim  against  the  plaintiff  to  enjoin  thfrcoUection  of  the  notes, 
is  a  counter-claim.  lb. 

7.  Antiwer.'-^Ihrtg  in  InleresL—To  a  complaint  by  an  administrator  ss  such  on 

a  j^romisBory  note  made  payable  to  nim  as  administrator,  it  is  not  a  suf- 
ficient answer  that  the  note  is  not  the  proper^of  the  estate  represented 
by  the  plaintiff,  but  his  individual  proper^.  MoarU  ▼.  Ebuekin,  Adm*rfZ3^ 

3.  Amwer.-^Bepfy.— To  an  answer  ailing  an  assignment  of  a  part  of  a  cause 
of  action  to  a  third  person,  a  reply  showing  areassigpment  to  thej^laintiff 
before  the  commencement  of  the  suit  is  good.  Benningtcn  ▼.  EwmUonJSS^ 

9.  BrnHal  Anawer.-^An  answer  in  bar,  which  is  only  good  as  to  a  part  of  the 
claim  of  the  plaintiff,  is  bad.  liUnamelaLY.  2bMyms466 
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1(X  EiaiidenM, — Qmaral  DeniaL — ^Evidenoe  that  the  oondderatioii  of  a  note  is 
illegal  cannot  be  given  under  the  general  deniaL  It  is  a  defence  that 
moat  be  specially  pleaded.  Caaad  etoLv.  Hotdridge,  629 

11.  Wavoer, — ^If  parties  go  to  trial  without  an  answer  to  across  comi)lainLit 
will  be  deemed  to  have  been  controverted,  as  if  a  denial  had  been  filed.  lb. 

12.  Oomflaini  en  Guardian^s  Bond, — Defecta  Oared  by  Verdict— h,  complaint 
agamst  a  surety  on  a  guardian's  bond  given  in  case  of  an  order  to  sell 
r^  estate  of  his  ward,  ailing  a  sale  of  the  real  estate  for  a  certain  sum 
and  its  receipt  by  the  guardian,  the  making  of  a  report  by  the  guardian 
showing  a  balance  in  his  hands,  that  the  guardian  thereafter  died 
insolvent,  with  the  balance  in  his  hands,  which  has  not  been  paid,  etc., 
is  good  after  verdict,  though  it  does  not  aUege  that  the  money  was  a  part 
<^  the  proceeds  of  the  real  estate.    Chnder  v.  The  State,  ex  reL  .fia8ttre,639 

POSTPONEMENT  OF  TRIAL. 
See  PaAcnos,  17. 

PBACnCE. 

8ee  AiaDrDiaDrr ;  Afpeaii  ;  Bilii  of  Ezceptioiib  ;  LfscBUcmoNB  to  Just 
Ihtebbooatobieb  to  Jubt  ;  Judge  ;  New  Tbiai.  ;  Sufbbms  Coubt. 

L  Earmkae  Error, — ^Where  a  breach  of  warranty  was  pleaded  in  answer  to 
an  action  for  the  price  of  chattels  sold,  it  was  not  error  for  which  the 
cause  could  be  reversed  that  a  demurrer  was  sustained  to  another  par- 
agraph of  answer  setting  up  a  breach  of  warranty  and  alleging  other 
matters  bearing  upon  the  amount  of  damages  in  case  a  warranty  should 
be  proved,  where  it  w/m  evident  that  on  the  trial  no  warranty  was  shown 
by  the  evidence.  Bcwman  v.  Qemmer,  10 

2.  Benunal  of  Cbuw  to  Uniied  States  (hmi,^PetUum,—li  the  petition  for  the 
removal  of  a  cause  from  a  state  court  to  the  circuit  court  of  the  United 
States  is  sufficient,  it  is  the  duty  of  the  state  court  to  proceed  no  further 
in  the  cause,  but  at  once  to  transfer  the  Jurisdiction  to  the  United 
States  court.  But  if  the  petition  is  insufficient^  the  state  court  maf 
properly  disregard  it,  and  refose  to  remove  the  cause. 

The  L,  B.  A  W.  B.  W.  Co,  v.  Bieley,  60 

^.  iSbfiK.— ^Qcb  petition  must  show  that  the  plaintiff  was  a  citizen  of  the 
state  in  which  the  suit  was  brought,  and  the  defendant  acitizen  of  anotiier 
state,  at  the  time  the  suit  was  commenced.  J6. 

4.  Argummtif  Corned, — ^It  is  peculiarly  the  province  of  a  court  before  whidi 

a  trial  is  had  to  r^pdate  and  control  iheaignmenta  of  counsel;  and  if 
in  any  case  the  Supreme  Court  would  reverse  a  judgment  for  an  error  in 
the  exercise  of  such  authority^ere  must  be  a  dear  case  of  abuse  of  sudi 
discretion.  TheSLL.  d&  E,B.W.Co.  v.  MoMoie,  65 

5.  Jfew  TriaL'—Besiem  ni  J%dgimieiiiL — Nem^DiaoofMred  Matter.-^The  remedy 

for  a  party  who,  after  trial,  has  discovered  material  new  matter,  not 
admissible  in  evidence  undor  the  issues  tried,  is  not  a  new  trial,  but  a 
review  of  the  judgments  Bieh  v.  Slarbwsk,  126 

6.  Some.'^Bincipal  and  Swrety.-^EgUnskn  if  Tkne  qf  jR^rmsnt— Suit  on  a 

SromisBOTf  note  by  the  payee  against  the  makers.  Answer,  general 
eniaL  Finding  and  judgment  for  the  plaintiff.  Complaint  for  a 
new  trial,  alleging  that  one  of  the  defend^ts  was  surety  for  the  other 
defendaniL  and  that  since  the  term  at  which  the  cause  was  tried  he  had 
discovered  that  after  the  maturity  of  the  note  his  principal  and  the 
|>ayee  had,  upon  a  consideration  stated,  agreed  for  an  extension  of  thus 
time  of  payment,  witiiont  his  knowledge  or  consent 
Hddf  that  said  complaint  stated  newly-discovered  matter,  not  newly-disoov- 
ered  evidence,  and  was  bad  on  demurrer.  IBw 

7.  /Shswr— 0»  OondUion  ef  Baifmmt  ef  Cbtte.— In  an  aotion  lor  an  assault  and 
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battery  and  faLse  imprifionment^  the  jadgment  agaiiiBt  tlie  defendant 
waa  eet  aside,  and  a  new  trial  was  granted,  on  condition  that  within 
thirty  days  he  would  pay  the  costs  of  the  term  at  which  said  jadgment 
was  rendered. 
JSdd  (Downey,  J.,  dissenting),  that  it  was  error  to  set  aside  each  order 
because  the  costs  had  not  been  paid  as  therein  required. 

Ammerman  y.  GaBimore,  131 

8.  2>emurrer.— It  b  not  the  office  of  a  demurrer  to  bring  into  a  case  new  facts. 

A  demurrer  must  be  sustained,  if  at  all,  for  defects  apparent  on  the  face 
of  the  pleading  to  which  it  is  addressed.  Douglaa  et  oL  y.  BlanhaMp,  160 

9.  MoUon  to  Strike  Out — ^It  is  not  an  available  error  to  strike  out  a  paragraph 

of  answer  when  there  is  another  paragraph  pleaded,  under  whioi  the 
same  facts  may  be  given  in  evidence.  16. 

10.  New  TriaL — Instruetiona, — ^A  motion  for  a  new  trial,  on  the  ground  of 
error  in  giving  or  in  refusing  to  ^ive  instructions,  must  designate  the 
instructions  ffiven  or  refused,  and  if  not  so  desi^ated  the  defect  cannot 
be  overcome  oy  an  assignment  of  error  designatmg  such  instructions.  16. 

U.  Sonne, — ^Exception  taken  to  all  of  a  series  of  instructions,  when  the  mlinff 
of  the  court  thereon  is  assigned  as  a  cause  for  a  new  trial,  will  be  suf- 
ficient to  embrace  each  of  them ;  but  where  exception  is  taken  to  one 
or  several  of  a  series  of  instructions,  and  the  ruling  of  the  court  thezeom 
IB  assigned  as  a  cause  for  a  new  trial,  each  should  be  designated  by 
numb^,  or  its  identity  in  some  way  clearly  pointed  out.  lb, 

12.  TTotoer  cf  Objection. — JtirUdiietum. — ^In  a  prosecution  for  bastardy,  the 
venue  was  changed,  on  the  application  of  the  defendant,  from  the  court 
of  common  pleas  of  Ohio  county  to  the  court  of  common  pleas  of  Dear- 
bom  'county,  and  afterward,  the  court  of  common  pleas  having  been 
abolished  and  its  business  transferred  to  the  circuit  court,  the  papen 
were  returned  from  the  Dearborn  Circuit  Court  to  the  Ohio  Circuit  Court 
upon  its  order,  for  what  reason  did  not  appear,  and  thedefendant  appeared 
in  the  Ohio  Cfircuit  Court  and  again  applied  for  a  change  of  venne^  pro- 
cured a  continuance,  and  afterward  went  to  trial  without  objection. 

JEUd,  that  he  acquiesced  in  the  return  of  the  paj^ere,  and  could  not  afterward 
object  to  the  jurisdiction  of  the  Ohio  Circuit  dourt 

Tholke  V.  The  SUxU,  ex  rd.  EwU,  356 

18b  New  HHoL — Swrpriae. — ^In  the  absence  of  fraud  and  tii<^ery,  a  party  can 
not  claim  to  have  been  surprised  at  the  introduction  of  competent  evi- 
dence tending  to  corroborate  other  competent  evidence  as  to  the  existence 
of  material  facts  all^^  by  his  adversary.  lb, 

14.  Some, — Newfy-Diooovered  Emdmoe. — Admimone. — SatUxrdy,  —  Partiea, — 
The  admissions  of  therelatrix  in  a  bastardy  proceeding  cannot  be  intro- 
duced in  evidence  as  the  admissions  of  a  party,  but  only  for  the  pur- 
pose of  impeachment,  and  therefore  cannot^  as  newly-ducovered  evi- 
dence, constitute  a  cause  for  a  new  trial.  lb, 

Vk  Some. — Posymeni  <f  G»fo.—- Where  a  new  trial  has  been  had,  it  cannot  be 
objected  to  on  the  ground  that  it  was  granted  to  a  party  applying  there- 
for upon  his  paying  certain  costs,  and  that  such  costs  were  not  imme- 
diately paid.  Murrwf  v.  Ebrighi,  362 

16.  Suit  on  Joint  CbnAiad.— Under  the  code,  where  several  persons  are  sued 

rn  what  is  alleged  to  be  their  joint  contract,  and  on  the  trial  it  is 
nm  to  be  the  contract  of  one  or  more  of  tnem,  but  not  of  alL  the 
plaintiff  will  be  entitled  to  judgment  against  the  one  or  more  wnose 
contract  it  is  shown  to  be,  the  same  as  if  such  one  or  more  only  had 
been  sued.  lb, 

17*  BoOoonement  of  TriaL — Absence  of  Witnees. — Affidomt, — Upon  an  affidavit 
filed  in  support  of  a  motion  to  jpostpone  a  trial  on  account  of  the  absence 
of  a  witness,  the  adverse  party  indorsed  an  admission  ^  that  said  witneaa^ 
if  present^  would  giveevidence  as  herein  stated." 
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EeUL  that  this  was  suhetantiallj  an  admission  ''  that  he  will  testify  to  said 
facts  as  trne/'  as  provided  by  statnte  (3  Ind.  Stat.  376). 

IXHosofi  y.  J5emi>^422 

18.  Motion  for  Chntinuanee, — ^An  affidavit  for  a  continuance,  alleging  that 
notice  to  take  depositions  in  a  distant  city,  giving  the  time  and  plaoe^ 
was  given  to  the  opposite  party,  and  that  the  notice  was  sent  to  the  offi- 
cer to! ore  whom  the  depositions  were  to  be  taken,  in  ample  time  to  arrive 
and  give  the  officer  time  to  serve  the  witnesses,  and  that,  for  some  reason 
unknown  to  the  affiant,  the  depositions  have  not  arrived,  is  insufficieniL 
for  not  showing  that  the  names  of  the  witnesses  or  the  facts  to  be  elicited 
were  given  to  the  officer,  or  that  he  had  any  means  to  obtain  their 
depositions,  or  that  any  depositions  were  in  fact  taken,  or  well  grounded 
belief  that  they  were  taken.  JBcMon  v.  McFadden,  431 

19.  Harmksa  Error, — ^Where  it  is  apparent  that  aparty  has,  on  the  trial,  been 

allowed  the  benefit  of  the  amount  claimed  in  certain  paragraphs  of  an 
answer  to  which  demurrers  have  been  erroneously  sustained,  the  cause 
will  not  be  reversed  for  the  error.  Putnam  etaly.  Tenmynn,  456 

PBESCRIPnON. 

See  Easement,  2,  3. 

FRINCaPAL  AND  SUBETY. 

See  PsAcncE,  6. 

1.  Cimtribntion, — ^PEooiitn^.— Suit  hj  a  surety,  who  had  paid  the  debt^  against 

his  co-surety  and  principal,  demanding  contribution  of  the  former  and 
judgment  for  the  whole  amount  so  paid  against  the  latter.  Finding  for 
the  principal  upon  his  answer  of  bankmpU^,  and  against  said  co-surety 
for  one-half  the  amount  paid  by  the  plaintiff.  There  was  no  motion 
for  a  new  trial  or  in  arrest. 

HM,  that  judgment  properly  followed  against  said  co-surety,  in  aoooidance 
with  the  finding. 

Held^  also,  that  the  question  of  a  misjoinder  of  causes  could  not  be  first  raised 
in  the  Supreme  Court.  Bankin  v.  CoUina,  158 

2.  Same. — ^In  a  complaint  by  a  surety,  who  has  paid  the  debt,  against  his 

oo-surety  for  contribution,  it  is  not  necessary  to  allege  the  insolvency  of 
the  principaL  R, 

8.  Exteimon  of  Time. — ^The  receiving  of  a  payment  of  interest  in  advance 
upon  a  note,  after  its  maturity,  oy  the  payee  from  the  maker,  implies  a 
contract  for  the  extension  of  the  time  of  payment  during  the  period  for 
which  interest  is  so  paid,  and  if  such  extension  be  made  without  the  con* 
sent  of  the  surety,  he  will  be  discharged.     Woodbwm  etoLy.  Carter,  376 

4.  Dromiiesory  NoU. — Surety  lAdbU in  an  Action,  (Juugh  I^indjpalbe Bankrupt. — 
The  surety  upon  a  promissory  note  is  liable  in  an  action  upon  the  note^ 
though  the  principal  has  been  adjudged  a  bankrupt,  and  the  note  has 
been  filed  by  the  payee  in  the  bankruptcy  j^roceedings  and  a  judgment 
rendered  for  the  allowanoe  of  his  distributive  share  of  the  assets,  and 
the  action  against  the  Bxuety  cannot  be  delayed  until  a  final  distribu- 
*    tion  of  the  assets.  Chrtgg  v.  Wilmm,  490 

PROMrSSOBY  NOTE. 
See  Pleasiko,  7 ;  Pbikcipai.  axd  Subxtt,  4. 

1.  Note  Made  aa  CbOaieroL— A.  and  B.  made  their  joint  and  several  negotia- 
ble note  to  C.  The  note  was  assigned  to  D.  without  indorsement  Suit 
by  D.  against  B.  on  the  note.  The  evidence  showed  that  B.  signed  the 
note  at  the  request  of  E.,  Imowing  that  E.  would  deposit  the  note  with  D. 
as  collateral  security  for  money  oorrowed  by  E.  of  D.  Afterward  D» 
informed  B.  that  the  parties  wished  him  to  buy  the  note,aBd  B  told 
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B.  not  to  buy  it^  that  he  only  signed  it  "as  smety  for  a  pledge^"  and 

for  B.  to  make  his  money  out  of  A. 

JBMf  that  the  evidenoe  entitled  B.  to  reoover  of  B.      Banaom  y.  Taylor^  273 

&  Heading. — ^In  a  complaint  to  forecloee  a  mortgage,  where^  from  the  copy 

of  the  note  set  out,  to  secore  which  the  mortgage  was  executed,  it  appears 

that  it  was  past  maturity  at  the  commencement  of  the  action,  ana  it  la 

alleged  that  it  remains  unpaid,  it  is  not  necessary  to  allege  that  the 

note  is  due.  Hardin  v.  Helton,  Chiard^  319 

8.  Some, — Anewer. — Paaty  ta  InteretL — ^In  an  action  to  foreclose  a  mortgage 

brought  by  the  indorsee  of  the  note  secured  thereby,  it  is  not  a  good 

answer  that  the  amignment  was  without  consideration  and  made  for  the 

puipose  only  of  enaDlinja^  the  plaintiff  to  collect  the  note,  as  this  may  be 

true,  and  yet  the  plaintiff  be  the  real  party  in  interest  ib. 

4.  Diligence. — ^The  assignee  of  a  promissoiy  note  not  payable  in  bank  most 
sue  on  the  note  as  soon  as  it  becomes  due,  if  he  would  hold  the  indorser. 

PenniTigUm  y.  HamUicn,  397 

6.  Same. — Ineoibeney  of  Maker. — ^If  the  maker  of  such  note  is  insolyent  at  the 
maturity  of  the  note  and  at  the  time  suit  might  be  first  instituted  thereon, 
the  indorser  is  not  released  by  a  failure  to  sue  the  maker.  lb, 

6.  Same. — Maker  and  Indoraer.— The  assiffnee  of  such  note  is  onl^  boimd  to  use 

diligence  against  the  maker,  to  enable  him  to  recover  against  his  imme- 
diate or  more  remote  indorser.  He  is  not  bound  to  exhaust  the  proper^ 
of  a  remote  indorser  before  he  can  have  his  action  against  his  imme- 
diate indorser.  iSw 

7.  Pirties.— In  a  suit  i^ainst  the  maker  of  a  promissory  note  payable  at  a 

bank  in  this  State,  it  is  not  necessary  to  make  persons,  who  naye  held  it 
before  maturity  as  owneis,  for  value,  by  deli  veiy,  parties  to  the  suit 

Miley  y.  Sohawaeker,  592 

8.  JEKgMt^  Holder  in  Sad  Faith  to  Beooeer.  if  He  ISurchoBei  <f  One  Who  HM 

in  Good  FaitKr—la  a  suit  by  the  holaer  of  a  ne^tiaUe  promissoiy  note 
against  the  maker,  where  the  note  had  been  delivered  b^  the  payee,  for 
value  and  before  maturitjr,  to  a  third  person  who  deliverea  it  to  the 
plaintiff  before  maturity  for  value,  where  the  evidence  tended  to  show 
that  the  note  was  obtained  by  fraud,  and  that  the  plaintiff  ought  to  have 
suspected  its  fraudulent  character  when  he  purchased  it  but  where  theie 
'  was  no  evidence  tending^  to  impeach  the  ^ood  faith  oi  the  person  from 
whom  the  plaintiff  acquired  it^  the  plaintiff  was  entitled  to  recover.  i&. 

9.  Same. — ^The  holder  for  value  of  a  negotiable  promissory  note,  acquired 

before  maturity^  may  recover  on  the  not^  though  he  was  fullv  informed 
that  it  was  obtamed  from  the  maker  by  fraud,  if  he  obtained  it  from  a 
previous  holder  who  took  the  note  in  the  usual  course  of  business,  in  good 
ndth^  and  for  value,  and  in  such  case  the  burden  of  showing  that  the 
previous  holder  acquired  it  in  bad  faith  is  upon  the  maker.  lb, 

BAILBOAB. 

8ee  OoBFOBATioir.  1,  2;  iNJimcnoir,  1;  NsauaiaroB,  1  to  8;  Stbbet 

Bailwat. 

1.  JSight  qfPaeeenger  ISwehatiM  TSetetfor  a  Certain  2Vam.— If  a  person  jgor- 
chase  a  ticket  expressljr  for  a  particular  train  of  cars,  and  at  the  time 
of  the  purchase  he  is  informed  b^  the  agent  of  the  railroad  company 
that  the  train  will  stop  at  the  station  for  which  the  ticket  is  purchased, 
he  will  have  a  right  to  take  passage  on  such  train,  and  it  will  be  tha 
duty  of  the  railroad  company  to  allow  him  to  leave  the  train  at  that 
station.  The  P.,adfSLL.K  W.  Oo.  v.  Numm,  141 

%  iSaii«.-*-In  an  action  against  a  railroad  company  for  failing  to  stop  a  train, 
and  let  a  passenger  off,  at  a  station  for  which  he  had  purchased  a  ticket, 
where  the  evidence  tended  to  show  that  the  defendant  ran  two  daily  trains 


INDEX,  631 

that  stopped  at  the  Btation  for  which  the  passenger  held  the  ticket,  and 
also  ran  a  through  train,  which,  by  the  roles  of  the  company,  was  not 
allowed  to  stop  at  sach  station,  and  that  when  the  ticket  was  taken  up 
by  the  conductor  on  the  latter  train,  he  informed  the  plaintiff  that  he 
must  get  off  at  a  station  before  reaching  the  one  for  which  he  held  a 
ticket,  or  go  to  the  next  station  beyond,  and  that  the  plaintiff  volunta- 
rily went  on  to  the  station  beyond,  it  was  error  to  instruct  the  jury  that 
if  the  plaintiff  purchased  his  ticket  for  the  station  at  which  he  wished 
to  stop,  he  had  a  right  to  enter  the  first  train  due  after  he  purchased 
the  tidcet,  unless  he  was  informed,  before  he  entered  the  train,  that  it 
would  not  stop  at  the  station  for  which  the  ticket  was  purchased.    lb, 

S.  Duty  in  Rtmning  Trains. — ^The  duty  of  a  railroad  company  to  the  public 
re(]^uires  that  she  should  run  her  trains  according  to  her  rules  and  regu- 
lations, without  infringing  upon  them  to  accommodate  a  single  passen- 
ger. Ib» 

i.  Duty  of  Pasaengen. — It  is  the  duty  of  a  person  about  to  take  passage  to 
inquire  when,  where,  and  how  he  can  go  or  stop  according  to  the  r^- 
ulations,  and  if  he  makes  a  mistake  which  is  not  induced  by  the  agents 
of  the  railroad  company,  he  has  no  remedy.  J^. 

5.  Duty  <^  BaUroad  Company  as  to  Stoppage  ofTraxns. — ^A  railroad  company  is 
not  bound  to  stop  a  train  and  allow  a  passenger  to  get  off,  except  at  a 
regular  station  or  stopping  place.  lb. 

t.  NegUyenee  of  Owner  of  Animal. — ^It  is  such  contributory  negligence  as  will 
prevent  the  owner  of  an  animal  from  recovering  for  an  injury  inflicted 
by  a  passing  railroad  train,  causiuff  its  death,  if  the  animal  was  allowed 
to  run  at  large  in  the  vicinity  of  the  railroad  at  a  point  where  it  was 
not  fenced,  and  could  not  legally  be  fenced. 

Tht  C,  H.&D.  RRO0.Y.  Street,  226 

7«  Injury  to  AnimaL — Fencing. — ^In  an  action  lu^ainst  a  railroad  company  to 
recover  the  value  of  an  animal  killed  by  the  cars  of  the  defendant,  the 
following  instruction,  given  to  the  jury,  applicable  to  the  evidence,  was 
oorxect :  "  A  railroad  company^  is  not  bound  to  build  and  maintain  a 
fence  at  a  point  in  a  town  or  villa^,  if  by  so  doing  it  will  obstruct  or 
interfere  with  the  free  use  of  a  public  street  in  the  town  or  village ;  and 
it  is  not  bound  or  required  to  build  and  maintain  a  fence  at  a  point  that 
would  obstruct  a  public  highway,  or  where  it  will  interfere  in  any  way 
with  the  free  use  of  such  highway,  whether  such  highway  is  in  a  town 
or  village  or  in  the  country.  Neither  does  the  law  require  a  railway 
company  to  build  and  maintain  a  fence  at  a  point  where  by  so  doing  it 
wUl  interfere  with  the  free  use  of  a  switch  or  side-track,  constituting  a 
part  of  the  road ;  nor  is  such  oompanjr  bound  to  build  or  maintain  a 
fence  at  a  point  on  its  road  where  it  will  interfere  it^th  the  free  use  of 
a  piece  or  parcel  of  ground  kept  and  used  bv  the  company  as  a  coal  or 
wood-yard,  nor  when  it  will  interfere  with  tnefree  use  of  a  yard  or  lot 
kept  for  the  purpose  of  loading  or  unloading  staves,  lumber,  timber, 
wood,  or  other  kinds  of  freight  shipped  or  to  be  shipped  on  the  cars  01 
the  companjr.  And  when  there  is  a  mill  or  hay-press  on  or  near  a  rail- 
road track,  if  the  maintaining  of  a  fence  at  or  near  the  mill  or  press 
would  intmere  with  the  free  use  of  the  same^  then  the  company  is  not 
required  to  build  or  maintain  a  fence  so  as  to  interfere  with  me  free  use 
of  the  mill  or  press.  And  if  there  is  a  lot  or  yard  used  in  connection 
with  the  miU  or  press,  the  company  is  not  bound  to  build  or  maintain  a 
fence  at  any  point  where  the  same  will  interfere  with  the  free  use  of  such 
lot  or  yard.  But  whenever  a  company  can  build  and  maintain  a  fence 
without  interfering  with  the  rights  of  the  public,  or  with  the  free  use  of 
property  belonging  to  private  individuals,  or  of  its  own  property,  then 
it  is  bound  to  maintain  a  fence,  whether  it  be  in  a  town  or  village  or  in 
the  country."  The  0.  &  if.  R,  W.  Co.  v.  Bowland,  849 

8.  Ejection  of  Aoen^. — Dasno^. — The  conductor  of  a  railroad  train  took 
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up  the  ticket  of  a  j^aasenger  which  entitled  him  to  ride  to  a  certain 
place,  and,  haying  given  mm  no  check,  afterward^  when  within  a  few 
miles  of  such  passenger's  destination  accused  him  of  attempting  to 
ride  beyond  the  distance  for  which  he  had  paid,  charged  him  with  false- 
hood, and  treated  him  insolently  in  the  presence  and  hearing  of  the  other 
passengers,  and,  with  the  help  of  a  braJceman,  seized  said  passenger  and 
put  him  off  the  train  in  a  rude  and  angry  manner,  at  a  place  where 
were  was  no  station  or  house,  it  being  cold  and  dark  and  being  about 
nine  o'clock  at  night,  and  the  passenger  had  to  walk  to  his  destination. 
In  an  action  by  said  passenger  against  the  railroad  company  for  dam- 
ages for  such  treatment,  there  was  a  yerdict  for  the  plaintiff*  for  seyen 
hundred  dollars. 

Hddf  that  the  damages  were  not  ezoessiye. 

The  L,  B.A  W.B.  W.  Co.  y.  MilUgan,  d92 

9.  Same, — JEhridaiee, — ^Wherethe  complaint  in  such  action  did  not  allege  any 
mental  sufferings  of  the  plaintiff^  it  was  error  to  allow  him^  over  objeo- 
tion.  to  proye  the  delicate  condition  of  his  wife  awaiting  his  ariiyal  at 
his  aestination  and  his  consequent  distress  of  mind  on  her  account.    ib» 

RAPE. 

See  C&iMmAL  Law,  21,  22,  23,  25,  27. 

SEAL  ESTATE,  ACTION  TO  QUIET  TITLE. 

1.  JPleadmg, — ^A  complaint  to  ^uiet  title  to  real  estate  which  alleges  that  the 

plaintiff  owns  the  land  in  fee,  and  that  the  defendant  is  making  an 
unfounded  claim  of  title  thereto,  sufficiently  shows  that  the  defendant 
claims  title ''  advene  "  to  the  plaintiff!    QUlett  eialY.  Oanhaw  e<  oL,  381 

2.  Same, — ^A  complaint  in  such  an  action  which  alleged  that  the  land  in 

c^uestion  was  conveyed  to  the  defendant  and  the  ancestor  of  the  plain- 
tiff by  an  instrument  which  was  executed  to  reimburse  the  plainti£(  in 
part,  for  payments  made  by  him  as  surety  of  the  grantor,  and  to  eecoie 
Doth  the  grantees  against  other  liabilities  as  sureties  of  the  grantor,  on 
which  certain  amounts  were  paid  by  each  of  the  grantees  after  theexe- 
cution  of  the  instrument,  did  not  show  a  claim  of  title  by  the  defendant 
adverse  to  the  plaintiff,  and  was,  therefore,  insufficient  Ik 

BEAL  ESTATE,  ACTION  TO  BEOOVER. 

See  Statute  of  Limitatioiiib. 

Fonemon  Muat  be  UnUncfuL---To  sustain  an  action  for  the  recoveiy  of  the 
possession  of  real  estate,  it  must  be  shown  that  the  defendant  keeps  the 
plaintiff  out  of  possession  unlawfully.  Therefore,  when  the  action  was 
tor  the  recovery  of  a  strip  of  ground  eight  and  one-half  inches  wide  off 
the  side  of  the  plaintiff^s  land,  and  it  was  shown  that  it  was  occupied 
by  a  party  wall  built  bv  the  defendant,  which  by  agreement  between  the 
,  parties  was  to  be  twelve  inches  thick,  one  half  on  the  land  of  each 
I>arty,  and  that  as  to  the  other  two  and  one-half  inches  takoi,  the  plain- 
tiff had  recovered  of  the  defendant  a  judgment  for  damages,  there  could 
be  no  recovery.  Lots  v.  BriggB,  846 

fiECOBD. 

Bee  iNSTBUcnoNB  to  Jubt,  3. 

1.  MotUmfor  Nen  2Ha2.^A  motion  for  a  new  trial  becomes  a  part  of  the 

record  without  a  bill  of  exceptions,  and  by  an  exception  to  the  ruling 
thereon  the  question  as  to  the  correctness  of  such  ruling  is  reserved. 

Martin  v.  MarrieonelaL,  270 

2.  AfidanU  in  Support  <^  MotUmfor  New  TriaL—Ku  affidavit  filed  in  support 

of  a  motion  for  a  new  trial,  although  referred  to  in  the  motion,  u  not 
a  part  of  the  record,  unless  made  so  by  a  bill  of  exceptions.  Ik 


Iin>EX.  633 

BEPLEVm. 

L  JPUading. — A  complaint  in  an  action  for  the  vecoyery  of  the  poflBession  of 
personal  property,  commenced  before  a  jostice  of  the  peace,  which  doea 
n6t  allege,  as  required  bj  section  71,  2  G.  &  H.  598,  that  the  property 
has  not  been  taken  hy  yirtae  of  anj  execution  or  other  writ  against 
the  plaintiff,  or,  if  it  has  been  so  taken,  that  the  same  is  exempt  from 
execution,  is  bad  on  demurrer.  McCoy  y.  ifec^  288 

SL  jSbme. — ^A  complaint  in  ati  action  for  the  recovery  of  thepossession  of  per- 
sonal property,  which  alleges  that  such  property  was  given  by  the  plain- 
tiff to  the  defendant  in  exchange  for  other  personal  property  upon  false 
and  fraudulent  representations  made  by  the  defendanty  set  out  in  the  com- 
plainty  but  which  does  not  allege  ue  rescission  of  the  contract  of 
exchange,  is  bad  on  demurrer.  lb, 

EES  ADJTJDICATA. 

Hsniwi^.— In  an  action  for  a  judgment  and  to  foreclose  a  mortgage  on  real 
estate,  where  certain  persons  Maiming  to  hold  judgments  for  the  enforce- 
ment of  mechanics'  liens  on  the  real  estate  are  made  parties  defendants, 
and  they  answer,  claiming  j^riority  over  the  mortage,  and  that  the 
mortgage  is  fraudulent  and  void,  a  reply  alleging  that  in  the  proceedinn 
wherein  the  judgments  for  the  enforcement  of  the  liens  were  obtained, 
the  mortgagees  were  made  parties  defendants,  and  they  answered,  settinsf 
im  the  validity  and  priori^f  of  their  mortgage,  that  issue  was  joined 
thereon,  and  a  judgment  rendered  for  the  enforcement  of  the  mechanica 
liens,  subject  to  the  prior  lien  of  the  mortgagees,  is  a  good  reply,  show- 
ing a  former  adjudication  of  the  rights  of  the  parties  as  to  the  validity 
aiid  priority  of  the  mortgage.  Oremup  d  al.  v.  Orooh  et  oiL,  4L0 

SCHOOLS. 

See  Amendment  of  Statute,  3,  4. 

Sdio6lBoard,--/^aiule  Construed.— The  act  of  March  8th,  1873  (Acts  1878, 
p.  68),  did  not  require  a  yearly  oii^anization  of  the  board  of  school  trus- 
tees by  an  axmual  election  of  president,  secretar}^  and  treasurer.  Such 
offioersy  when  elected,  were,  under  said  act,  entitled  to  serve  during  the 
termfor  which  they  served  as  trustees.  Darter  ySkeSuUejfixrd,Mima(mfilO 

SEAL. 

See  JxTBiBDionoVi  2. 

SET-OFF. 

See  Dbcedentb'  Ebeahs. 

SHERIFFS  SALE. 
See  Statute  or  Frauds,  1  to  4 ;  Statute  or  Lzmxtatioiis. 

1.  (htutUutumal  Lcm.'-'JMdioaiion  of  Sheriff^B  Sale  in  Oerman  Newmaperj— 

The  act  of  March  9th,  1876.  *^  providing  for  publication  of  official  matter 
In  Oerman  newspapers,"  Acts  1875,  p.  76,  so  far  as  it  applies  tonotiooi 
of  sales  of  real  estate  on  execution,  is  an  act  r^;nlating  the  practice  in 
courts  of  justice,  and  is  local  and  special,  and  therefore  is  in  conflict 
with  sections  22  and  23  of  article  4  of  the  constitution  of  the  Stattt. 

Baamer  v.  JBWrie,  424 

2.  Ammdmeni  of  Lawe,—Seetian  4ffl  of  the  ONie.— Section  467  of  the  dvil 

code  was  amended  and  entirely  superseded  by  the  act  of  Febmaiy  2d, 
1855,  2  G.  AH.  249.  Ther^ore,  the  act  of  March  Xlth,  1875,  Acta 
1875,  p.  115,  purporting  to  be  amendatory  of  said  section  467,  is  wholir 
inoperative.  -Z^. 
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8.  i\iUt0a<ioii.— The  law  does  not  require  that  tlie  last  paUicatien  of  ao 
advertiaement  for  the  sale  of  land  hj  a  eheriff  must  be  twentj  dayi 
before  the  daj  of  sale.  Bhcadet  et  «e.  y.  Debmni^,  468 

SLANDER. 

!•  JPteadmg, — Baywry. — ^A  comi^laint  for  slander,  charging  the  defendant 
with  saying  that  the  plaintiff  swore  to  a  lie  on  a  certain  trial  before  a 
jostioe  of  the  peace,  which  does  not  show  or  allege  that  the  justioe  had 
juriadictioD,  or  does  not  allege  that  the  plaintiff  was  sworn  to  testify,  is 
insufficient;  bnt  it  is  not  necessary  that  the  complaint  should  allege  or 
show  that  the  matter  about  which  me  charge  of  false  swearing  was  made 
was  material  to  the  issue.  DoneU  v.  AdaanSf  129 

8.  MUigation, — Words  Spokmin  i^usum.— In  an  action  for  slander,  the  defend- 
ant may  setup,  in  mitigation  of  damages,  that  he  spoke  the  words  in  a 
moment  of  heat  and  passion,  induced  by  immediately  preceding  acts  of 
the  plaintiff.  Jauch  et  ux.  v.  Jaueh,  185 

8.  EMenot, — MiHgaJAoncfDagnagei, — All  the  immediate  drcumstanoes,  undci 
which  slanderous  words  were  spoken,  may  be  shown,  where  it  is  alleged 
they  were  spoken  in  heat  of  passion.  lb, 

4.  Borne,'— To  mitigate  dama^  in  an  action  of  slander,  it  is  not  enough  that 
the  words  were  spoken  in  heat  of  passion.  It  must  also  appear  that  there 
was  provocation,  caused  by  the  person  of  whom  the  words  were  spoken,  ib. 

ft.  FUading. — A  complaint  for  slander  which  does  not  allege  that  the  slan- 
derous words  were  spoken,  uttered,  or  pubUshed  by  the  defendant^ie 
bad  on  demurrer,  ana  such  omission  cannot  be  supplied  by  the  eocZo- 
^itiiMii  or  the  insmendo.  Waits  eC  ux.  y.  JHor^on,  818 

8.  iSKanderoitt  TTordB.— The  word  %itch,"  when  applied  to  a  woman,  does  not 
in  its  common  acceptation,  import  whoredom  in  any  of  its  forms,  ana 
therefore  is  not  slanderous  XMX,  can  the  imvwmdo change  its  meaning. 
T^^  iSb&icndfcyTZbtbiianeeiix.,^ 

7.  Words  Spohm  <^  Femaler—To  say  of  a  mamed  woman,  that  she  is  preg- 

nanL  or  that  she  "  is  in  a  fix ''  (meaning  by  local  usage  that  she  is  prw* 
nant),  is  not  actionable,  but  if  spoken  of  an  unmarried  female,  such 
words  are  actionable.  Acker  y.  MeOulkm^  447 

SPECIAL  FINDma 

See  Supreme  GoxmT,  26. 

SPECIFIC  PEEFORMANCE. 

See  Vendob  A2n>  Pubchaseb,  5, 6. 

STATUTE. 

See  AxENDMSNT  OF  Statute. 

STATUTE  OF  FRAUDS. 

1.  Jfsmoraiidiiiii  cfShaif^s  Salc^-On  an  order  of  sale  issued  on  a  ludgmenk 
and  decree  of  foredoeure  of  a  mortgage  of  real  estate,  an  indorsement 

made  by  a  sheriff  as  follows :    "  Sold  to  A B ,  for  twenty-four 

hundred  doUars,  October  16th,  1869."  Signed,"  C D ,  Sheriff" 

was  not  a  sufficient  contract  or  memorandum  of  a  sale  made  by  a  sheriff 
within  the  statute  of  frauds.  Bidgwatf  y.  Ingram,  146 

L  SufiaetU  Memorandum, — A  memorandum,  to  be  sufficient  within  the  stat- 
ute of  frauds,  must  set  out  the  contract  with  such  reasonable  certainty 
that  its  terms  may  be  understood  from  the  writing  iteeli^  without 
recourse  to  parol  proof.  Sk 

8.  jSbns.— -The  fact  that  such  memorandum  is  indorsed  on  the  order  of  sale^ 

but  without  any  referenoe  to  it  for  the  ascertainment  of  the  thing  sold, 
is  no  better  than  if  indorsed  on  any  other  paper.  Ik 
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4»  Ahml—A  memoraiidiim,  in  order  to  make  another  writing  a  part  thereof, 
80  as  to  conatitate  a  port  of  the  contract^  mnat  refer  to  such  other  writ- 
ing, and  parol  proof  of  the  connection  of  the  papers  is  not  admissible  to 
establifl^  a  contract  required  by  the  statute  to  to  in  writing.  lb* 

STATUTE  OF  LIMITATIONS. 

See  JuDiciAii  SaijE,  4. 

Snl  JEbtofe.— JRwMSsum.— F<»cl  Shaiff^s  Sale,— An  action  to  recover  poesession 
of  real  estate,  brought  bjr  a  judgment  debtor  against  one  who  holds  through 
a  purdiaser  at  8heri£t 's  sale,  will  not  lie  after  the  expiration  of  ten 
Tears  from  the  date  of  sale,  though  the  sale  was  illegal  and  void, 
because  of  the  land  having  been  sold  without  appraisement,  when  it 
ahonld  have  been  appraised.  Juiatfield  v.  JackMn,  507 

STREET  EAILWAY. 

Alii  on  SuimaripHon  to  Stock.— Artidea  of  AgaoeiaHon.~-Theie  can  be  no  recov- 
ery upon  a  subscription  to  the  capital  stock  of  a  street  railroad  com- 
pany, made  before  its  organization,  where  it  is  not  shown  that  the  ^ 
defendant,  after  the  subscription  of  the  requisite  amount  of  stock,  sub- 
scribed articles  of  association  in  which  were  set  forth,  besides  other 
requisites,  the  number  of  directors  to  manage  the  company  and  their 
names,  as  required  by  section  1, 3  Jnd.  Stat  422.  and  it  does  not  appear 
that  he  ever  assented  to  the  number  or  names  ox  the  directors. 

BeedY.TheBi^mondStnaE.B.Oa^MZ 

SUMMONS. 

See  Bill  of  Excevtio^s,  9. 

SUNDAY. 

See  CsiMiKAii  Law,  8. 

SUPEBIOB  COUBT. 

See  Ck)N8TiTUTioNAL  Law,  4^  5. 

SUPEEME  OOUBT. 

See  Cut,  1 ;  Dekubkeb,  1 ;  Evidence,  11, 12;  Pabiibbl 

FiUng  IVanscrtpi.    See  Hubebtz  v.  The  State,  874,  517. 

1.  BUI  if  ExoqMonB.—ln  the  absence  of  a  bill  of  exceptions  containing  the 

eviaeno&  the  overruling  of  a  motion  for  a  new  trial  on  the  ground  that 
the  vercuct  is  not  sustained  by  the  evidence,  that  it  is  contrary  to  the 
law  or  the  evidence,  or  that  evidence  was  excluded,  cannot  be  consid- 
ered. Fdenon  v.  MeOuUough,  85 

2,  AaignmiaU  <^  Error, — ^Assigning  as  error  the  refusal  to  give,  or  the  giving 

ci,  certain  instructions  to  the  jury,  presents  no  question  for  review. 

Dougkm  etalT,  Blankenahipf  100 

8.  OUeotion  to  Eoidenee.-^An  objection  to  evidence  introduced  cannot  be  made 
lor  the  first  time  in  the  Supreme  Court. 

The  P.,  a&SLL.RW.  a.  v.  Our,  175 

4.  Efsidenoe. — BiU  of  Exoeutions. — ^Wbere  it  is  shown  by  the  bill  of  excep- 
tions that  all  the  evidence  is  not  in  the  record,  the  Supreme  Court  can- 
not consider  the  question  as  to  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict  Howcard  v.  TheSlale,  190 

(.  Emdenee, — ^The  Supreme  Court  will  not  disturb  a  judgment  upon  the  evi- 
dence, where  the  testimony  is  conflicting.    Ooegrow  v.  OarreUei  al,  221 

8.  EMmoe  Exduded. — BremmpUon, — Wbere  there  are  no  facts  in  the  reoord 
from  which  the  court  can  see  the  materiality  of  evidence  excluded, 
the  action  of  the  court  in  excluding  it  will  be  sustained. 

IMbytmm  CWtA  ^  Bocmoke  v.  JBbrtois  223 
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7.  Motion  to  Striie  OuL — ^A  judgment  will  not  be  lereansed  for  enor  in  nUng 
upon  a  motion  to  strike  soiplus  matter  £rom  a  pleading. 

The  O,  jH:  ad. E.E.€h.  r.Stnei,  225 
8;  Bill  <^  ExotftioTu, — ^Where  a  biU  of  exceptions  shows  that  eyidenoe  was 
given  which  is  not  contained  in  the  Dill,  the  ooort  cannot  consider 
whether  the  finding  is  sustained  bj  the  evidence. 

Hinlde  v.  Margenim  el  oL,  240 

9.  Garlics  Oaiifieatc-^Mter  a  cause  is  submitted  hy  a  written  agreemenL  it 

is  too  late  to  object  to  the  clerk's  certificate^  on  the  ground  of  inn>r- 
mality.  lb, 

10.  AsngnmeiU  of  Error, — ^Where  a  special  finding  of  facts  with  conclusioDB 
of  law  is  made,  an  assignment  of  error  in  overruling  a  motion  for 
judgment  on  the  special  finding  is  not  valid.  The  assignment  should 
be  that  the  court  erred  in  the  conclusions  of  law.        Lewis  v.  HaaSf  246 

11.  Evidence, — ^A  judgment  will  not  be  reversed  on  the  evidence,  where  it  is 
conflicting,  but  is  sufficient  to  authorize  and  sustain  the  findings.       lb. 

12.  Notice  to  Ch^Parties. — AseianmeTU  of  JSrrof8.^Where.  on  appeal  to  the 
Supreme  Ck>urt  from  a  iudgment  against  several  defendant^  any  one  of 
theip  does  not  join  in  the  assignment  of  errors,  and  he  has  not  been  noti- 
fied as  provided  by  section  ^1  of  the  code,  the  appeal  will  be  di»- 
missed.  BjAerU  v.  OAofmt^  249 

13.  Amgimad  qf  Erroir, — Sufiaeney  of  CompkdnL — ^Where,  on  appeal  to  the 
Supreme  Court,  the  assignment  of  error  is.  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  if  there  be  one  good 
paragraph  of  the  complaint,  the  assignment  of  error  will  be  disallowed* 

Rich  et  al.  v.  Deenr,  309 

14.  Objection  to  Evidence, — ^To  present  any  question  to  the  Supreme  Court  in 
reference  to  the  admission  of  evidence,  there  must  have  been  an  objec- 
tion to  such  evidence  made  in  the  court  below,  and  the  ground  of  objec- 
tion must  have  been  there  stated.    .  lb. 

15.  Evidence. — ^The  Supreme  Court  will  not  reverse  a  judgment  upon  the 
weight  of  the  evidence,  where  there  is  conflicting  testimony. 

Adamey.  Waters  el  al,  9^ 

16.  Objection  to  Evidence. — An  objection  to  evidence  admitted  will  not  be 
considered  hj  the  Supreme  Court,  where  the  record  does  not  show  a 
ground  of  objection  presented  to  the  court  below.  J&, 

17.  Soune. — A  ground  of  oblection  to  evidence  admitted  cannot  be  presented  to 

the  Supreme  Court,  wnen  the  record  does  not  show  that  such  ground  of 
objection  was  presented  to  the  court  below.  Sndlh  v.  Workmd,  Adm*r,  360 

18.  Eddenee.-^Where  the  evidence  is  not  in  the  record^  the  Supreme  Court 
will  not  consider  the  <]^uestion  whether  the  verdict  is  contrary  to  law,  or 
the  question  whether  it  is  contrary  to  the  evidence. 

Overlin  v.  Kronenberger  el  al^  365 

19.  Same. — ^Where  the  evidence  is  not  in  the  record,  an  instruction  to  the 
jury,  which  ma^  have  been  correct  or  harmless  taken  in  connection  with 
the  evidence,  will  not  be  considered  by  the  Supreme  Court  lb. 

20.  Exception. — Demurrer. — ^A  ruling  upon  a  demurrer  cannot  be  reviewed 
by  the  Supreme  Court,  where  no  exception  to  such  ruling  has  been 
taken  in  the  court  below  by  the  party  who  assigns  it  as  error. 

Woodbuim  elaLY.  Oartetf  376 

21.  New  IHid. — ^Where  no  exception  has  been  reserved  to  anj  of  the  plead- 
ings in  an  action  or  taken  during  Uie  trial,  and  the  evidence  is  not  in 
the  record,  the  Supreme  Court  cannot  decide  that  ''  the  finding  is  con- 
trary to  law."  Draoer  y.  The  Oily  of  Huntington,  395 

22.  JMemmi  Evidence. — A  judgment  ought  not  to  be  reversed  for  the  admis- 
sion of  evidence  which  is  merely  irrelevant.      DanveonT.  HempkiU,  422 

23.  MotimforNewl\'%aL—Bia<^Exceptiion$.'-YnMdnA^ 
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on  account  of  the  admiaBion  of  evidence,  over  objection,  refers  for  the 
particulars  upon  which  the  objection  is  founded  to  a  bill  of  exceptions  not 
yet  filed,  such  objection  will  not  be  considered  by  the  Supreme  Court  26. 

24.  Evidence,— Where  the  finding  of  the  court  below  is  justified  by  the  evi- 
dence, it  will  not  be  disturbed.  HamiUon  v.  Elkim  et  aL,  451 

26.  Suficieney  of  Anewer  or  Reply, — ^The  question  of  the  sufficiency  of  the 
facts  stated  in  an  answer  or  reply  cannot  be  first  raised  in  the  Supreme 
Court.  '  8nydeT  v.  Snyder^  492 

26.  Attiffnimeni  of  Error, — ^An  exception  taken  to  conclusions  of  law  on  a  spe- 

cial finding  of  facts  is  not  available,  unless  error  is  assigned  upon  it. 
The  State,  ex  reL  Jackson  Tounuhip,  v.  Berg  et  oL,  496 

27.  Evidence. — ^Where  there  is  evidence  in  the  record  which  sustains  the 
.  verdict,  the  Supreme  Court  will  not  disturb  it^  though  the  evidence  may 

preponderate  in  favor  of  the  party  against  whom  the  verdict  is  ren- 
dered. Wingate  v.  NeidHnger,  520 

28.  Same, — ^Where  there  is  a  direct  conflict  in  the  testimony,  the  Supreme 

Court  will  not  invade  the  province  of  the  court  below  by  reversing  its 
judgment  on  the  evidence.  Soanuda  etaLy,  King,  527 

29.  Aadgnment  qf  j^rror.— Bulin^  on  a  motion  to  strike  out  fjarts  of  pleas,  or  in 
refusing  to  try  causes  of  action  separately,  must  be  assigned  as  error,  else 
no  question  is  raised  thereon  for  review.  ChbUe  v.  TomUnson,  550 

TAX. 

L  B^paymenihy  Counties  qflBegalThases.'-StatiUe  Onuemed.— When  the  legis- 
lature directed  the  repayment  to  the  counties  ^Acts  1873,  p.  210)  of  the 
taxes  collected  by  reason  of  the  illegal  addition  b^r  the  state  board  of 
equalization  to  the  valuation  of  lands  in  1869,  the  intention  was,  that 
the  same  diould  be  refunded  by  the  county  to  the  parties  who  had  paid 
the  same.  MiOs  v.  The  B'd  of  Qmm'rs  of  Hendrich  Co.,  436 

2.  Saune, — I^tawnnlion, — ^It  will  be  presumed  that  the  money  directed  by  the 
above  act  to  oe  paid  by  the  State  to  the  counties  has  heea  so  paid,    lb, 

8b  Same, — ^A  county  to  which  such  fund  is  paid  stands  in  the  position  of  a 
trustee  for  those  who  paid  such  ill^al  taxes.  lb, 

4L  Same. — Toumskip  Ibx, — ^Township  tax  paid  on  account  of  the  illegal 
addition  to  the  valuation  of  lands,  miDde  in  1869,  cannot  be  recovered 
of  the  county.  lb, 

TELEGRAPH. 

1,  Fienal  Staiuie.—Chn8lruetim,— The  act  to  regulate  electric  telegraph  oom- 

panies  (1  G.  &  H.  611)  is  a  penal  statute,  and  must  be  construed  strictly, 
but  this  rule  does  not  warrant  a  construction  which  would,  in  many 
cases,  defeat  the  operation  of  the  law. 

The  Wertem  Union  Tel  Co.  v.  HamdUon,  181 

2.  Penalty. — In  an  action  against  a  tel^r&ph  company  to  recover  the 

statutory  penalty  for  failure  to  transmit  a  message  from  an  office 
in  this  State  to  an  office  in  another  state,  the  fact  that  the  act  ox  negli- 
gence which  prevented  the  message  from  reaching  its  destination  occur- 
red out  of  this  State  will  not  defeat  a  recovery.  lb, 

TOLL^ATE. 

1.  BefuMl  to  Bay  Tod — ^A  turnpike  companv,  entitled  by  statute  to  erect  a 

toll-gate  and  collect  toll,  may  close  sucn  gate  against  a  traveller  liable 
to  pay  toll  who  attempts  to  pass  without  payment.  Bock  v.  The  State,  281 

2.  Same,^Oriminal  Law,^Maiieious  2V^pan.-— Where  a  traveller,  liable  to 

pay  toll,  but  refusing  to  do  so,  against  whom  a  toll-gate  was  so  clo0ed| 
forcibly  sawed  open  the  gate  and  passed  through,  he  was  guilty  ot 
malicious  trespass.  Ih, 
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TOWN. 

See  Ameitdmeht  of  Sxatote,  8^  4. 

7bm  of  Ohio  J^Os.— The  town  of  Ohio  Falls,  ntaated  on  the  land  laid  off 
and  platted  as  the  town  of  Clarksyille.  under  the  act  of  Virginia,  is 
properlj  incoiporated  onder  the  statute,  1  G.  &  EL  619,  and  the  amend- 
ments thereto.  8L  Clair €t  al  Y.Kdfy,  535 

TBE8PASS. 
Bee  TolIi-Qatb,  2. 

1.  Jomi  Tntpaa»er8,—Biakt  t^Adiion.— An  injured  partf  may  sae  seyeral  joint 

trespassers  separately,  and  prosecute  each  snit  to  final  judgment ;  but 
then  he  must  elect  against  whom  he  will  take  execution. 

ITamngY.  MeDtmaU,  27S 

2.  8am€. — Euaiiion,-^A  final  judgment  and  an  execution,  or  an  order  for  aa 

execution,  against  one  of  several  joint  trespaasen,  is  a  dischaige  of  all 
the  others.  A. 

TBUBT  AND  TRUSTER 
Bee  Tax,  3. 

1.  Dariae, — Maume  Lodge, — 2Vtufees. — ^Where  certain  real  estate  is  devised  Ip 
a  lodge  of  Free  and  Accepted  Masons,  for  the  purpose  of  buildiitf  a 
Masonic  lodge  on  a  portion  of  the  same,  and  where  persons  are  named  in 
the  will  as  trustees  to  carry  out  the  desires  of  the  testator,  and  they  are 
given  full  power  to  seU  and  dispose  of  the  real  estate  except  the  poraon 
upon  which  the  building  is  to  be  erected,  the  trustees  so  named  will  be 
trustees  of  the  lot  upon  whidi  the  builaing  is  to  be  erected,  and  com- 
petent to  take  the  title  of  the  lot  and  preserve  the  use  during  their  lives ; 
and  the  court  will  supply  other  trustees,  if  the  preservation  of  the  trust 
should  require  it.  Onm  etoLY,  AxteU  €laLf4$ 

%  8ame, — ^A  devise  in  1864  to  a  lodge  of  Free  and  Accepted  Masone,  organ* 
ized  under  the  act  in  the  revised  statutes  of  1838,  substantially  re-en- 
acted in  the  statutes  of  1843  (pp.  394, 399),  which  lod^  k^t  up  its 
organization,  but  did  not  elect  trustees  according  to  section  35  of  the 
statutes  of  1843,  where  competent  trustees  were  appointed  by  the  will 
containing  the  devise,  was  ggood  as  a  devise  to  a  charitable  use,  thou^ 
the  lodge  was  not  a  corporation  dejure,  lb. 

8.  Some. — ^If  the  lodge  was  a  quad  corporation,  or  a  corporation  defaefo.  or 
an  organization  of  persons  having  a  name  by  whidi  they  could  be  iden- 
tified, it  was  sufficient.  lb. 

4.  8ame,-^ucbL  devise  was  also  good  thoueh  the  value  of  the  real  eetato 
devised  to  be  used  for  the  purpose  of  ouilding  a  lodge  was  more  than 
the  amount  of  personal  property  which  the  lodge  might  lawfully  hold 
for  its  own  use.  Ik 

6.  Anne.— ^Stofttfe  ^  1843  not  JBomoImL— The  act  of  1848  (Statutes  1843^  p. 
887).  oonoemmg  private  corporations,  is  among  the  exceptions  made  m 
the  first  clause  of  sectum  1  of  the  repealing  act^  IG.  AH.  634^  and  is 
not  repealed  by  said  act  lb, 

TUBNPIEE. 

Bee  Tolit-Gati,  1,  2. 

JPEndm^.— In  proceedings  to  condemn  lands  for  the  use  of  a  tompike,  the 
complaint  must  show  over  what  particular  part  or  parts  of  the  sections 
the  road  is  located. so  that  the  land  to  beoondenmea  can  be  ascertained 
and  described  in  the  judgment  without  extrinsio  evidence. 

Th€E.&dH,  Tmi^pUm  Cb.  v.  HmOtm,  580 
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ULTRA  VIBES. 

See  Ck)SPoiUTio2r,  1,  2. 

DOTTED  STATES  OOUBT. 

See  JimiccAii  Sai.i^  1  to  4 ;  Pbaot£OB,  2,  8. 

VAEIANCE. 

See  Amendment. 

VENDOR  AND  PUBCHASEB. 

See  Easement,  1,  2,  8. 

1.  I^ra/uduIeiU  B^preBenicOians  aa  to  Tit2e.— Where  a  vendor  iraadnlently  repie- 

sents  that  he  haa  a  good  and  perfect  title  to  the  real  estate  sold,  and  the 
yendee,  relying  on  each  representatlony  ia  induced  to  jturchaac^  the  col- 
lection of  the  porchaae-monej  may  be  enjoined  until  the  title  shall 
have  been  made  good,  as  represented.        Jainlde  v.  Margemm  el  at,  240 

2.  Same, — Pkadina. — ^In  seeking  to  enjoin  the  collection  of  the  purchaa^- 

monej  in  such  case,  the  action  is  based  on  the  fraud,  and  not  on  the  cov- 
enants in  the  deed  from  the  vendor  to  the  vendee,  and  such  deed  need 
not  be  made  a  part  of  the  pleading.  j^, 

8.  JEWence.— Where  the  collection  of  purchase-monej  of  real  estate  is  sought 
to  be  enjoined,  on  the  ground  of  fraudulent  representations  as  to  the 
titlcL  where  the  real  estate  was  school  lands,  it  is  competent  for  the 
vendor  to  show  in  evidence,  to  rebut  the  aU^ations  of  fraud,  the  loss 
of  the  certificate  of  sale  made  by  the  auditor,  the  roister  of  the  auditor 
showing  the  sale,  payments  made,  and  the  institution  of  proceedings  to 
obtain  a  new  certificate.  Jb. 

4.  Tkird  Penon  Holding  TUle  <u  Security  for  FurehoBe-Mmey  Paid  by  Him.— 

In  1863,  A.  bought  certain  land  of  B.  by  parol,  received  possession,  agree- 
ing to  nay  B.  a  certain  sum  with  interest  from  the  date  of  the  purchase^ 
no  dennite  time  being  fixed  for  pajrment,  and  made  lasting  and  valua- 
ble improvements.  In  1865,  B.  having  demanded  payment  G.  by  agree- 
ment with  A.  paid  the  purchase-mon^  to  B.  and  paid  the  taxes,  and 
ZQceived  a  conveyance  of  the  land  from  B.,  agreeing  to  hold  the  title  as 
his  security  for  repayment  by  A.  within  a  reasonable  time  from  July 
1st,  1863. 
JSeItl,that  an  action  could  not  be  maintained  by  G.  to  enforce  his  lien,  with- 
out first  tendering  to  A.  a  deed  for  the  land,  to  be  delivered  upon  pav- 
ment  of  the  amount  due.  OUe  efux.  v.  Wright  el  o/L,  295 

5.  Sjpee^  Performance. — DovbM  or  UnmarhetaJUe  TUle.— -A  purchaser  of  real 

estate  can  not  be  requirea  to  accept  a  conveyance  thereof,  where,  because 
of  a  mistake  in  the  description  of  the  land  in  a  former  convevanoe 
throuffh  which  the  vendor  holds,  the  title  as  to  a  part  of  the  land  is  so 
doubtful  that  it  may  expose  the  vendee  to  litigation  on  the  part  of  a 
third  person,  or  where  for  such  reason  the  title  is  not  marketable. 

Smith etaLv.  TumcretaL^SffT 

6.  Sams. — Hwband  and  TTt/e. — A  pleading  is  bad  on  demurrer  wherein  a 

purchaser  of  real  estate,  who  has  refused  to  accept  a  conveyance  thereof 
tendered  to  him  by  his  vendor,  alleges,  as  an  excuse  for  such  refusal,  a 
fonner  conveyance  of  such  land  by  a  third  person  who  was  married  at 
the  time  of  his  conveyance,  in  which  he  was  not  joined  by  his  wife,  who 
is  still  living,  but  wherein  such  jpurchaser  does  not  show  that  his  ven- 
dor's title  came  through  such  third  person.  Jd. 

7.  FaQwre  of  TUle. — ^Wher&  for  failure  of  title  to  a  portion  of  the  land  con- 

veyed oy  a  warranty  deed,  the  purchaser  recovers  judgment  against  the 
Vtfidor,  it  should  include  interest  on  the  part  of  the  purohase-monej 
paid  for  such  portion;  or,  where  a  note  was  given  for  tfaeimrchaae- 
iBoneif ,  it  shoald  be  regarded  as  having  been  credited,  as  of  the  day  on 
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which  it  was  given^  with  the  price  of  the  portion  the  title  of  which 
has  failed.  Boatman  et  al  y.  SmUh,  Ei^r,  4li>i 

VENUE. 
See  JuBiBDicnoN,  1. 

VEBDICT. 

See'  Obivinal  Law,  6. 

Udodmg  Owed  by  Verdict.    See  Pleadiho,  12. 

WABASH  AND  ERIE  CANAL. 

See  Gakai*. 

WAIVEE. 

See  Justice  of  the  Peace  ;  Pabtdbs. 

WABEANTY. 

1.  QmwU  Emptor, — So  far  as  an  ascertained  specific  chattel  already  exist- 
ing, which  the  buyer  has  inspected,  is  concerned,  the  role  of  eoBoeast  emptor 
acunits  of  no  exception  by  implied  warranty  of  quality. 

Bowman  v.  Qernmer^  10 

%  Brtack,— To  constitute  a  breach  of  warranty  of  the  Ek>undne8B  of  hogs  sold, 
or  to  sustain  an  action  for  false  representation,  they  must  have  been 
diseased  at  the  time  the  warranty  or  the  false  representation  was 
made.  lb. 

.  WIDOW. 

Dbbgent  ;  Judicial  Sale,  4 ;  Pabtneeship,  8. 

WILL. 

See  Tbubt  and  Tkusteb,  I  to  4. 

1.  EOoOe  TaiL — FeeSiamde. — ^A.  bequeathed  the  residue  of  his  estate,  both  real 
and  personal,  to  his  sons  B.  and  C.  and  if  they  should  die  without 
issue,  then  their  share  should  go  back  to  the  estate  of  the  testator, 'Imd 
in  case  of  its  going  back  to  said  estate,  it  was  to  be  equally  divided 
among  the  children  of  the  testator  then  living.  After  the  death  of  the 
testator,  B.  and  C.  took  possession  of  the  estate  bequeathed  to  them,  and 
afterward  they  both  died  without  issue. 

Hddf  that  at  common  law  the  limitation  over,  after  the  death  of  B.  and  C, 
vested  in  them  an  estate  tail,  or  cut  down  the  fee  givoi  them  to  an 
estate  tail.  ^ 

Hdd,  also,  that  by  the  statute  of  this  State  B.  and  0.  took  an  estate  in  fee 
simple  in  the  real  estate,  and  the  limitation  over  of  the  personal  estate 
was  void.  Hvxford,  Adm\  v.  MiUigan  et  at,  642 

i.  Failure  of  laaue. — A  limitation  over,  which  is  not  to  take  effect  until 
after  an  indefinite  failure  of  issue,  is  in  violation  of  the  statute  agunst 
perpetuities,  and  therefore  void.  2b. 

8.  Same, — A  definite  failure  of  issue  is  when  a  precise  time  is  fixed  for 
the  failure  of  issue.  lb, 

4.  Same, — ^An  indefinite  failure  of  issue  is  the  period  when  the  issue  or 
descendants  of  the  first  taker  shall  become  extinct,  and  when  there  is 
no  longer  any  issue  of  the  issue  of  the  grantee,  without  reference  to 
any  particular  time  or  any  particular  event.  lb, 

WITNESS. 
See  Cbiminai.  Law,  89. 

END  OP  VOLUME  L. 
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